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ABCHES  COURT  OF  CANTERBURY. 


HAMERTON  v.  HAMERTON.  (a)— p.  1. 

Where  the  eridenoe  did  not  amount  to  jadicial  proof  of  the  wi&'t  adultery,  hat  her  conduct  had 
been  so  culpahle  aa  to  raiae  atrong  auapidona  of  criminality  and  induce  the  Court  to  reacind 
the  conduaion  to  admit  freah  evidence,  proof,  that  darings  the  pro^eaa  of  the  auit  the  alleged 
partieepB  criminis  had  fireouently  yiaited  her  alone,  and  renuuned  late  at  night,  will,  coupled 
with  the  fiirmer  evidence,  round  a  aentence  of  aeparatum. 

The  Decree  of  the  Arches  Court,  rescinding  the  conclusion  of  the 
cause  for  the  admission  of  further  evidence,  having  been  aiiirmed  by 
the  Hi^h  Court  of  Delegates,  and  the  cause  remitted ;  an  additional 
allegation  on  the  part  m  Major  Hamerton,  vras,  on  the  by-day  after 
Trinity  Term,  admitted  to  proof:  pleading  in  substance,  that  ^' in  the 
spring,  and  up  to  the  month  of  June,  1828,  Mrs.  Hamerton  was  re- 
siding in  lodgings  at  Paris,  attended  only  by  one  female  servant ;  that 
Bushe  was  in  the  constant  habit  of  visiting  her,  frequently  dining  and 
remaining  alone  with  her  till  a  late  hour  of  the  evening ;  that  there  was 
a  sofa  in  the  room,  and  that  Mrs.  Hamerton's  bedroom  adjoined;  that 
in  the  latter  end  of  Mav,  Mrs.  Romer  came  to  Paris  and  resided  with 
her  daughter,  during  which  time  Bushe  did  not  visit  her ;  that  in  June 
Mrs.  Hamerton  went  to  Switzerland,  where  she  was  joined  by  Bushe, 
and  that  they  returned  to  Paris  in  October ;  that  she  and  Bushe  still 
reside  there,  but  that  their  place  of  residence  has  not  been  discovered ; 
that  both  before  Mrs.  Hamerton  went  to  Switzerland,  and  since  her 
return,  she  has  frequently  walked  out  arm  in  arm  with  Bushe,  and 
visited  the  theatres  and  other  public  places  in  his  company,  and  that 
thev  still  continue  to  carry  on  their  adulterous  intercourse  together.'' 

Upon  the  effect  of  the  evidence,  the  Court,  after  argument,  now  pro- 
nounced its  final  decision. 

Judgment. 

Sir  John  Nicholl.   . 

The  <}uestion  for  my  present  consideration  is,  whether  the  facts 
pleaded  m  this  allegation  are  proved :  for,  if  proved,  they  would,  coupled 

(a)  Seclfinit«riottT.jHbmcftott,3Ha£:g.Rep.8.6l8.    [4 Eng. £coL Rap.  13. 234.] 
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with  the  former  history  at  Cheltenham,  leave  no  doubt  on  my  mind 
that  the  adultery  is  established.  Two  witnesses  have  been  examined: 
one — Gyde,  the  clerk  of  Major  Hamerton's  attorney — who  merely 
assists  in  proving  the  identity,  but  who  had  before  deposed  to  seeing 
Mrs.  Hamerton  and  Mr.  Bushe  in  company  together  at  Paris:  the 
other.  Madam  Rouquiet,  the  portress  at  No.  51,  Rue  Neuve,  St.  Augus* 
tins,  the  house  where  Mrs.  Hamerton  lodged.  This  witness  fully 
proves  the  allegation,  if  she  is  credited ;  and  there  is  nothing  to  affect 
her  credit.  She  proves  that  Mrs.  Hamerton  lod^d  there ;  that  she 
was  constantly  visited  by  Bushe,  who  frequently  dmed  there,  and  was 
alone  with  her  till  eleven  at  night.  She  proves  also,  that  for  two  or 
three  weeks  in  the  latter  part  of  the  time,  not  only  was  Mrs.  Romer, 
the  mother,  there,  but  also  an  aunt,  Mrs.  Robinson  ;  and  that  during 
such  time.  Bush  visited  Mrs.  Hamerton  less  frequently,  and  staid  not 
so  late ;  and  that  Mrs.  Hamerton  and  her  maid  left  Paris  in  June  for 
Switzerland. 

In  the  following  winter,  this  witness  and  Gyde  had  an  opportunity 
of  identifying  Bushe ;  she  is  also  corroborated  by  the  former  evidence 
of  Gyde,  who  saw  Mrs.  Hamerton  and  a  female  come  out  of  No.  51, 
Rue  Neuve,  St.  Augustins,  and  get  into  a  coach  in  which  Bushe  was 
waiting  for  her,  some  bundles  and  a  bandbox  having  been  previously 
put  into  the  carriage.  This  was  on  10th  of  April,  1828,  at  the  same 
time  that  Rouquiet  deposes  that  Mrs.  Hamerton  lodged  at  this  house 
and  was  visited  by  Bushe.  True  it  is  that  the  Court  nas  not  before  it 
the  evidence  of  Julie,  Mrs.  Hamerton's  maid ;  she  was,  however,  long 
detained  for  the  purpose  of  being  made  a  witness  on  this  plea,  and  that 
object  was  partly  defeated  by  the  time  taken  up  in  the  appeal  of  the 
wife :  but  under  the  requisition  for  the  examination  of  witnesses  at 
Paris,  every  attempt  was  made  to  compel  her  attendance,  as  is  stated  in 
the  return,  and  in  an  affidavit  annexed.  Nor  is  Madame  Mallard,  the 
mistress  of  the  house,  produced ;  but  she  might  not  be  able  to  speak  at 
all  to  the  fact  of  Bushe's  visits  to  Mrs.  Hamerton,  her  lodger  on  the 
ground  floor.  On  the  other  hand,  here  is  not  only  Mrs.  Romer  the 
mother,  but  Mrs.  Robinson,  the  aunt,  who,  if  Mrs.  Hamerton  was  not 
at  Paris,  nor  there  visited  by  Bushe  in  the  manner  deposed  of,  might 
have  been  examined  on  behalf  of  the  wife  to  contradict  that  part  of 
the  case ;  yet  no  contradiction  has  been  attempted. 

Without,  then,  imputing  either  perjury  to  the  witnesses  produced, 
and  subornation  on  the  part  of  the  husband  and  his  agents,  or  collusion 
between  the  parties,  or  rather,  both  perjury  and  collusion — ^neither  of 
which  can  be  presumed — the  case  is  now,  taking  the  whole  together, 
sufficiently  proved.   The  Court,  therefore,  pronounces  for  the  separation. 


JAY  V.  IVEBBER.— p.  4. 

A  dause,  providing  against  any  luture  expense  falling  on  the  parish,  need  not  be  inserted  in  a 
jfacalty  confirming  the  erection  of  an  organ  by  Toluntary  contributions,  and  with  the  consent 
of  the  vestry,  in  a  pariah  church.    The  sentence  of  court  below  affirmed  with  costs. 

A  faculty  directing  the  performance  upon  and  repairs  of  an  organ  in  a  parish  church  to  be  paid 
out  or  the  pariw  rates  would  be  legally  objectionable ;  for  the  ordinary  can  only  bind  the 
parish  to  expense  tta  articles  absolutely  necessary. 

Even  if  the  yestry  is  unanimous,  a  clause  binding  the  parish  to  defray,  out  of  the  rates,  future 
expenses  for  an  article  not  necessary,  ought  not  to  be  inserted. 

In  collegiate  churches  organs  may  be  necessary,  but  not  in  a  parish  church. 


3  Haggard,  57.  13 

The  ordinary  is  to  judge  whether  the  drcunurtances  of  the  pariih  ofl^r  noobjectioo  to  the  ereo- 

tioD  of  an  orean :  the  pariah  alone  is  to  decide  on  any  ezpenaefl  to  be  incnrred. 
A  faculty,  om&rming  the  erection  of  an  organ,  binds  the  pariah  to  nothing  proBpectiyely. 


PEARCE  and  HUGHES,  churchwardens  of  Clapham  v.  The  Rector, 

Parishioners,  and  Inhabitants  thereof. — p.  10. 

It  18  nosuflScient  objection  to  the  issuing  of  a  decree  with  intimation  to  lead  a  faculty  for  erect- 
ing an  organ  in  a  parish  church,  that  there  ai  no  provision  for  the  fbture  repairs,  nor  for  the 
permanent  salary  of  an  organist 

In  a  parish  church  an  organ  cannot  legally  be  erected  without  a  faculty,  nor  will  a  faculty  be 
granted  without  a  decree  with  intimation  in  order  that  any  of  the  parishoners  may  object ; 
on  which  objection  the  court  considering  all  the  circumstances  of  the  case  is  to  decide. 


The  Office  of  the  Judge  promoted  by  BENNETT  v.  BONAKER, 

A.  M. — ^p.  17. 

In  a  criminal  suit,  a  defensive  plea  tending  to  show  the  Promoter's  motives  to  be  malicious  or 
vindictive,  is  admissible,  as  bearing  on  tiie  credit  of  his  witnesses  and  on  costs ;  but  it  must 
be  specific,  and  confined  to  his  conduct  with  referenoetothe  defendant. 

A  defensive  plea  in  a  criminal  suit  having  imputed  to  the  promoter  malicious  motives,  the  court 
is  bound  to  admit  a  plea  repelling  sudi  imputations ;  and  presentments,  by  the  churchwar- 
den  and  vestry,  of  the  clerj^yman's  misconduct  are  admissible  for  such  purpose,  though  not  as 
matters  of  charge  or  proof  m  the  original  articles. 

In  a  criminal  suit  against  a  dergjnnan  of  unimpeached  moral  character, — ^remote  charges  of 
omission  or  irregi2arity  in  perrorming  divine  Bcrvice,  being  shown  generally  not  to  be  **  with- 
out just  cause  :**  more  recent  charges,  beine  completely  rebutted :  no  neglect  of  duty  being 
imputed  for  the  two  years  next  before  the  mstitution  of  the  suit :  the  clergyman,  as  to  one 
charge  of  misconduct,  having  erred  from  mistake :  and  as  to  two  of  the  remaining  charges, 
(one  of  which  totally  misrepresented  the  Act,)  having  acted  properly : — the  court  pronounced 
tiie  articles  not  proved :  and,  as  no  fair  ground  for  a  suit  existed  at  the  time  of  its  institution, 
dismissed  the  defendant  with  his  costs. 

^e  prBBsertim  of  articles  is  construed  to  set  forth  the  nature  of  the  principal  charges—the 
general  words  only  to  include  subordinate  charges  ejusdem  generis. 

Length  of  time,  though  it  maj  not  amount  to  a  bar  to  a  criminal  suit,  will  induce  the  court  to 
amnit  general  explanation,  uistead  of  requiring  a  direct  contradicticHi  or  explanation  of  each 
specific  fiict 

I^  in  a  criminal  suit,  the  charges  are  clearly  proved,  unaccompanied  by  circumstances  of  rea- 
sonable excuse  or  explanation,  the  court,  presuming  the  promoter  acts  from  a  sense  of  duty, 
wiU  not  inquire  into  his  motives:  aliter,  if  the  misconduct  be  not  proved ;  or,  even  if  proved, 
be  sufficiently  accounted  for.  • 

To  constitute  in  a  derffyman  criminal  neglect  of  duty  requiring  censure  and  correction,  there 
must  be  neglect  without  just  cause :  but  unless  such  cause  bd  shown,  the  law  will  infor  its 
absence. 

In  a  criminal  suit,  the  court  is  strictly  confined  to  the  offences  charged  in  the  articles. 


ROGERS  V.  ROGERS.— p.  67.    /  3  ^  *  •  * 


An  aHegatian,  pleadmg  fiicts  to  infor  connivance  as  a  bar  to  the  husband's  prayer  for  a  sentence 
of  scparatiflD,  by  reason  of  his  wife's  adultery,  rejected,  because,  as  no  smgie  fact  pleaded 
neeeasarily  inferred  a  knowledge  of  the  wife's  guilt,  nor  a  suspicion  that  an  adulterous  inter, 
oonrse  had  been,  or  was  about  to  be  formed ;  and  as  the  whole,  taken  together,  did  not  war- 
rant an  imputation  on  the  husband  of  consenting  to,  or  intending,  his  wife's  adultery,  his 
oonduct  laid  in  the  allegation,  even  if  proved,  wouM  not  amount  to  connivance ;  to  constitute 
which  there  must  be  intentional  concurrence. 

A  plea  of  connivance  does  not  necessarily  admit  adultery. 

Connivanoe  b  a  bar  to  a  suit  for  separation,  by  reason  of  adultery,  on  the  principle  that  "  volenti 
aon  fit  injuria." 

To  constitute  connivance,  active  corruption  is  not  neoenary ;  passive  acquiescence,  with  the 
intention,  and  in  the  ezpectatian  that  guilt  will  fbUow,  is  sufficient  >— hut,  on  the  other  hand, 
thne  must  be  eoosont,  not  mere  negligence,  inattention,  confidence,  or  dullness  of  apprehen- 


Connivance  is  generally  proved  by  eircmnstantial  evidence. 
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To  support  a  plea  of  oonnivanoe,  when  no  adultery  during  cohabitation  b  charged  nor  admitted, 
the  clearest  evidence  of  intention  and  consent  would  be  required.  Qusre,  whether  conniy* 
anoe  at  adultery  during  cohabitation  is  a  bar  to  a  suit  for  bng  subeequent  adultery  with  a 
difierent  person. 

This  was  a  suit  instituted  in  the  Consistory  Court  of  London,  and 
brought  by  John  Rogers  against  Mary  Ann  Rogers,  his  wife,  by  reason 
of  her  adultery.  The  litel  was  admitted  without  opposition ;  but  an 
alle^tion  on  biehalfof  the  wife,  pleading  the  connivance  of  the  husband, 
having  been  rejected,  an  appeal  was  prosecuted  to  this  Court.  On  a 
former  session,  the  admissibility  of  the  allegation  was  debated  by  the 
King^s  Advocate  and  PhiUimore  on  the  part  of  the  husband,  and  by  Ad- 
dams  and  Haggard  for  the  wife,  and  the  Court,  on  this  day,  proceeded 
to  give  its  judgment. 

Judgment. 

Sir  John  Nicholl. 

This  is  an  appeal  from  the  rejection  of  an  allegation  given  on  behalf 
of  the  wife  in  the  Consistory  Court  of  London.  The  suit  was  originally 
brought  by  the  husband  for  separation  on  account  of  the  wife's  alleged 
adultery,  and  the  outline  of  the  case,  as  stated  in  the  libel,  is,  that  the 

Karties,  being  both  of  age,  were  married  in  1810,  cohabited  at  Ranby  in 
Fottinghamshire  till  June  1829,  and  had  several  children,  but  none  of 
whom  are  living.  The  adultery  is  charged  to  have  been  committed  with 
Joseph  Whitaker,  a  young  man  living  at  Morton  Grange  in  the  same 
neignbourhood.  It  is  stated  that  the  separation  took  place  in  conse- 
quence of  a  quarrel,  but  no  adultery  nor  any  indecent  familiarities  are 
charged  before  the  separation.  On  the  separation,  the  wife  went  to 
Leamington,  then  to  Scarthing  Moor  in  Nottinghamshire,  where  she . 
met  Whitaker;  and  it  is  alleged  that  they  afterwards  arrived  together 
in  London,  and,  at  the  service  of  the  citation,  were  cohabiting  together 
in  a  state  of  adultery.     That  is  the  sort  of  case  set  up  by  the  nusband. 

On  the  part  of  the  wife  an  allegation  is  offered,  not  defensive  in  respect 

to  the  adultery  after  separation,  but  charging  the  husband  with  previous 

connivance — a  defence  which  does  not  necessarily  admit  the  cnarge  of 

fi,,  «^ny  adultery.    Without  doubt,  connivance  on  the  part  of  the  husband 

^^^'  will,  in  point  of  law,  bar  him  from  obtaining  relief  on  account  of  the 

^*    adultery  which  he  has  allowed  to  take  place.    Volenti  non  fit  injuria  (a) 

'  •    is  the  principle  on  which  the  rule  has  been  founded.    Several  cases  have 

occurred  within  my  recollection  when  the  wife  has  been  dismissed  on 

that  ground,  though  the  adultery  has  been  fully  proved  against  her. 

Tirnmifigs  v.  T\inmings,  (Infra,  22 ;)  Loverings  v.  Loverings,  (infra,  27.) 

In  both  these  cases  the  Court  held  the  adultery  fully  proved,  but  it  held 

the  corrupt  connivance  of  the  husband  to  be  likewise  clearly  established. 

Allegations  pleading  connivance  have  also  been  admitted  in  other  cases. 

In  Moorsom  v.  Moat-sam,  (infra,  28)  such  an  allegation  was  admitted, 

though  the  proof  of  it  failed.    In  Gilpin  v.  Gilpin,  (infra,)  a  similar  alle- 

Ktion  was  also  admitted ;  as  well  probably  also  as  in  several  other  cases, 
these  cases  it  was  held,  not  to  be  necessary  that  any  active  steps  should 
V^ '  be  taken  on  the  part  of  the  husband  to  corrupt  the  wife ;  to  induce  and 
^*    encourage  her  to  commit  the  criminal  act.    Passive  acquiescence  would 

(cr)  In  Fortter  t.  Forster,  1  Consistory  Reports,  146.  (4£ng.  Eod.  Rep.  360.)  Sir  William 
Seott  says : — **  A  fourth  defence  is,  that  he  has  connived  at,  encouraged,  and  promoted  his  own 
dishonour ;  for  in  that  case  the  general  rule  of  law  comes  in — *  Volenti  non  fit  injuria*-— no  in* 
jury  has  been  done,  and  therefore  there  is  nothing  to  redress.*' 
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be  sufficient  to  bar  the  husband,  provided  it  appeared  to  be  done  with 
the  intention  and  in  the  expectation  that  she  would  be  guilty  of  the 
crime ;  but  on  the  other  hand  it  has  always  been  held  that  there  must 
be  a  consent.  The  injury  must  be  volenti — it  must  be  something  more 
than  mere  negligence;  than  mere  inattention;  than  over-confidence; 
than  dullness  of  apprehension;  than  mere  indifference:  it  must  be  in- 
tentional concurrence  in  order  to  amount  to  a  bar.  Thus  in  Walker  v. 
Walker  J  Lord  Stowell,  after  stating  that  the  adultery  was  fully  proved ; 
that  the  intercourse  was  for  a  long  time  carried  on  with  considerable 
secrecy,  proceeded : — "  The  defence  is  not  a  denial  of  the  fact,  but  that 
which,  if  established,  is  said  to  be  equivalent  in  law.  It  is  said,  that  the 
husband  connived ;  but  they  do  not  impute  active  means,  but  a  passive 
consent.  I  take  the  position  laid  down  by  Dr.  Arnold^  to  be  the  true 
doctrine — that  passive  consent  is  sufficient ;  but  there  must  be  a  consent, 
an  acquiescence  of  his  will ;  not  mere  negligence ;  not  too  high  a  con- 
fidence, or  a  misplaced  confidence : — there  must  be  evidence  that  he  was 
passively  concurrent ;  that  he  saw  the  train  laid  for  the  corruption  of  his 
wife ;  that  he  saw  it  with  pleasure,  and  gave  a  degree  of  passive  con- 
currence to  it."  (a) 

So  in  Moorxom  v.  Moarsom,  to  which  I  shall  presently  have  occasion 
to  refer  more  fully,  the  same  learned  Judge  laid  it  down : — "  The  first 
general  and  simple  rule  is,  if  a  man  sees  what  a  reasonable  man  could 
not  see  without  alarm;  if  he  sees  what  a  reasonable  man  could  not  per- 
mit, he  must  be  supposed  to  see  and  mean  the  consequences ;  but  this  is 
not  to  be  too  rigorously  applied,  without  making  allowance  for  defective 
capacity.  Dullness  of  perception,  or  the  like,  which  exclude  intention 
is  not  connivance." 

Again, — *'  Though,  to  bar  the  husband,  there  must  be  intention  on  his 
part,  I  have  no  dimculty  in  saying,  that  mere  passive  connivance  is  as 
much  a  bar  as  active  conspiracy." 

The  evidence  to  establish  connivance  can  hardly  in  any  case  be  other 
than  circumstantial :  it  can  seldom  happen,  that  the  connivance  can  be 
proved  by  one  or  two  broad  facts ;  that  two  cases  of  circumstances  can 
exactly  coincide  in  all  their  features.  In  the  case  of  Gilpin  v.  Gilpin^ 
which  was  so  much  pressed  in  argument,  several  strong  circumstances 
occurred  which  are  not  to  be  found  in  the  present  case,  as  there  are  cir- 
cumstances in  the  present  case  which  did  not  occur  in  that  case.  There, 
the  husband  himself  introduced  the  asserted  paramour  to  his  young 
wife,  did  every  thing  in  his  power  to  promote  the  intimacy,  invited  him 
to  visit  his  wiie  when  he,  Gilpin,  was  from  home,  requested  him  to  attend 
her  to  the  rooms  at  Bath,  and,  among  other  circumstances,  the  fact 
(strongly  relied  upon  by  the  Judge  in  admitting  the  allegation)  of  the 
husband,  his  wife,  and  this  man  v^lking,  one  evening,  out  of  Bath  to  the 
lodffings  of  the  husband,  who  remained  and  slept  there,  allowing  the 
wife  and  her  gallant  to  return  together  to  Bath  for  the  night.  £ven 
that  might  have  been  explained  away,  but  that,  and  the  other  circum- 
stances coupled  together  amounted,  on  the  whole,  to  such  a  case  of  con- 

(a)  The  Court  finally  pronounced  for  the  Beparation,  concluding  its  judgment  as  follows : — 
**  Walker  had  no  intimation  or  suspicion  of  crimihality  tiU  the -discover^  in  October,  tiiough  he 
might  suspect  that  she  was  not  sufficientljr  guarded ;  he  receives  the  news  with  tiie  affliction 
and  distreis  of  an  affectionate  husband :  ms  conduct  was  inconsistent  with  that  of  a  consen- 
tient husband ;  though  fVom  humanity  he  did  not  discharge  her  till  after  her  delivery.  There 
is  nothing  jn  the  evidence  which  in  the  leaat  tends  to  show  that  he  is  not  entitled  to  reliefl** 
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sent  and  intention  as  required  the  Court  to  admit  the  allegatimi  to 
proof. 

It  will  be  proper,  then,  to  examine  this  allegation  in  order  to  see  whe- 
ther, if  all  the  facts  detailed  in  it  were  prov^,  the  Court  must  impute 
to  the  husband  this  base  conduct  of  consenting  to  the  wife's  criminality. 

If  the  fects  are  equivocal,  the  presumption  is  in  favour  of  the  absence 
of  intention :  it  cannot  readily  be  presumed  that  any  husband  would  act 
80  contrary  to  the  general  feelings  of  mankind  as  to  be  a  consentient 
party  to  his  own  dish<Hiour:  the  efl^t  of  which  would  be  to  leave  him 
legally  bound  for  life  to  a  corrupt  and  adulterous  wife.  It  is  necessary, 
therefore,  to  seb  what  are  the  facts  laid,  and  also  to  compare  them  with 
some  cases  which  have  turned  upon  the  same  point. 

The  allegation  pleads,  in  the  1st  article,  ''that  the  husband  treated  his 
wife  with  great  neglect  and  severity — ^was  morose  and  penurious  and 
debarred  her  of  suitable  society,  though  she  brought  him  a  fortune  of 
30,000/."  These  traits  of  character  and  conduct  do  not  tend  to  conni- 
vance, and  indulging  her  in  criminality :  they  rather  point  to  cruelty. 
The  Court  will,  bowever,  for  the  present,  take  this  to  be  the  true  cha- 
racter of  the  husband. 

The  M  article  pleads, ''  that  in  August  1818,  he  carried  his  wife  and 
her  sister  to  Scarbcnrough,  left  them  there  with  a  female  servant  only, 
without  taking  them  lodgings."  This  may  show  either  that,  eisht  years 
after  marriage,  he  reposed  confidence  in,  or  was  indulgent  to  her,  or  it 
may  show  indiflference  and  neglect :  but  it  could  not  be  with  a  view  to 
Whitaker,  for  their  acquaintance  had  not  then  commence ;  **  that  she 
there  became  acquainted  with  Whitaker  then  of  the  age  of  eighteen,  that 
she  remained  there  several  months,  and  that  the  husband  only  came  to 
visit  her  once,  and  then  only  for  two  days."  This  acauaintance  then 
was  of  her  own  making.  Whitaker  was  not  introduced  by  her  husband 
— ^he  was  a  mere  youth,  while  Mrs.  Rogers  was  nearly  forty.  Whi- 
taker also  was  a  neighbour,  and  came  from  the  same  parish.  This 
latter  part  of  the  article  developes  only  traits  in  the  husband  of  the  same 
character  as  those  in  the  earlier  part,  viz.  indifierence,  indulgence,  or 
confidence,  but  no  marks  of  guilty  connivance. 

The  3rd  article  pleads,  ''  that  after  Mrs.  Rogers'  return  home  Whit- 
aker visited  her ;  that  she  was  often  at  her  Aunt's  (till  her  death  in 
1827)  .at  Retford,  four  miles  from  Ranby,  and  that  Whitaker  frequently 
drove  her  there  in  a  chaise  drawn  by  his  own  pony;  that  Rogers  never 
accompanied  her,  and  refused  to  buy  her  a  pony." 

The  4th  article  states,  ''  that  in  1820  she  attended  for  three  days  a 
sale  at  Garnston:  that  Whitaker  drove  her  there  in  the  chaise  ana  re- 
mained with  her  during  each  day's  sale ;  that  they  afterwards  called  at 
his  father's,  and  drove  home  late  in  the  evening."  In  these  I  can 
see  nothing  more  than  the  ordinary  civilities  which  pass  between  coun- 
try neighlK)urs.  Here  was  an  idle  young  man,  living  with  his  parents, 
glad  to  employ  his  time  in  escorting  a  lady  about ;  here  was  a  morose, 

Eenurious,  indiflferent  husband  ^lad  to  save  himself  trouble  and  expense, 
ut  there  was  nothing  from  which  to  infer  bad  intentions  on  the  part  of 
Whitaker,  nor  any  ground  to  suspect,  on  the  part  of  the  husband,  that 
he  was  consentient  to  his  wife's  falling  the  victim  to  the  attentions  of 
this  young  man. 

The  fifth  article  pleads,  "  that  Mrs.  Rogers  frequently  went  to  the 
house  of  Whitaker's  father,  a  mile  distant  fcom  Ranby :  that  once,  in 
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1823,  Rogers  went  with  his  wife  when  Whitaker's  father  and  mother 
were  from  home :  that  this  was  his  only  visit,  and  that  on  this  occasion 
Whitaker  kissed  Mrs.  Rogers :  that  Rogers  either  was,  or  pretended  to 
be  out  of  humour  with  his  wife ;  but  shortly  afterwards  he  became  in 
good  spirits,  and  remained  till  late  in  the  evening." 


self  morose  and  penurious ;  nor  does  it  appear  that  the  father  or  mother 
warned  Rogers  of  the  danger  of  permitting  the  intercourse  between  their 
son  and  his  wife,  nor  were  themselves  alarmed  at  it.  As  to  the  kiss 
there  is  no  explanation  given  of  what  led  to  it,  nor  the  manner  of  it ;  it 
might  be  from  some  innocent  cause  and  be  innocently  given,  and  from 
the  bare  manner  in  which  this  familiarity  is  pleaded,  it  may  not  perhaps 
be  too  much  to  infer  that  such  was  the  case.  But  at  all  events,  what 
did  the  husband  do?  This  happened  in  1821,  seven  years  before  the 
separation ;  he  thought  it  an  unbecoming  freedom ;  he  appeared  out  of 
humour  at  it ;  and  the  fact  is,  that  no  other  kiss,  nor  any  other  undue 
fiuniliarity  is  alleged  to  have  taken  place  before  the  separation. 

The  6th  and  7  th  article  plead,  **  that  Rogers  and  his  wife  took  to  sepa- 
rate beds  in  1823 ;  and,  about  a  year  after,  to  separate  apartments,  and 
so  continued  to  live  till  Mrs.  Rogers  left  the  house.''  '^  That  her  first 
pregnancy  occurred  in  1823 ;  that  the  child  was  currently  reported  in 
the  neighbourhood  of  Ranby  to  be  Whitaker's ;  that  after  her  coi^e- 
ment,  Whitaker  showed  her  great  attention ;  adjusted  her  person  and 
clothes  on  the  sofa,  administered  her  medicines  to  her  in  the  presence  of 
her  husband,  *and  that  these  attentions  were  noticed  by  the  servants." 

There  might  be  good  reasons  for  this  separation;  it  does  not  infer 
crime,  nor  is  it  suggested  that  Whitaker  ever  slept  in  the  house.  If 
however  it  is  intended  to  aver  that  all  matrimonial  intercourse  ceased, 
and  that  the  child  subsequently  bom  was  not,  and  was  known  by  Rogers 
not  to  be — what  the  law  pi*esumes  it — the  child  of  the  husband,  the 
averment  should  have  been  direct  and  pointed,  not  thus  obscure  and 
equivocal ;  if  indeed  any  such  averment  could  elSectually  be  made,  con- 
sidering the  circumstances  under  which  the  parties  were  living  at,  pre- 
vious, and  suteequent  to  the  birth  of  the  child,  and  the  apparent  treat- 
ment of  it  as  legitimate.  As  to  the  reports  in  the  neighbourhood,  servants 
are  apt  enough  to  set  such  stories  on  fix>t,  but  it  is  not  alleged  that  the 
reports  reached  the  husband  so  as  to  require  him  to  put  an  end  to  the 
intimacy ;  there  is  nothing  to  show  that  he  was  aware  that  her  character 
was  suffering.  Again,  as  to  adjusting  her  clothes  on  the  sofa,  servants 
in  a  family  of  this  kind  are  pretty  much  alive  to  suspicions  of  this  de- 
scription. These  too  are  attentions  which  a  dull  man,  a  man  of  obtuse 
understanding,  a  morose,  indolent,  and  inattentive  man  mi^ht  allow 
without  thinking  any  harm  would  ensue :  he  would  only  consider  them 
as  officious  attentions  and  civilities  fix>m  this  young  man — ^attentions 
which  undoubtedly  would  not  be  allowed  by  a  man  of  refinement,  who 
would  not  sulSfer  any  one  to  render  what  he  would  be  so  desirous  to  pay 
himself:  but  from  Mr.  Rogers'  character,  he  would  not  be  alive  to  these 
feelings. 

The  8th  article  alleges,  "  that  during  the  succeeding  years  Whitaker 
was  much  at  Ranby ;  remained  there  whole  days ;  Rogers  encouraged 
his  visits,  went  out,  leaving  Whitaker  with  his  wife;  that  she  firequently 
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Tisited  the  theatre  at  Retford  accompanied  by  Whitaker,  and  returned 
late  at  night ;  of  summer  evenings  walked  out  together  arm  in  arm,  that 
on  some  occasions  Rogers  would  accompany  them  a  short  distance  and 
then  leave  them,  and  that  on  others,  when  he  saw  them  approaching,  he 
would  turn  another  way."  Now  all  this  might  go  on  without  a  dull 
morose  husband  even  suspecting  it  would  lead  to  mischief;  considering 
their  disparity  of  years,  he  might  not  surmise  that  this  lady  had  any  such 
views — he  might  regard  it  as  mere  innocent  society,  or  might  have  that 
confidence  in  his  wile  that  he  could  not  fancy  it  would  lead  to  mischief. 

The  9th  article  pleads,  *'  that  at  Worksop  market  ordinary  Whitaker 
and  Rogers  dined  every  week  at  the  same  table;  that  Whitaker  went 
away  before  Rogers,  and  was  at  Rogers'  house  when  the  latter  returned 
home."  The  same  observations  here  apply.  Rogers  might  well  suppose 
that  Whitaker  had  no  taste  for  the  enjoyments  of  Worksop  market  ordi- 
nary, and  might  prefer  going  to  Mrs.  Rogers'  house  and  having  his  tea 
there. 

The  10th  ai'ticle  pleads,  "  that  once  in  1827  at  Rogers'  house,  Mrs. 
Rogers  and  Whitaker  had  words ;  that  Whitaker  left  the  house  in  anger 
— that  Rogers  urged  his  wife  to  follow  him  to  his  father's  and  apolo- 
gise." If  Rogers  thought  that  his  wife  was  rude,  what  impropriety 
was  there  in  his  urging  her  to  make  up  the  quarrel?  This  young  man 
was  convenient  in  attending  and  escorting  her ;  but  it  does  not  follow 
that  the  husband  had  suspicions  of  improper  conduct.  All  this  then 
might  be  done  with  perfect  propriety ;  it  might,  it  is  true,  be  part  of  a 
plan  to  seduce  his  wife ;  but  the  facts  do  not  necessarily  lead  to  that 
conclusion  nor  amount  to  what  the  law  calls  '*  intentional  consent." 

The  11th  article  pleads,  "that  several  times  in  the  last  six  years  of 
their  cohabitation,  Mrs.  Rogers  visited  Mr.  and  Mrs.  Yolans  at  York, 
for  months  together ;  that  Rogers  did  not  accompany  her  nor  go  to  see 
her  while  there ;  that  Whitaker  on  one  or  more  occasions  visited  Mrs. 
Rogers  with  the  knowledge  of  Rogers,  and  accompanied  her  to  the  coach : 
that  Whitaker  did  not  visit  at  Rogers'  house  during  Mrs.  Rogers'  ab- 
sence, but  immediately  on  her  return  resumed  his  visits."  This  shows 
inattention  to  his  wife  on  Rogers'  part,  but  it  is  not  surprising  that  Whit- 
aker did  not  visit  him,  for  there  were  no  terms  of  great  cordianty  between 
Rogers  and  Whitaker;  and  the  latter  was  the  iriend  and  acquaintance 
of  Mrs.  Rogers,  and  did  not  pretend  to  cultivate  Rogers'  intimacy  on 
his  own  account.  Besides  it  must  be  remembered,  that  this  article  de- 
tails facts  spread  over  six  years;  she  was  visiting  her  friends,  and  this 
Rogers  might  allow  without  any  intention  to  forward  her  guilt.  Once 
or  oftener  m  six  years  Whitaker  called  upon  her  there :  this  is  no  more 
than  mere  common  civility.  Mr.  and  Mrs.  Volans  were  not  suspicious 
of  any  impropriety,  otherwise  they  would  have  given  some  hint  to  the 
husband.  The  facts  pleaded  show  indeed  that  he  was  not  a  very  affec- 
tionate husband ;  they  may  also  show  that  he  had  great  confidence  in  his 
wife ;  but  this  is  very  different  from  establishing  that  he  intended  by 
such  neslect  to  lead  on  his  wife  to  a  guilty  attachment,  or  that  he  was 
corruptly  conniving^ at  actual  criminality.  - 

The  12th  pleads,  "  that  upwards  of  a  year  before  the  separation  the 
attentions  of  Whitaker  were  the  talk  of  the  neighbours  and  servants." 
And  so  thejr  might  be,  and  they  might  be  censorious  without  any  just 
cause ;  but  it  is  not  stated  that  the  iiusband  was  informed  of  their  sus- 
picions. 
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The  13th  and  14th  articles  raerely*give  a  different  version  from  that 
stated  in  the  libel  of  the  immediate  cause  of  the  separation*  The  13th 
article  recites  the  fourth  article  of  this  libel,  («),  and  in  contradiction 
pleads,  "  that  the  separation  did  not  take  place  on  account  of  Rogers' 
remonstrating  because  Whitaker  had  driven  Mrs. Rogers  from  Retford; 
that  Rogers  expressed  no  displeasure  thereat ;  that  on  the  evening  of  that 
day  Whitaker  drank  tea  and  supped  with  Rogers  and  his  wife,  and  con- 
tinued to  visit  them  until  Mrs.  Rogers  left  the  house." 

The  14th  pleads,  "  that  Mrs.  Rogers,  before  the  30th  May,  proposed 
going  to  Cheltenham  with  Whitaker's  mother;  that  Rogers  had  there- 
upon fixed  that  his  two  sisters  should  visit  him  during  his  wife's  absence ; 
that  after  her  return  from  Retford,  on  the  30th  of  May,  Mrs.  Rogers 
said  she  was  not  then  going  to  Cheltenham ;  that  a  quarrel  ensued ; 
and  he  said  '  she  might  go  to  Hell  if  she  chose ;'  that  on  this  she  proposed 
a  deed  of  separation,  to  which  he  agreed ;  that  instructions  were  given 
to  his  Solicitors  at  Redford,  and  were  communicated  to  Rogers;  that 
they  came  to  no  final  arrangement  of  terms, — but  settled  that  Mr. 
Rogers  should  go  to  Leamington ;  that  on  the  sixth  of  June  1829,  Rogers 
himself  ordered  the  chaise,  and  that  whilst  it  was  waiting,  he  wrote  a 
letter  by  her  to  his  seedsman  to  be  left  on  the  road."  The  arrangement 
to  go  with  Whitaker's  mother,  and  the  visitin^at  his  father's  and  mo- 
ther's are  pretty  strong  evidence  that  no  suspicion  existed  in  either  quar- 
ter, that  there  was  anything  wrong  in  the  connexion.  The  grounds  of 
the  quarrel  are  not  material.  The  husband  and  wife  disagree ;  he  uses  a 
very  coarse  expression ;  a  separation  is  to  take  place ;  and  Mrs.  Rogers 
to  go  to  Leamington :  but,  so  far  from  suspecting  her  guilt,  the  husband 
sends  for  a  chaise  and  gives  her  a  letter  to  convey  for  him. 

In  the  whole  of  this  allegation  I  do  not  see  any  one  fact  from  which 
the  Court  can  necessarily  infer  a  knowledge  of  the  wife's  misconduct, 
nor  even  a  suspicion  that  an  adulterous  intercourse  was  formed  or  was 
about  to  be  formed ;  nor  is  the  whole  taken  together  sufficient  to  warrant 
the  Court  in  imputing  to  the  husband  a  consent  to  the  wife's  dishonour, 
nor  an  intention  that  she  should  form  an  illicit  connexion,  nor  even  in 
concluding  that  adultery  had  been  committed  before  separation ;  for 
none  is  charged  nor  admitted,  though  something  of  an  insinuation  of  that 
sort  may  be  intended  in  the  articles  respecting  the  separate  beds  and 
rooms,  and  the  subsequent  birth  of  a  child. 

Rogers  is  described  as  morose,  penurious,  and  unkind ;  not  as  an  affec- 
tionate, attentive  husband — warmly  attached  to  his  wife.  A  husband 
of  the  former  description  is  not  likely  to  perceive  attentions  which  would 
excite  the  alarm  ana  rouse  the  jealousies  of  the  latter*  The  warmer  the 
aflfection,  the  more  jealous  and  vigilant  and  the  more  likely  to  take  alarm 
is  the  person  who  entertains  such  affection.  Rogers  had  also  been  mar- 
ried nearly  ten  years  before  the  acquaintance  began ;  and  he  might  feel* 
and  must  naturally  be  presumed  to  feel,  full  confidence  in  his  wife's  chas- 

(a)  The  4tb  article  of  the  libel  pleaded—"  That  on  the  30th  of  May,  1829,  "Rmn  remon- 
lAnited  with  his  wife  &r  BoSkring  herself  to  be  driven  home  bj  Whitaker  from  Retmrd,  and  in- 
timated that  he  (Whitaker)  should  not  come  to  hb  house  again ;  whereupon  Mrs.  Rocen 
became  very  Anffry,  and,  ^j'wg  into  a  passion  with  her  husband,  declared  that  she  would  no 
kmger  Hve  or  OGJoabit  with  him,  and  insisted  upon  a  separation.  That  various  difierenoes  and 
altercations  having  previously  taken  place  between  Rogers  and  his  wife,  he  at  length  agreed 
thereto;  and  instructions  were  given  to  a  Solicitor  to  prepare  a  deed  of  scpsration ;  but  whilst 
the  same  was  in  preparation,  to  wit  oa  the  6th  of  June  last,  Mrs.  Rogers  quitted  the  house  and 
society  of  her  husband.** 
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tity,  though  she  might  take  advantage  of  the  attentions  and  civilities  of 
this  young  man>  ana  find  it  convenient  that  he  should  accompany  her  to 
different  places  and  give  her  the  amusement  of  his  society,  as  the  husband 
and  wife  were  not  vel*y  fond  of  each  other's  company.  The  acquaint* 
ance  continues  for  nearly  ten  years  more :  yet,  as  far  as  appears,  no 
indecent  familiarity  ever  passed  either  in  the  presence  of  the  husband 
or  at  all*  On  one  occasion  there  was  a  kiss ;  what  accidental  circum- 
stance might  lead  to  it  is  not  explained ;  but  the  husband  resented  it ; 
he  showed  that  he  thought  it  too  great  a  freedom;  he  appeared  displeased; 
and  no  such  freedom,  nor  any  other,  is  ever  again  repeated.  It  is  said 
that  their  intimacy  was  the  talk  among  the  neighbours  and  servants ; 
and  such  scandal  often  exists  without  any  just  foundation— often,  at  all 
events,  without  the  husband  hearing  or  suspecting  his  own  dishonour ; 
but  it  is  not  suggested  that  any  servant  or  friend  hinted  to  the  husband 
that  such  reports  existed ;  still  less  that  any  facts  had  taken  place  which 
should  requure  his  vigilance. 

I  have  already  noticed  that,  to  amount  to  connivance  so  as  to  bar  the 
husband,  there  must  be  circumstances  fixins  upon  him  "  intentional  con- 
currence." To  show  the  degree  of  proof  required  by  these  Courts 
before  such  baseness  can  be  imputed  to  a  husband,  and  before  such  a 
heavy  grievance  can  be  inflicted  upon  him,  as  that  of  remaining  fixed 
with  an  adulterous  wife,  I  will  state  the  judgments  given  in  two  or 
three  cases  in  which  the  point  has  arisen.  In  Moorsom  v.  Moorsom,  aa 
already  mentioned,  the  connivance  was  pleaded  and  an  allegation  ad- 
mitted. The  following  is  the  sentence,  at  the  final  hearing  upon 
the  evidence. 

tThe  Court  here  read  a  note  of  that  judgment.  Vide  infra.] 
n  my  opinion  the  circumstances  in  tiiat  case  were  infinitely  stronger 
than  those*imputed  to  Mr.  Rogers :  yet  the  Court  would  not  venture  to 
refuse  a  separation,  by  pronouncing  that  there  was  intentional  consent, 
I  may  add  that  no  Judge  was  more  alive  to  any  misconduct  on  the  part 
of  the  husband  than  the  eminent  individual  who  then  presided  in  the 
Consistory  Court,  but  he  was  also  cautious  in  administering  justice 
according  to  law.  In  Crewe  v.  Crewe,  adultery  was  charged :  the«con- 
nivance  was  not  pleaded :  the  wife  did  not  give  any  defensive  plea,  nor 
even  cross-examine  the  witnesses ;  there  was  much  the  appearance  of 
collusion :  and  that  as  well  as  connivance  were  suggested  in  argument. 
The  judge  made  several  difiiculties  and  postponed  the  decision  before  he 
finally  pronounced  sentence. 

[The  Court  read  a  note  of  the  Judgment  in  Crewe  v.  Crewe.  Vide 
infra.] 

In  this  case,  again,  the  circumstances  are  infinitely  stronger  than 
those  laid  in  the  present  allegation :  in  the  latter,  the  adultery  was  no- 
toriously going  on  for  four  years  together ;  and,  in  both,  during  cohabi- 
tation, ui  the  present  case  no  adultery  is  charged  nor  admitted  till 
after  the  separation.  To  support  such  a  case  as  the  present,  where  no 
adultery  is  charged  nor  admitted  during  cohabitation,  it  would  require 
the  clearest  possible  evidence  of  intention  and  consent.  There  is  some 
doubt,  whether  connivance  at  adultery  during  cohabitation  would  be 
even  a  bar,  in  point  of  law,  against  a  suit  for  adultery  with  a  different 
person,  lon^  subsequent  to  separation.  I  say  that  there  is  a  doubt,  on 
the  authority  of  my  predecessor  in  the  case  of  Hodges  v.  Hodges,  (infira). 

In  this  present  case  during  cohabitation  there  was  no  adultery  ; 


3  Haqgabd,  74.  21 

not  even  any  indeoent  iamiliarity.  I  do  not  say,  that  if,  daring  eohabi- 
tation>  connivance  at  actual  adultery,  proximate  acts,  or  even  at  such 
grow  fiimiliarity  as  necessarily  inferred  consent  and  intention  to  prosti- 
tute bis  wife,  were  clearly  established,  that  the  husband  could  not  ob- 
tain relief  because  the  wife  continued,  (m*  even  commenced,  an  adulterous 
intereourse with  the  same  person  after  separation;  that  would  be  a 
case  different  from  that  of  Hodges  y.  Hodges^  but  in  the  present  case, 
my  opinion  is,  that  the  facts  are  not  suflScient  to  fix  any  connivance. 
No  defence  is  oflfered  to  the  charge  of  adultery :  it  is  not  admitted  in 
her  plea,  unless,  as  I  have  said,  it  is  intended  to  be  admitted  by  insinu- 
ation in  the  articles  respectii^  the  separate  beds,  and  the  subsequent 
pregnancy  and  birth  of  a  child:  but  this  is  so  ambiguous  that  the  Court 
cannot  rely  on  it  The  adultery  must  be  proved.  If  the  husband  fails 
in  the  proof  the  wife  will  be  entitled  to  her  dismissal :  but  if  the  adultery 
be  proved,  then  all  the  circumstances  laid  in  this  allegation  would  not, 
if  tney  also  were  proved,  establish  connivance,  and  therefore  would  be 
no  legal  bar  to  a  sentence  of  separation.  Whether  such  a  husband,  J  .^^ 
naorose,  severe,  inattentive,  negligent,  should  be  entitled  to  a  special /y^  a 
^legislative' interference,  dissolvmg  the  marriage  and  enabling  hmi  to 
marry  again,  is  quite  a  different  question  and  rests  upon  very  di£fereiit 
principles ;  bat  his  conduct  does  not  amount  to  a  legal  bar  to  a  sentence 
d  mettsd,  et  iera:  and  therefore,  on  the  grouncb  stated,  thinking  the  Chan- 
cellor of  London  did  right  to  reject  the  allegation,  I  pronounce  against 
the  appeal,  and  remit  the  cause. 

On  the  17th  of  July,  1830,  the  cause  came  on  in  the  Consistory  Court 
upon  the  iproolb  in  support  of  the  libel :  when,  after  briefly  adverting  to 
the  evidence,  the  Court  signed  the  sentence  of  separation. 


Ntiitf-hB  then  u«  no  oases  in  print  in  which  the  doctrine  of  Coomvanoe  has  boon  the 
of  mnch  oontideration  and  diflcussion,  and  as  the  Court  of  Arches,  in  the  Jadgment  of 
Rogtn  ▼.  RogtTB^  particolar  referred  to  sereral  manuscript  Judgments,  some  cases, 
inustrative  of  the  principle,  axe  here  appended. 


REt  V.  RIX.— p.  74. 
On  Appeal. 


On  pradv  either  direetlj  or  prammptifeif,  of  the  wii^s  adulteiy,  great  inattentioD  co  the  pert 
of  the  husband  will  not  bar  him.  Toestablish  such  a  defence,  he  must  hure  been  priyy  Id  her 
guilt,  or  have  led  her  into  the  crime. 

This  was  a  suit  brought  by  the  husband  against  the  wife  by  reason 
of  her  adultery,  and  on  the  4th  session  of  Michaelmas  Term,  1776,  Dr. 
John  Bettesworth,  the  Judge  of  the  Consistory  Court  of  London,  pro- 
nounced that  the  husband  had  failed  in  proof  of  his  libeL  There  nad 
been  no  action  at  Common  Law,  and  the  wife  had  not  given  in  an  alle- 
mtion«  From  this  sentence  the  husband  am)ealed. 
*Ja»iiBiiT- 

&n  Gbobcis  Hat. 

It  is  clear  that  there  has  been  a  criminal  conversation  between  the 
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parties.  If  the  fact  is  proved,  either  directly  or  presumptively,  which 
is  the  general  case — the  Court  is  bound  to  grant  its  sentence.  Ocular 
proof  is  seldom  efxpected :  but  the  proof  should  be  strict,  satisfactory, 
and  conclusive.  Keeping  company  with  a  stranger  privately  as  Mrs. 
Rix  did,  there  arises  from  such  clandestinity  the  strongest  presumption : 
and  where  there  are  to  that  clandestinity,  additional  circumstances  in 
proof,  the  Court  can  have  no  doubt.  A  single  witness  with  circum- 
stances is  sufficient  in  cases  of  this  kind.  The  man  was  frequently 
alone  in  the  lady's  bed-chamber ;  this  is  a  very  strong  circumstance  of 
criminality :  he  was  more  than  once  seen  on  her  bed :  and  the  witness 
heard  them  there  conversing  after  the  family  were  cone  to  bed.  The 
law  presumes  what  passed,  though  the  witness  has  declined  to  mention 
it.  There  is  evidence  of  those  indicia  which  in  law  are  proofs, — 
marks  of  two  persons  in  the  bed.  The  witness  says,  "  she  has  no  doubt 
of  the  criminal  conversation."  I  cannot  find  a  doubt  with  respect  to  the 
circumstances  at  Newport.  This  being  the  case,  superfluous  proof  is 
unnecessary. 

The  difficulty  is  with  respect  to  the  supposed  connivance,  approba- 
tion, and  privity  of  Mr.  Rix.  If  there  is  a  connivance  on  the  part  of  the 
man,  there  is  no  right  to  a  compensation  from  the  adulterer ;  nor  could 
the  husband  obtain  a  sentence  here,  though  the  adultery  should  be  fully 
proved.  This  was  the  case  of  Mrs.  Cibber.  (See  a  notice  of  this  case 
/  m  Hodges  v.  //oc^g^es,  infra.)^  Nottage  swears,  that  Rix  was  a  stranger  to 
"'^'  the  journey  to  Newport.  The  servant  boy  gives  ground  of  suspicion 
by  saying,  '^  that  he  believes  Mr.  Rix  knew  of  it ;"  and  assigns  as  a  rea- 
son, *'  his  lying  there  the  night  before."  Rix  and  this  man  were 
acquainted.  The  boy  swears  the  husband  sometimes  knew  of  this  man 
lying  in  the  house :  but  is  it  an  inference  from  thence  that  he  was  ac- 
quainted with  his  views?  The  evidence  is  directly  the  contrary. 
There  has  been,  I  think,  a  great  inattention  in  the  husband  to  his  family: 
but  is  a  Court  of  Justice,  on  a  suspicion  of  the  husband's  inattention  to 
suppose  him  accessary  to  the  turpitude  of  his  wife  7 

It  would  have  been  better  if  a  suit  had  been  brought  against  the  adul- 
terer at  common  law:  but  it  would  be  going  too  far  for  me  to  pro- 
nounce, upon  a  supposition  of  connivance,  without  any  evidence  oi  the 
husband's  knowledge.  The  clandestinity  as  well  shows  that  Rix  was 
not  privy,  as  it  shows  what  were  the  views  of  the  paramour.  But/ 
whether  privy  or  not,  there  is  no  proof  that  he  was.  Inattention  is  not 
sufficient.  I  cannot  presume  privity  without  proof.  If  a  wife  is  led 
into  the  crime  by  the  husband  there  is  no  pretence  for  a  sentence  on  his 
side.  There  is  full  proof  of  the  wife's  criminaity ;  and  not  the  least 
ground  to  suspect  the  husband's  connivance.  I  am  of  opinion  that  the 
sentence  below  is  not  justified  by  the  proof. 


^  i .  ^  TIMMINGS  V.  TIMMINGS.— p.  76. 

Groat  facility  in  oondonatioa  of  adultery  with  A^  taking  no  notice  of  adultery  with  B.,  (of  which 
he  could  not  be  ignorant)  conduct  amounting  to  an  invitation  to  adultery  withC. — not  merely 
to  giving  free  scope  to  the  wife's  licentiousness,  in  order  to  obtain  conclusive  evidence  of 
gmlt ;  matrimonial  cohabitation,  after  being  in  possession  of  full  legal  proof  of  such  adultery, 
are  criminal  connivance  and  collusion,  barring  the  husband  of  relief  for  his  wife's  adultery, 
all  happening  within  two  years  after  marriage. 
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In  a  suit  for  separation  by  reason  of  the  wife's  adultery,  the  husband  must  prove  his  case  so 
that  his  own  evidence  shall  not  create  a  bar,  by  reason  of  connivance  or  compcnsatio  crimi- 
niom — ^fbr  of  such  evidence  the  wife  is  entitled  to  the  full  benefit. 

A  facility  of  condonation  of  adultery  on  the  part  of  the  husband,  leads  to  the  inference  that 
he  does  not  duly  estimate  the  injury,  and  will  induce  the  Court  to  look  with  jealousy  at  his 
subsequent  conduct 

Conduct  amounting  to  an  invitation  to  adultery,  and  not  merely  to  giving  scnpc  to  the  wife's 
licentiousness,  in  order  to  obtain  conclusive  evidence  of  guilt,  is  legal  prostitution. 

The  wife  having  committed  adultery  on  the  first  of  three  successive  nights,  and  the  husband, 
aware,  and  having  full  proof  of  this,  sleeping  with  her  on  the  second,  condones  thereby  the 
previous  adultery,  and  cannot  take  advantage  of  further  adultery  on  the  third  night. 

Sembie^  that  the  husband,  by  pleading  that  the  wife  slept  at  his  house  on  the  night  after  the  last 
act  of  adultery  charged,  (of  which  adultery  he  was  at  the  time  informed,)  takes  on  himself 
the  onus  of  showing  that  they  did  not  sleep  jtogether  on  that  night — ^though,  generally  speak- 
ing, the  party  relying  on  condonation,  as  a  bar,  should  plead  it. 

This  Avas  a  prosecution  instituted  by  the  husband  a^inst  his  vfite  for 
a  separation  by  reason  of  adultery.  The  marriage  m  1789  was  con- 
fessed and  proved. 

Dr.  NichoU  and  Dr,  Swahey  for  the  husband. 

Dr.  Laurence  and  Dr.  Cresjrigny  contra. 

Judgment. 

Sua  William  Scott  (Lord  Stowell.) 

In  cases  «f  this  nature  it  is  incumbent  on  the  husband  to  make  such 
•  strict  proof  of  the  fact  charged  as  shall  not  involve  himself  or  create  a 

legal  bar ;  for  if,  by  evidence  which  he  brings  to  establish  adultery,  he 
at  the  same  time  involves  and  implicates  himself,  the  wife  has  the  full 
benefit  of  this  evidence,  nor  can  ne  avail  himself  of  a  case  in  which  he 
does  not  appear  with  clean  hands. 

The  parties  married  in  February,  1789.  The  two  earliest  acts  of 
adultery  are  stated  in  the  libel  to  have  happened  within  the  first  year ; 
the  first  at  a  house  of  ill  fame ;  the  other  at  the  warehouse  of  the  para- 
mour. The  only  evidence  of  these  are  the  confessions  of  the  delinquent 
wife  in  the  presence  of  her  family  and  of  the  paramour.  In  what  way 
the  husband  discovered  or  became  possessed  of  this  information  there  is 
DO  evidence :  it  is  a  desideratum  in  this  cause  throughout. 

It  has  been  said  truly  that  on  confession  aZoTze  the  Court  will  not^^* 
build  a  sentence  of  separation,  (see  Williams  v.  Williams,  1  Consi^ory 
Reports,  304;  Mortimer  y.  Mortimer,  2  ibid.  315;     Crewe  v.  C^ke, 
4a%       infra,)  but  although  by  the  rules  of  law  a  confession  does  not  satisfy 
^         the  mind  of  the  Judge,  it  must  satisfy  the  mind  of  the  husband,  particu- 
larly when  direct  and  unequivocal,  as  in  the  present  instance.     And 
what  is  his  behaviour  upon  it  ?  His  mother,  in  an  interrogatory  says, 
"  he  wished  his  wife  to  go  from  him — but  on  the  intercession  of  friends 
,  he  consented  to  live  witn  her.''    This  then  is  a  direct  condonation ;  and 

on  these  facts,  even  if  supported  by  evidence  no  sentence  could  be  built. 
-A    But  the  facility  manifested  in  this  condonation  will  make  the  Court  J2> « 
attentive  to  bis  conduct.   A  husband,  if  the  matter  is  not  divulged,  may   ^ 
from  tenderness  to  his  family,  to  himself,  or  to  his  wife,  be  induced  not 
to  complain  to  a  Court  of  Justice — upon  strong  reasons  to  believe  the 
repentance  of  his  wife.     But  here  were  no  strong  inducements ;  the 
affair  is  passed  over  slightly.     This  part  of  the  case  is  extremely  barren 
of  all  information,  except  that  he  did  consent  to  live  with  her  again. 
^  This  fact  will  lead  me  to  watch  his  conduct,  because  to  me  he  appears  J27  * 
not  to  estimate  the  injury  as  he  ought.  / 

The  next  act  is  with  a  second  person,  and  it  is  pleaded  that  she  re- 


24  TuoaNos  t;.  Timmimgs.  T.  T.  1792. 


newed  her  acqw!i!{ntance  with  him,  whom  as.  well  as  the  other  paramour, 
she  had  known  before  marriage,  that  they  several  times  committed 
adultery,  and  one  day  in  November  went  together  to  a  house  of  ill 
fame.  Another  act  is  laid  at  the  husband's  touse,  on  16th  December 
1790,  in  his  absence.  The  account  of  the  maid  servant  Gibbs,  shows 
a  strong  habit  of  criminal  intimacy  between  these  persons.  She  was 
the  carrier  of  notes  and  messages  between  them.  She  says,  he  very 
frequently  came  to  her  house ;  and,  excepting  twice,  in  the  husband's 
absence.  The  wife  told  Gibbs  that  he  would  take  care  of  her  if  she 
and  her  husband  should  part,  and  that  he  had  been  her  sweetheart- be- 
fore marriage.  Gibbs  also  speaks  to  familiarities  and  other  circumstan- 
ces which  leave  no  doubt  of  a  criminal  intercourse  between  those  par- 
ties at  the  husband's  house. 

But  a  fact  deposed  to  by  another  witness  is  decisive : — she  plainly 
saw,  from  the  street,  an  act  of  adultery  between  these  parties,  the  win- 
dow shutter  bein^  scarcely  closed.  The  Court  cannot  abstain  from 
remarking  how  slight  the  caution  and  how  little  the  reserve,  obmrved 
upon  this  occasion,  in  order  to  keep  her  conduct  from  the  knowled^  of 
^  •^^.  her  husband.  Usually,  indeed,  a  husband  is  the  last  man  acquainted 
^  with  his  own  dishonour,  as  in  general,  caution  and  secisgjcjareomerved. 
But  where  a  criminal  correspondence  is  MKied  on  iu  iM'  UfJbu  and 
shameless  manner,  when  the  fact  is  absoIutfl9llone  "  in  irivHs/^  it  can* 
not  be  supposed  to  have  been  altogether  unknown  to  him.  The  only 
evidence  however  is,  that  he  had  acquired  a  knowledge  of  it  by  the  end 
of  January  179 1 .  His  mother,  indeed,  knew  it  on  the  12th  of  January ; 
and  it  is  most  highly  improbable  to  have  travelled  to  the  knowledge 
of  the  mother  (whom  he  appears  to  have  consulted  on  other  occasions) 
without  arriving  also  to  the  Knowledge  of  the  son.  I  cannot  force  m^ 
mind  to  the  belief  that  he  was  the  only  person  unacquainted  with  this 
matter :  but  it  is  the  defec{  of  this  cause  throughout,  that  it  does  not  ap- 
pear when  or  how  he  first  received  information  of  the  difierent  facts. 

However  the  most  material  charges  are  with  Smith.  And  how  is 
this  affair  stated  in  the  libel,  and  how  does  it  come  out  in  the  evidence  T 
In  the  libel  it  is  stated — **  that  Smith  was  received  as  an  acquaintance 
in  lemmings'  house ;  but  in  the  latter  end  of  1790,  Timmings,  becoming 
dissatisfied  with  his  conduct,  remonstrated  with  him  and  forbad  hinmuhe 
house,  and  his  wife  to  receive  him ;  notwithstanding  which  she  frequently 
received  his  visits  unknown  to  the  husband ;  and  in  the  evening  of  the 
10th  and  12th  of  January  she  did  so  and  committed  adultery  with  him." 
No.w  the  very  contrary  appears  in  evidence.  He  spoke  to  Gibbs 
about  these  visits  six  weeks  before  the  10th  of  January,  but  there  is  no 
proof  that  he  took  any  steps  to  prevent  them. 

Two  facts  of  adultery  are  pleaded— one  in  the  12th,  the  other  in  the 
Idth  article.  I  shall  take  the  13th  first,  which  is — that  in  the  afternoon 
of  the  12th  January  1791,  Timmings  went  to  Greenwich,  and  his  wife 
having  given  Smith  intelligence  ofhis  absence,  invited  him  to  supper. 
The  first  witness,  Gillett,  does  prove  an  act  of  adultery  on  this  evening, 
^  .  as  laid  in  the  libel.  I  cannot  help  observing  that  this  witness  by  the 
/  •  'manner  he  states  his  evidence,  leads  me  to  suspect  that  something  has 
been  intentionally  kept  from  the  Court :  he  says,  by  communication 
from  Gibbs,  he  suspected  all  was  not  going  on  right  and  he  determined 
to  watch  their  conduct ;  and,  for  this  purpose  bored  holes ;  he  states  no 
previous  knowledge  of  his  own ;  only  suspicions ;  and  he  is  not  produced 
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to  speak  to  the  12th|Lrticle.  Now  when  I  look  into  the  depositions  of 
the  other  witness,  Mobtford,  I  see  Gillett  was  on  the  spot,  and  had  the 
same  opportunity  of  ascertaining  by  positive  proof  the  whole  business 
on  the  night  of  the  10th  of  January. 

Montford  says,  that  on  the  10th,  Gillett  came  to  himi,  as  he  understod 
by  his  master's  order,  and  desired  him  to  go  with  him  to  watch  the  con- 
duct of  Mrs.  Timmings  and  Smith ;  and  that  they  arrived  toother  at 
the  house  between  eight  and  nine  o'clock.  Gillett  then,  having  been 
also  sent  to  observe  the  criminal  facts  that  passed  on  that  occasion,  why 
was  he  not  produced  to  speak  to  them  ?  I  can  see  no  good  reason :  and 
the  Court  cannot  help  feeling  for  the  circumstance  of  having  evidence 
denied  it  which  the  case  properly  afforded.  Montford  says,  that  on  the 
10th,  whether  Mr.  Timmmgs  was  apprised  or  not  he  does  not  know, 
but  when  he  went  he  saw  him  in  the  warehouse.  Can  I  possibly  sup- 
pose him  to  have  been  a  total  strangsr  to  the  scene  which  was  going 
on?  but  from  the  evidence  of  Gibbs,  1  find  he  not  only  knew  of  it,  but 
was  active  and,  as  I  think,  illegally  active  in  it. 

It  must  be  remembered  that  the  husband  has  pleaded  in  the  libel  that 
he  had  forbidden  Smith  his  house ;  yet  Gibbs  says,  there  was  scarce 
an  evening  in  which  Smith  did  not  come  to  the  house.  But  what  hap- 
pened on  the  evening  of  the  10th  of  January  1  Smith,  in  the  wife's  ao- 
sence,  drinks  tea  with  Timmings,  and  on  her  return,  sups  with  them. 
The  husband  then  goes  out  and  leaves  them  together  for  some  time, 
during  which  they  commit  adultery :  he  returns,  and  they  continue  all 
together  some  time  after.  Is  this  proper  conduct  towards  a  man  of 
whom  he  entertained  strong  suspicions,  and  whom  he  had  forbidden  his 
house  ? 

True  it  is,  that  a  husband  is  not  barred  by  a  mere  permission  of  op-  ^  ^ 
portunity  for  adultery ;  nor  is  it  every  degree  of  inattention  on  his  part  Iji^ 
which  will  deprive  him  of  relief;  but  it  is  one  thing  to  permit  and  ano- 
ther to  invite;  he  is  perfectly  at  liberty  to  let  the  licentiousness  of  the  *!  :  * 
wife  take  its  full  scope :  but  that  he  is  to  contrive  the  meeting,  that  he 
is  to  invite  the  adulterer,  then  to  decamp  and  give  him  the  opportunity, 
I  do  think  amounts  to  legal  prostitution.     The  analogy,  as  to  theft,  in 
the  passage  cited  from  Sanchez,  shews  this  doctrine: (a)  and  it  was 
solidly  established  in  a  case  determined  in  the  Arches,  on  the  last  ses- 
sion, (i)  and  in  all  cases  of  this  kind. 

(a)  '^  Viro  snspieanti  adulterium  uzoris  lidtum  est  iUam  obeervare,  com  testibas,  idoneis,  ut 
earn  poont  de  adolterio  oonvincere.  Quoniam  id  non  est  ejus  peccato  connivere,  sed  uti  ejus 
malityt  ad  propriam  oommodum.  Seciuido,quia  aliud  et^rogare,  consulere,  vel  jubere  malam, 
quod  nanquam  licet,  et  aliad  permittere  sea  non  auferre  mali  occasionem,  quod  aliquando  licet 
ob  aliqnod  majus  bonum.  Niniirnm  non  peccare  parentes  vel  heros  qui  filiis  vel  famulis  non 
aofenmt  aliquam  Airandi  occasionem  cum  eos  ad  furandum  propensoe  norunt,  ut  sic  in  fuito 
deprehensi  resipiscant** — Sanchez  de  Matrimonio,  Lib.  10.  Disp.  vl.  Na  52. 

(6)  The  case  referred  to  was  a  suit  fi>r  separation  by  reason  of  the  wife's  adultery  with  a 
servant  In  February,  1791,  the  man  was  discharged  by  Ijie  husband ;  for  what  reason  did  not 
appear.  There  was  nothing  to  show  that  the  husband  suspected  any  thing  till  the  10th  of 
April,  when  a  servant  told  his  master  of  his  suspicions :  the  husband  set  three  witnesses  to 
watch  the  man's  lodgings  in  the  neighbourhood.  On  the  18th,  22d,  and  25th  April,  two  of 
these  witnesses  there  saw  what  lefl  in  their  minds  no  doubt  of  adultery.  On  the  25th,  it  was 
agreed  she  should  be  exposed,  and  the  room  was  immediately  entered. 

The  Court— Sir  W.  Wynne — said,  that  **■  the  only  remark  that  arose  on  the  man*s  dismissal 
was,  that  the  husband  could  not  be  charged  with  laying  a  trap  for  his  wifo ;  if  he  had  wished 
to  do  that,  he  would  have  continued  him :  that  up  to  that  time  Uie  &ctB  proved  no  act  of  adoU 
tery,  bat  a  criminal  inclination  in  the  strongest  degree :  that  in  its  apprehension  the  case  came 
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But  the  matter  does  not  stand  there.  The  doctrine  laid  down  might 
apply  if  the  husband  had  broken  in  on  their  criminal  pleasures,  and  had 
said,  I  only  availed  myself  of  that  opportunity  to  obtain  full  and  com-* 
plete  evidence.  But  now  did  he  comport  himself  the  day  after,  on  the 
spot,  in  the  neighbourhood,  and  when  apprised  of  her  guilt  7  This  does 
not  rest  on  presumption ;  it  is  proved  by  the  evidence  of  Montford ;  that 
he  had  full  information  of  what  passed  between  them.  At  this  time, 
supposing  it  perfectly  lawful  to  have  used  means  to  obtain  the  discovery, 

J  '  what  use  did  he  make  of  it?    For  if  he  is  once  in  possession  of  a  fact  of 
'   adultery,  and  still  continues  his  cohabitation,  it  proves  connivance,  col- 

^ '     lusion  and  facility.     Did  he  apply  to  the  law  7 

On  the  12th  another  fact  happened,  to  which  a  great  deal  of  evidence 
applies,  showing  I  think  that  he  was  well  apprised  of  the  intended  inter- 
view; and  that  ne  was  posted  there  at  nine  o'clock.  But,  if  the  husband 
here  stood  clear,  his  conduct  on  the  1 1th  would  have  defeated  him  of  his 
remedy.  He  cohabited  with  his  wife  that  night,  it  is  agreed ;  and  he  is 
not  to  avail  himself  of  this  subsequent  discovery,  havmg  remitted  the 

p^^^  other.    It  has  been  said,  there  is  no  condonation  of  this  fact  in  proof, 

^'^  nor  any  thing  to  show  that  he  slept  with  her  on  the  ni^ht  of  the  12th{ 
and  that  if  condonation  is  relied  upon  it  should  be  put  m  plea,  for  that 
it  is  not  incumbent  upon  the  complaining  party  to  prove  there  was  no 
condonation.  (See  Durant  v.  Durant,  Vol.  I.  p.  733,  751.  3  £ng.  Eccl^ 
Rep.  231,  310.) 

To  this  as  a  general  doctrine  I  assent ;  but  I  think  in  this  case,  where 
it  is  alleged  in  the  Libel  that  she  did  not  leave  his  house  till  the  13th,  it 
is  necessary  the  complainant  should  show  that  they  did  not  cohabit  on 
the  12th  by  sleeping  together :  he  has  taken  an  onus  upon  him,  which, 
in  ordinaiy  cases,  does  not  lie  on  the  complaining  party. 

There  is  another  circumstance  strong  to  the  disadvantage  of  Tim- 
mings.  Gibbs,  the  profligate  instrument  of  the  wife — the  active  go- 
between  in  all  her  criminal  transactions, — still  lives  in  his  service,  and, 
as  appears  by  an  Interrogatory,  in  full  as  great  a  state  of  familiarity  as 
is  necessary  between  a  servant  and  her  master. 

On  the  whole,  the  husband  is  criminally  implicated  in  these  facts. 
Corrupt  as  she  has  been,  he  is  equally  corrupt ;  he  encouraged  her  guilt 
by  criminal  connivance  and  collusion.  Sucn  a  man  is  not  the  object  of 
the  attention  of  the  law.  I  dismiss  her, — not  because  the  husband  has 
not  proved  her  guilt, — but  because  he  has  proved  himself  utterly  un- 
worthy of  legal  relief. 

•trictly  within  tiie  authority  of  Eliot  and  Eliot,*  where  the  parties  went  to  a  house  of  ill  fiune 
together.  Hero  was  a  bed-room  let  to  a  man  who  had  fa«en  her  menial  servant,  and  with 
whom  she  had  before  been  shown  to  have  been  too  familiar ;  and  the  lady  went  backwards  and 
fi>rwards  to  it,  and  was  locked  up  there  with  him,  and  permitted  him  to  take  gross  liberties 
with  her  person,  and  other  familiarities.  That  on  the  whole  there  was  a  complete  and  legal 
proof  of  criminality,  and  that  the  husband  was  entitled  to  a  separation.'* 

Note, — ^The  above  summary  is  taken  from  a  long  manuscript  note,  which  does  not  notice  the 
point  referred  to  in  the  text  as  established  by  the  facts  of  the  case. 

*  Arches,  1 776.    See  1  Consistory  Rep.  303.    (4  Eng.  Eod.  Rep.  416.) 
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Where  tbe  wife  made  no  defence  to  a  suit  tar  divorce  by  reason  of  her  adoltery,  the  Court  dia> 
miased  tbe  suit,  on  tbe  ground  that  the  husband,  having  connived  at  his  wife's  adultery 
with  A.  coold  not  oomphun  of  an  adultery,  nearly  cotemporary,  with  fi. 

This  was  a  suit  of  adaltery  brought  by  the  husband  against  the  wife, 
and  was  heard  ex  parte. 

Judgment. 

Sir  William  Soott.     (Lord  Stowell.) 

No  appearance,  no  plea,  no  interrogatory  has  been  given  on  the  part 
of  the  wife.  Very  few  witnesses  have  been  examin^.  ,  The  Court  is 
left  with  as  bare  information  as  possible.  However,  there  is  absolute 
proof  of  adultery,  and  a  course  of  shameless  profligacy.  The  wife  had 
a  strong  attachment  to  the  apprentice,  which  she  took  no  pains  to  con- 
ceal ;  it  was  known  and  talked  of  in  the  family :  her  bell  used  to  ring 
for  him  ten  times  a  day :  it  was  a  common  joke  in  the  workshop  where 
the  brother  of  the  plaintiff  was  present :  he  did  not  imagine  her  guilty, 
though  other  witnesses  speak  of  their  behaviour  as  leading  to  a  different 
conclusion.  It  is  by  no  means  probable  that  this  partiality  should  re- 
main an  entire  secret  from  the  husband :  there  was  a  forwardness,  as  if 
this  woman  wished  to  obtrude  it  on  notice ;  but  the  case  does  not  rest 
on  probabilities;  for  in  the  libel  the  husband  states,  that  in  May  1790, 
he  had  himself  observed  great  and  indecent  familiarities  between  his 
wife  and  this  apprentice. 

It  is  said,  that  the  husband  might  forgive ;  and  yet  has  a  right  to 
avail  himself  of  further  misconduct.  The  husband  may  be  induced  to 
remit  on  many  grounds, — from  motives  of  compassion — remains  of  ten- 
derness— ^remembrance  of  past  endearments — ^regard  for  common  off* 
spring:  he  may,  on  such  grounds, — on  promise  of  amendment  and 
reasonable  prospect  of  it— forgive.  But  there  was  no  such  promise 
here ;  he  says,  **  he  did  not  forgive ;  but  withdrew  himself  from  her 
bed.^' 

Condonation  and  connivance  are  very  difierent :  and  I  must  look  a 
little  at  his  conduct  to  see  whether  it  can  be  set  down  to  legal  conni- 
vance.   There  is  one  circumstance  here  which  distinguishes  this  hus- 
band's conduct  from  proper  condonation,  and  marks  an  improper  consent. 
If  he  were  induced  to  forgive  his  wife,  yet  when  he  sees  an  indecent 
familiarity  with  his  ovm  apprentice,  would  he  sufier  the  man  to  remain 
one  moment  in  his  house?    This  is  impossible  to  reconcile  with  a  due^  ^i  ^^ 
care  of  his  own  hcHiour.    If  he  had  pardoned  his  wife  after  1790,  and  ^  j 
discharsed  his  servant,  there  would  have  been  nothing  in  the  condona- 
tion.   The  act  of  his  permitting  him  to  continue  in  his  house,  after  he 
knew  of  great  and  indecent  familiarities,and  till  she  is  guilty  with  another, 
amounts  almost  to  consent ;  and  is  a  degree  of  delinquency  which  ran-         i 
ders  him  unworthy  of  a  remedy  as  far  as  that  man  is  concerned.    The         | 
husband  pleads,  that  he  left  the  bed  of  his  wife:  his  own  witnesses 

Erove  the  contrary :  they  prove,  that  he  slept  with  his  wife  a  few  days 
efore  the  separation,  after  knowing  of  all  tnese  indecencies.  I  have  a 
rkht  to  presume  that  the  husband  was  not  ignorant  or  averse  to  the  sort 
ofintercourse  that  was  going  on.  There  is  however  proved  criminality 
with  another  man,  nearly  cotemporary. 
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The  case  then  comes  almost  to  this.  Can  a  man,  consenting  to  adul- 
tery with  A.,  but  not  consenting  to  adultery  with  B.»  take  advantage  of 
that  adultery,  and  say  to  the  &;clesiasticai  Court—''  non  omnibus  dor- 
mio."  This  is  language  not  to  be  endured.  The  Ecclesiastical  Court 
requires  two  things, — that  a  man  shall  come  with  pure  hands  himself, 
5T>.  and  shall  have  exacted  a  due  purity  on  the  part  of  his  wife :  and  if  he 
has  relaxed  with  one  man  he  has  no  right  to  complain  of  another.  1 
think,  in  this  case,  the  husband  is  not  entitled  to  relief,  having  consented 
to  the  turpitude  of  his  wife.    I  dismiss  the  suit. 


.     MOORSOM  V.  MOORSOM.— p.  87. 

The  notorioiuly  debauched  character  of  the  paramour,  his  exclusion  from  all  respectable  fbmale 
■ociety,  the  introduction  of  him  bj  the  husband  to  his  wife,  the  encouragement  of  their  inti- 
macy, the  allowing  her  to  accept  a  eapplv  of  money  from  him,  expoatulations  from  her 
fiimily  at  such  intimacy,  the  refusal  of  the  husband  to  attend  to  them,  and  improper  familia- 
rities and  liberties  in  his  presence,  and  without  his  remonstrance,  are  material  facts  in  a  plea 
of  connivance. 

In  a  suit  for  separation  by  reason  of  the  wife's  adultery,  conniTanoe,  on  the  part  of  the  bitf-- 
band,  may  be  pleaded  by  the  wife,  consistently  with  a  denial  of  her  guilt 

Indifference,  iU-behaviour,  or  cruelty,  is  not  pleadable,  in  answer  to  a  charge  of  adultery,  nor 
relevant  to  a  plea  of  connivance. 

As  a  plea  of  connivance  must  generally  be  circumstantial,  and  consist  of  many  facts,  trifling 
when  taken  separately,  but  altogether  convincing,  the  Court  must  allow  a  latitude  in  such  a 
defence. 

It  is  not  necessary  to  show  connivance  at  actual  adultery.  The  Court,  from  connivance  at 
improper  familiarity,  will  infer  corrupt  intent  as  to  the  result 

Much  delay  having  occurred  in  the  wife's  defence,  a  plea  of  minute  fects  to  establish  cooni* 
vance  having  b^n  admitted,  and  the  cause  now  standing  **  to  propound  all  facts,**  an  allega- 
tion of  the  wife,  not  responsive,  but  pleading  moro  minutely,  but  to  the  same  effect  as  In  the 
fermer  plea,  rejected  in  toto ;  the  fects  not  being  noviter  perventa. 

The  whole  substantive  case  of  a  party  should  be  at  once  brought  befere  the  Court;  but  where 
it  is  clearly  shown  that  the  facts  could  not  have  been  sooner  pleaded,  additional  articles  may 
be  given  in. 

To  establish  connivance  as  a  bar,  it  is  not  sufficient  that  the  man  did  not  act  as  a  wise,  or  prtP' 
dent,  or  attentive  man,  nor  that  he  in  feet  contributed  to  his  wife's  guilt :  he  must  be  shown, 
ifUentumaUy^  to  contribute  thereto:  there  must  be  intentional  permission  or  oonrupt 
feeility. 

Connivance  of  a  passive  and  permissive  kind,  is  to  be  proved  by  a  train  of  conduct  and  circum- 
stances. 

Passive  connivance  is  as  much  a  bar  as  active  conspiracy,  but  there  must  be  an  intention  that 
guilt  should  ensue. 

A  iiBELi  pleading  adultery  in  the  wife,  having  been  admitted  to  proof, 
a  defensive  allegation  was  given  in,  which, — after  reciting  that  part  of 
the  libel  which  alleged  that  the  wife  left  her  husband's  house  without  his 
knowledge,  and  went  off  with  C. — pleaded  1st,  [coolness  and  cruelty  on 
the  husband's  part ;  that  she  late  in  the  evening  and  when  it  was  dark 
quitted  the  house  with  her  husband's  knowledge,  and  with  the  intent  to 
go  to  her  father's ;  that  though  the  husband  saw  her  going,  he  did  not 
prevent,  nor  accompany  her,  nor  send  a  servant  with  her ;  and  that 
since  she  quitted  she  has  been  livinjg  with  her  father.] 

[2d.  That  Moorsom  had  become  less  attentive  since  his  marriage ;  and 
did  not  attend  his  wife  to  parties ;  but  allowed  C.  to  accompany  her.] 

3d.  That  C.  was  gay,  lewd,  and  debauched,  and  his  general  character 
so  notorious,  that  no  married  man  in  his  neighbourh^xl  would  permit 
him  to  visit  or  associate  with  the  females  of  his  family;  that  his  cnarac- 
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ter  was  well  known  to  M.  long  before  and  since  his  marriage,  that  M. 
introduced  him  to  his  wife,  to  whom  he  was  a  perfect  stranger,  that  at 
his  house  he  would  make  excuse  for  absenting  himself  and  leaving  them 
alone  together  for  a  long  period ;  that  finding  them  together  onliis  re- 
turn, he  would  express  no  displeasure ;  that  he  encouraged  him  to  con- 
tinue his  visits,  and  permitted  his  wife  to  accompany  him  to  assemblies, 
and  to  dance  with  him  there,  and  to  go  out  in  his  carrirge  with  him, 
[and  that  she  received  from  him  presents  of  fruit  and  game  directed  to 
her.] 

4th.  That  M.  paid  no  attention  to  the  remonstrances  of  his  friends, 
who  forewarned  him  of  the  probable  consequences  of  this  intimacy;  jthat 
h^  continued  to  connive  at  it ;  that  his  wife's  parents  repeatedly  told 
him,  *'  they  feared  their  daughter's  reputation  would  suffer  in  the  eyes 
of  the  world  from  his  countenancing  the  visits  of  C.  who  was  known  to 
be  a  man  of  gallantry  and  intrigue,  and  of  very  loose  and  abandoned 
character,  and  that  his  neighbours  were  very  much  astonished  thereat, 
and  made  many  remarks  upon  his  suffering  the  same;"  that  he  generally 
replied,  very  much  out  of  temper,  <'  that  he  would  not  affront  his  best 
customer,  by  desiring  him  to  make  his  visits  less  frequent,  or  putting 
any  restraint  upon  the  conduct  of  his  wife  towards  him."  That  not- 
withstanding such  remonstrances  he  still  continued  to  countenance  and 
permit  C.  to  visit  and  keep  company  with  his  wife,  though  M.  seldom 
or  never  returned  the  visits  or  appeared  on  habits  of  intimacy  with  him. 

6th.  That  C.  would  sit  close  with  his  arms  round  the  waist  of  Mrs. 
M.  while  at  the  harpsichord,  and  put  himself  into  amorous  attitudes 
with,  and  kiss  and  toy  with  her,  and  use  other  modes  of  dalliance,  and 
take  very  great  and  unbecoming  liberties  with  her ;  that  M.  though  pre- 
sent, or  at  other  times  surprising  them  in  such  situations,  did  not  remon- 
strate with  C.  or  rebuke  his  wite. 

6th.  [That  from  the  insufficiency  of  her  allowance  for  her  private 
expenses,  she  was  necessarily  and  continually  incurring  bills,  and  under 
the  necessity  of  applying  to  various  persons  for  money  to  discharge 
them,  and]  from  time  to  time  did  accept  of,  and  was  liberally  supplied 
with,  money  and  other  presents  from  C.  which  was  well  known  to,  and 
permitted  by  her  husband.(a) 

Dr.  NichoUf  in  objection. 

The  Court,  in  a  suit  pf  this  nature,  looks  with  jealousy  on  the  pleas  of 
the  wife,  because  it  is  her  interest  to  keep  the  cause  open :  for  alimony 
is  received  by  her  while  the  cause  lasts,  and  she  is  in  no  danger  of  ex- 
pense. Of  the  various  sorts  of  defence,  as  recrimination,  malicious 
desertion,  condonation,  and  the  like,  connivance  is  the  least  favourable, 
because  it  is  a  tacit  acknowledgment  of  guilt,  and  therefore  cannot  be 
set  up  together  with  an  exculpatory  plea.  The  libel  pleads  a  verdict 
with  damages  3500Z. :  this  is  iio  proof  of  the  wifg*s  guilty  but  a  defence 
of  connivance  is  most  commonly  used  in  an  action  against  the  adulterer. 
If  the  fact  be  so,  it  is  not  to  be  supposed  but  it  would  have  been  set  up 
as  a  defence  to  the  action :  I  do  not  argue  that  this  is  a  proof  that  there 
has  not  been  connivance,  or  that  because  it  was  not  set  up  by  the  adul- 
terer, the  wife  is  barred  from  such  a  plea,  but  the  Court  will  be  induced 
to  observe  it  narrowly,  and  not  to  admit  any  thing  not  so  strictly  laid  as 
to  bar  a  sentence.    (The  objections  taken  to  the  1st,  2nd,  and  6th  arti- 

(a)  The  ptrta  of  the  plea  printed  in  braeketi  were  not  admitted. 
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cles  wcnre  to  the  same  efiect  as  appear  in  the  Couit's  sentence.)  C/s 
character  was  its  own  antidote,  and  every  woman  of  virtae,  as  Moorsom 
at  that  time  supposed  his  wife^  would  have  been  put  on  her  guard  by  it. 
His  answer  to  her  mother's  remonstrances  amounted  to  no  more  than 
an  expression  of  confidence  in  his  wife,  or  might  be  made  to  prevent  a 
plan  (of  his  discovery  being  interrupted  by  premature  interference.  Of 
the  facts  pleaded  in  the  fifth  article  there  is  no  specification  of  time  t  tio 
person  is  alleged  to  be  present-^how  are  they  to  be  proved  ?  No  re* 
monstrance  from  her  to  her  husband,  or  to  her  own  friends,  respecting 
his  inattention  is  pleaded.  The  whole  of  the  facts  are  too  slight  to  ope- 
rate as  a  defence.  If  a  husband  is  suspicious  of  his  wife,  t&  conduct 
which  he  follows,  in  order  to  detect  her  guilt,  wears  necessarily  the  ap^ 
pearance  of  connivance. 
Dr.  Battine  and  Dr.  Laurence,  coijtra. 
Per  Curiam. 

This  is  a  defensive  allesation  brought  in  bv  the  wife  id  a  prosecution 
for  her  adultery.  This  defence  comes  in  a  late  period.  The  circum' 
stances,  however,  explain  the  reason ;  but  if  I  admit  it,  I  shall  expect 
diligence  in  the  proof.  A  ne^tive  issue  was  at  first  given  to  the  libel, 
pleading  an  elopement  from  the  residence  of  the  husband,  to  London  and 
different  places,  at  each  of  which  it  laid  facts  of  adultery. 

This  alle^tion  in  part  pleads  connivance ;  and  it  has  been  said,  that 
such  a  plea  is  not  consistent  with  a  denial  of  facts ;  but  I  think  it  possi- 
ble that  a  denial  may  be  given,  and  yet  connivance  be  pleaded  at  the 
same  time.  Undoubtedly,  if  the  wife  admit  in  one  part  of  the  defence  a 
fact,  or  even  a  proximate  act  of  adultery,  it  is  not  open  to  her  to  say  in 
another  part  that  she  is  not  guilty ;  but  it  is  competent  to  her  to  say, 
there  may  have  been  suspicious  appearances,  though  I  deny  criminality, 
and  those  appearances  into  which  1  have  been  betrayed  have  occurred 
by  the  contrivance  of  my  husband,  or  have  been  produced  by  an  insi- 
dious project  on  his  part;  but  I  have  not  completed  his  intention:  as,  in 
a  case  of  recrimination,  the  party  may  deny  ner  own  guilt,  but  at  the 
same  time  say,  that  even  if  she  had  been  guilty,  yet  the  conduct  of  her 
husband  was  a  bar  to  his  prayer. 

It  is  said,  that  a  verdict  having  been  given  with  such  large  damages, 
the  Court  will  regard  the  plea  of  connivance  with  jealousy,  as  this  de- 
fence was  not  set  up  at  common  law,  or  at  least  not  estaUished.  The 
eternal  answer  is,  a  verdict  is  **  res  inter  alios  acta.''(a)  Whatever  de- 
fence the  adulterer  set  up,  or  declined,  is  nothing  to  the  wife.  It  will 
not  conclude  her.  On  what  facts  the  jury  determined,  whether  the  cir- 
cumstances of  connivance  were  brought  forward,  is  out  of  the  view  of 
this  Court.  The  wife's  defence  must  be  independent  of  that,  though 
the  fact  may  a  little  awaken  the  jealousy  of  the  Court :  but  it  will  do 
no  more.  She  avers  the  facts  of  tne  allegation  to  be  true,  and  so  at  pre- 
sent they  must  be  taken  to  be. 

This  allegation  is  of  two  parts — the  one,  pleading  connivance ;  the 

other,  miscellaneous  matter.    This  latter  part  is  open  to  the  objections 

made  by  counsel.    The  first  article  negatives  none  of  the  material  facts 

in  the  libel.     That  she  quitted  him  from  his  coolness,  is  no  justification. 

/  ^.Indifiference,  ill  behaviour,  or  cruelty  is  not  pleadable  in  a  suit  for  adul- 

.■\ )  ■ 

y  (a)  Vide  infra  37»  and  Hoar  v.  Hbar^  infra.  Ako^  upon  thia  aubject,  aee  Elweo  ▼.  £Itoef,  1 
ConBiatorr  ReportA,  289,  in  notia.  (4  Eng.  EecL  Rep.  4XA.)  Lovedm  t.  jLaoedoiH  9  ibid.  51. 
(4  Eng.  EccL  Rep.  461.) 
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lery.  It  will  not  justify  her  criminal  misconduct.  The  only  fitet  n^- 
tived  is,  that  she  quitted  him  without  his  knowled^ :  and  it  is  now 
pleaded  that  she  quitted  him  with  the  intention  of  goin^  to  her  father's* 
and  that  be  did  not  oppose  it  nor  accompany  her.  This  will  not  aftct 
bis  claim  for  relief.  If  he  did  not  attend  her^  it  may  be  incivility  or 
noif  according  tp  his  circumstances.  It  pleads  she  has  since  lived  with 
her  father ;  but  it  does  not  say,  that  she  went  there  directly,  nor  has 
continued  there  ever  since ;  nor  does  it  appear  how  soon  her  intention 
was  diverted ;  on  this  there  is  an  entire  silence.  The  fact  negatived  is 
inunaterial,  and  I  shall  not  put  the  husband  to  the  expense  of  a  contra- 
diction by  plea. 

The  second  article  is  also  immaterial ;  it  pleads  that  he  was  a  more 
attentive  and  polite  lover  than  husband ;  that  he  did  not  attend  her  to 
places  of  amusement.  That  a  tradesman  should  so  attend  his  wife,  is 
qot  perhaps  much  to  be  expected.  The  fact  of  his  allowing  her  to  m 
with  C.  appears  sufficiently  in  another  article.  I  therefore  reject  the 
two  first  articles. 

The  sixth  article  is  also  liable  to  objections.    The  parsimony  ot  the  ^ 
husband  depends  on  his  discretion  and  circumstances,  and  the  Court 
cannot  take  on  itself  to  jud^  in  such  matters.    That  she  accepted  '^ 
money  and  presents  from  C.  is  of  importance,  but  it  may  be  added  to 
the  third  article.    It  would  be  a  striking  circumstance  if  he  knew  she 
was  in  the  habit  of  receiving  money  from  this  man.    As  to  his  allow-  'fi 
ance  to  her  for  pocket-money,  I  cannot  inquire  into  it ;  and  but  little 
advantage  could  be  drawn  from  it,  if  I  knew  it.    It  is  sufficient  that 
with  his  consent  she  was  supplied  with  money  by  C.    I  therefore 
direct  this  fact  to  be  added  to  the  third,  and  reject  the  remainder  of  the 
sixth  article. 

A  plea  of  connivance  must  for  the  most  part,  in  its  own  nature,  be 
circumstantial,  and  consist  of  many  facts,  triffing  perhaps  when  taken 
separately,  but  altogether  making  a  case  calculated  to  afiect  the  judg- 
ment of  the  Court.  That  the  husband  entertains  such  a  design  must  be 
a  matter  of  inference,  for  it  can  hardly  be  supposed  that  a  man,  who 
frames  a  project  of  the  kind  against  the  honour  of  his  wife,  will  avow  it, 
or  betray  his  purpose  by  any  single  broad  unequivocal  act  The  Court 
then  must  admit  a  latitude  in  such  a  defence. 

The  third  article  pleads  very  material  facts.  If  the  husband  is  so 
very  imprudent  as  to  recommend  to  the  society  of  his  wife  a  man  ex- 
cluded by  others,  it  goes  further  than  carelessness,  and  lavs  a  foundation 
for  the  belief  of  the  design  imputed.  If  the  husband  had  such  a  design, 
be  would  n6t  introduce  a  virtuous  man  as  his  accomplice,  but  just  such 
an  one  as  C.  It  has  been  said,  that  C.'s  character  was  the  antidote ;  in 
the  same  way  it  might  be  said,  that  if  he  had  carried  her  to  a  brothel, 
and  told  her  the  character  of  the  house,  it  was  a  sufficient  caution.  He 
should  remember  the  dangers  of  seduction,  and  the  infirmities  of  human 
nature ;  and  it  is  his  duty  to  give  to  his  wife  the  benefit  of  his  prudence 
and  protection :  his  practice  of  leaving  her  alone  with  a  man  of  such  a 
character,  is  not  to  be  explained  upon  the  ground  of  a  virtuous  and  pro- 

r  confidence ;  nor  his  permitting  him  to  conduct  her  to,  or  dance  with 

r  at  assemblies,  without  expressing  displeasure :  this  and  the  other 
behaviour  is  not  justifiable  on  the  part  of  the  husband  ;  it  may  lead  to 
that  interpretation  on  which  the  wife  relies.  The  conclusion  of  this 
iirticle  is  slight, ''  that  she  received  from  him  presents  of  fruit  and  game/* 
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This  stands  on  a  different  ground  from  the  supply  of  money.  Presents 
of  fruit  and  game  are  not  of  the  same  import :  they  pass  as  common  acts 
of  civility. 

The  fourth  is  extremely  stringent.  Her  family  taking  alarm  at  the 
intimacy,  and  his  refusal  to  attend  to  their  remonstrances  on  the  impro- 
priety of  her  conduct,  go  a  great  veay  to  impress  a  suspicion  of  his  cnmi- 
nal  design ;  and  to  show  connivance.  It  is  argued,  that  his  refusal  may 
be  no  more  than  an  expression  of  confidence  in  the  virtue  of  his  wife,  or 
that  he  might  wish  for  an  opportunity  of  discovery.  If  he  had  shown 
alarm  and  said,  I  will  avail  myself  of  your  communications  and  watch 
her  conduct,'' — this  might  be  a  sufficient  answer ;  but  if,  on  the  con- 
trary, he  said — what  is  here  laid — **  that  he  would  not  affront  his  best 
customer  by  laying  a  restriction  on  his  wife's  conduct,"-— this  is  most 
important. 

The  fifth,  it  is  said,  will  be  difficult  of  proof :  but  there  is  undoubtedly 
a  possibility  of  proof :  and  if  it  can  be  shown  that  improper  familiarities 
from  a  very  /lebauched  man  passed  in  his  actual  sight,  without  his  inter- 
ference, it  would  give  reason  to  believe,  that  the  husband  was  not  averse 
to  greater  familiarity :  but  I  shall  defer  delivering  judgment  on  their 
efiect  till  I  see  how  they  turn  out  in  proof 

It  is  not  necessary  to  prove  connivance  to  actual  adultery,  any  more 
than  it  is  necessary  on  the  other  side  to  prove  an  actual  and  specific 
fact  of  adultery.  If  a  system  of  connivance  at  the  improper  familiarity, 
almost  amounting  to  proximate  acts,  be  established,  I  shall  infer  a  cor- 
rupt intention  as  to  the  result,  and  shall  not  call  for  more  direct  proof. 

A  responsive  allegation  on  the  part  of  the  husband,  admitted  without 
opposition,  in  substance  pleaded, — 1st.  That  C.  was  visited  by  all  re- 
spectable people;  was  married  and  had  four  children;  that  he  was 
looked  upon  as  a  man  of  honour ;  was  a  man  of  pleasing  manners  and 
conversation ;  had  parties  at  his  house  which  were  attended  by  ladies  of 
^ood  character,  and  that  other  ladies,  besides  Mrs.  M.  accompanied  him 
IP  his  carriage ;  that  M .  was  very  domestic,  seldom  from  his  wife,  ex- 
cept on  business ;  was  a  tender  and  indulgent  husband,  that  her  brother 
was  a  great  firiend  of  C. ;  and  another  brother,  a  great  friend  of  C.'s 
son ;  that  C.  was  forty,  and  a  good  customer  to  M . ;  that  M.  sometimes 
went  to  the  assemblies  with  his  wife,  and  at  all  other  times  sat  up  till 
her  return;  that  she  always  went  in  a  chair,  and  had  a  servant  to 
attend  her ;  that  C.  presided  at  the  assemblies,  walked  out  and  danced 
with  other  ladies. 

2d.  That  C.  and  Moorsom  were  on  terms  of  §reat  intimacy  and 
friendship,  and  Moorsom  constantly  returned  his  visits. 

On  the  first  Session  of  Easter  Term,  1793,  a  further  defensive  allega- 
tion on  the  part  of  the  wife  was  given,  consisting  of  two  articles ;  and 
pleading,  more  minutely  and  circumstantially,  acts  of  undue  familiarity 
and  improper  assiduity  on  the  part  of  C,  in  the  presence,  or  to  thie 
knowledge  of,  Moorsom :  and  also  that  the  conduct  of  the  three  parties 
was  matter  of  general  notoriety,  observation,  and  conversation. 

The  admission  of  this  allegation  was  opposed. 
.    Per  Curiam. 

In  this  case  the  libel  was  admitted  on  the  3d  Session  of  Trinity  Terro^ 
1791.    No  answer  was  given  till  the  second  Session  of  Michaelmas 
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Term:  on  the  first  Session  of  Easter  Term,  1792,  publication  was 
prayed,  and  to  propound  all  facts :  and  on  the  second  Session  an  allega- 
tion was  asserted  for  the  wife ;  it  was  not  debated  till  the  third  Ses- 
sion of  Trinity  Term,  and  was  admitted  on  the  fourth.  That  allegation 
pleaded  many  circumstances  composing  the  defence  of  the  wife — to  the 
eflect  that  her  conduct  was  occasioned  by  the  corrupt  encouragement 
of  her  husband.  She  did  not  thereby  admit  the  fact  of  adultery,  for  she 
gave  a  negative  issue ;  she  only  asserted  that,  if  the  fact  had  been  true, 
the  husband,  under  such  circumstances,  was  not  entitled  to  a  divorce. 
That  allegation  was  very  minute  and  particular,  and  on  that  ground 
parts  of  it  were  rejected.  The  rejoining  allegation  by  the  husband  was 
not  debated.  A  commission  for  the  examination  of  witnesses  has  been 
returned.  The  cause  stands  "  to  propound  all  facts,"  and  now  another 
allegation  of  the  wife  is  brought  in,  not  responsive  to  the  husband's  alle- 
gation, but  pleading  circumstances,  some  almost  the  same  as  those  in  her 
former  plea,  others  of  the  same  nature.  It  is  the  duty  of  the  Court  to 
compel  parties  to  bring  the  whole  of  their  substantive  case  before  the 
Court  at  once,  where  it  is  possible,  which  is  not  always  the  case ;  for 
the  knowledge  of  facts,  or  tne  proof  by  which  the  facts  are  to  be  sup- 
ported, may  not  always  be  in  the  power  of  the  party,  and  then  addi- 
tional articles  may  be  given  in  ;  but  it  must  clearly  appear  to  the  Court, 
that  they  could  not  have  been  given  in  before:  a  contrary  practice 
would  be  extremely  oppressive,  especially  where  one  party  pays  all  the 
expenses  on  both  sides. 

It  is  said,  that  the  facts  pleaded  generally  in  the  former  plea  are  more 
specifically  and  circumstantially  stated  here.  This  is  of  itself  an  objec- 
tion. If  the  party  is  to  plead  facts,  then  to  split  and  make  them  minute, 
where  will  the  matter  end  ?  When  a  party  states  facts,  he  ought  to  be 
required  to  state  the  circumstances,  and  is  not  to  be  allowed  to  state  them 
separately.  The  wife  had  a  year  to  consider  of  and  prepare  her  defence. 
Tne  facts,  which  almost  every  one  happened  to  herself  and  in  her  own 
presence,  must  have  been  known  to  her ;  and  she  had  abundant  oppor- 
tunities for  making  all  necessary  inquiries  as  to — and,  from  the  nature 
of  the  facts  pleaded,  she  must  have  known — the  means  of  proving  them. 
If,  being  in  possession  of  the  facts,  she  did  not  prepare  her  defence,  the 
husband  is  not  to  bear  the  inconvenience. 

They  pleaded,  in  the  first  allegation,  that  C.  often  went  out  in  the 
chaise  with  Mrs.  Moorsom :  here  they  plead,  that  when  Moorsom  was 
with  them  in  the  chaise  familiarities  passed ;  and  that  Moorsom  used  to 
get  out,  leaving  them  in  the  chaise  alone  together.  Now  of  this  fact  the 
wife  must  have  been  in  p)ossession :  and  as  to  the  excuse,  that  inquiries 
were  not  made  with  success  for  the  evidence  necessary  to  establish  it, 
this,  considering  the  great  stake  at  issue,  was  great  negligence,  from  the 
effect  of  which  the  Court  cannot  relieve  her.  They  might  have  stated 
this  in  the  former  articles.  The  same  observation  applies  to  the  other 
fiuniliarities,  those  at  the  assembly  for  instance :  they  had  before  plead- 
ed that  C.  accoinpanied  her  to,  and  danced  with  her  at,  assemblies ;  and 
now  they  plead  Moorsom's  conduct  after:  that  after  C.  had  danced  with 
her,  they  would  all  three  retire  into  a  private  room,  where  Moorsom  leflt 
them  together.  This  was  not  secret ;  it  might  have  been  proved  by 
many  persons :  the  party  must  have  known  the  fact,  and  that  she  could 
prove  it. 

Some  of  the  circumstances  are  such  as  would  come  out  under  the 
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articles  of  the  former  allegation,  and  in  that  allegation  more  general 
-words  might  have  been  added.  The  objection  to  the  former  was,  that 
it  was  too  particular.  The  second  article  pleads,  that  M oorsom's  con- 
duct was  matter  of  notoriety  in  the  town :  she  must  have  known  of  the 
existence  of  this,  and  of  the  means  of  proof,  at  the  time  of  giving  in  the 
former  allegation;  for  that  a  matter  of  such  universal  publicity  should 
be  a  secret  to  the  party  before  is  incredible.  Then  as  to  the  remon- 
strance from  M oorsom's  mother  to  C.'s  mother  on  this  intimacy,  it  is  not 
pleaded  that  the  husband  was  privy  to  it ;  if  it  could  affect  him,  they 
might  have  pleaded  it  before,  when  they  alleged  that  the  familiarities 
were  observed  by  the  friends,  and  that  remonstrances  were  made  5  but 
the  fact  is  insignificant :  considering  that  the  effect  of  this  allegation  is  to 
increase  the  stringency  of  her  own  facts,  it  would  be  very  improper  to 
admit  it  at  this  late  period,  for  the  party  should  bring  forward  the  whole 
of  her  substantive  defence  at  first,  or  show  that  she  could  not.  The  con- 
trary is  manifestly  the  case  here.  The  party  might  before  have  pleaded 
the  whole  in  general  words.  If  facts  are  now  excluded,  it  arises  by  her 
own  negligence.  On  the  important  considerations  of  the  injury  that  the 
admission  of  this  allegation,  by  increasing  delay  and  expenses,  will  inflict 
on  the  husband's  character  and  fortune,  I  reject  it  in  toto. 

The  case  now  came  on  for  the  final  hearing. 

Dr,  JSItchoU  and  Dr.  Swabey  for  the  husband. 

The  libel  pleads  the  marriage  on  22d  June  1785,  Moorsom  being  then 
twenty-six  years  of  age,  and  Mrs.  Moorsom  seventeen.  On  the  10th 
January  1791,  she  left  her  husband's  house  without  his  knowledge  and 
eloped  with  C. ;  went  to  North  Allerton ;  arrived  there  at  four  in  the 
morning ;  she  desired  the  chambermaid  to  make  only  one  bed  which  was 
prepared  in  a  single-bedded  room ;  she  went  to  bed ;  he  went  up ;  door 
vras  locked ;  parties  slept  together.  Next  day  went  to  Grantham ;  slept 
together:  on  15th  January,  arrived  in  London,  stayed  a  week  there 
passing  for  and  cohabiting  as  man  and  wife.  Verdict,  damages  3500/. 
Ten  witnesses ;  marriage  confessed ;  exhibit  proved. 

Ist  Witaess — a  friend  of  C.  who  borrowed  from  him  clothes  and  a 
trunk — saw  Mrs.  M.  in  chaise ;  came  to  prevail  on  C.  to  leave  her,  and 
return  to  his  wife ;  placed  Mrs.  M.  under  care  of  a  brother-in-law.  2nd, 
Driver  of  chaise  knew  .both  parties ;  drove  them  to  North  Allerton.  3rd, 
The  chambermaid  at  North  Allerton  proves  arrival,  sleeping  together ; 
did  not  know  them ;  told  by  post  boy — not  husband  and  wife.  4th,  The 
chambermaid  at  Grantham  proves  their  sleeping  together ;  positive  as 
to  identity ;  gives  no  reason,  but  explained  by  the  attorney  of  Moorsom, 
who  showed  C.  and  Mrs.  M.  to  the  last  witness,  who  recognized  them. 
Three  others  prove  their  sleeping  together  in  London,  and  her  going  by 
name  of  C. :  these  were  examined  on  the  trial  at  common  law :  no  doubt 
of  identity. 

On  responsive  allegation — fifteen  witnesses  were  examined,  and  on 
the  reioinmg  allegation  five.  1st,  Mrs.  M.'s  mother — That  C.  was  ad- 
dicted to  gallantry ;  believes  M.  must  have  known  it ;  has  twice  seen 
her  daughter  in  C.'s  phaeton ;  daughter  received  a  toothpick-case  and 
knife ;  nothing  clandestine ;  no  evidence  that  he  supplied  her  with  money. 
Witness  often  expressed  her  surprise  that  C.  should  be  so  much  at  tfie 
house;  once  said  "feared  daughter's  character  would  be  injured."  M. 
said,  "  Would  you  have  me  affront  my  best  customer."    It  appears  her 
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objection  to  M.'s  acquaintance  with  C  was  because  the  latter  was  ex- 
pensive and  of  superior  fortune.  Mrs.  M.'s  custom  was  to  spend  Satur- 
day evening  with  her  father  and  mother ;  once  was  late ;  her  excuse, 
that  she  was  detained  by  a  visit  from  C,  and  under  these  circumstances 
the  objection  was  made.  2nd.  Mrs.  M.'s  father  proves  the  long  acquaint- 
ance of  M.  with  C.  3rd.  A  maid-servant  to  M. — C.  often  came;  stayed 
there ;  M.  would  go  out ;  C.  drove  mistress  out  in  phaeton ;  made  her 
presents  of  fruit,  &;c. ;  sat  close  to  her ;  squeezed  and  kissed  her  hand ; 
scraped  her  nails ; '  and  kissed  her  hand  in  presence  of  M.  3rd.  A  man 
servant  to  C. — danced  with  her ;  arm  round  her  waist  at  harpsichord  ; 
M.  sometimes  reading ;  one  evening,  at  parting,  C.  kissed  her  in  presence 
of  deponent  and  M.;  gave  her  meat  off  his  own  plate  with  his  fork  when 
dining  by  waterside.  4th.  Another  maid-servant  to  M. — M.  left  them  to- 

Sther ;  and  went  into  counting-house.  5th.  A  third  maid-servant  to 
. : — ^M.  left  them  together ;  went  out  in  phaeton  together ;  M.'s  child 
sometimes  with  them.  6th.  This  witness,  of  the  age  of  sixty-seven, 
would  not  have  trusted  his  wife  for  an  hour  with  C. ;  M.  might  not  have 
known  his  general  character.  7th  and  8th.  Two  other  witnesses — 
went  together  in  phaeton ;  walked  arm  in  arm.  9th.  A  clergyman — 
from  notoriety  of  C.'s  character  thinks  it  impossible  but  M.  must  have 
known  it.  10th.  Another  witness — was  sent  with  a  present  of  peas. 
11th.  M.'s  father — met  C.  coming  out  two  days  before  elopement;  said 
''too  often  there;  was  an  expensive  man."  12th.  M.'s  nursery-maid — ^ 
C  came  two  or  three  times  a  day  on  business ;  asked  first  for  M. ;  when 
there,  M.  would  retire  into  counting-house  only  on  business ;  walked 
out  together ;  went  together  to  assemblies ;  believes  M.  had  no  bad  opi- 
nion of  C.,or  would  not  have  permitted  this. 

The  ground- work  of  the  charge  on  the  husband  is,  the  notoriously  bad 
character  of  C,  that  no  one  with  a  wife  or  daughter  would  admit  him 
into  their  house :  but,  on  the  rejoining  plea,  five  witnesses  of  respectable 
character  prove  the  facts  as  pleaded,  that  C.  was  held  a  man  of  honour, 
that  there  was  no  report  of  C.  being  forbid  any  house,  and  that  M.  was 
a  tender  and  indulgent  husband  ;  one  witness  says  he  had  no  reason  to 
suppose  that  M.  thought  C.  a  man  of  debauched  character ;  and  all  de- 
pose, that  they  think  M.  was  incapable  of  conniving  at  improper  conduct 
in  his  wife.  The  only  fact,  referred  to,  appears  on  interrogatory,  that 
that  C.  had,  eighteen  years  before,  had  connexion  with  some  woman. 
One  gentleman  deposes,  that  he  would  not  have  hesitated  to  trust  his 
wife  with  C. ;  does  not  believe  M.  had  the  least  suspicion  of  the  elope- 
ment ;  that  when  M.  was  first  told,  he  was  so  much  anected  that  witness 
did  not  expect  he  would  have  lived ;  he  scarcely  ate  or  drank  for  two 
days. 

This  is  the  substance  of  evidence.  Adultery  is  fully  proved.  The 
defence,  containing  serious  accusations  on  the  husband,  is  unfounded* 
Character  of  C.  not  such  as  to  excite  fear  of  any  husband ;  his  bad  re- 

Kute  unknown  to  M. ;  an  old  and  intimate  acquaintance  of  M.  Nothing 
appened  which  should  induce  him  to  interfere  in  his  wife's  acquaint- 
ance with  a  man  whom  he  considered  as  a  most  intimate  friend.  What 
is  connivance  ?  Perhaps,  from  the  expression  in  Sanchez,  "  Vir  qui 
uxorem  prostituit ;"  (Sanchez  de  Matrimonio,  Lib.  10.  Disp.  5,  No.  3,  4.) 
one  might  be  led  to  think  it  necessary  that  the  husband  should  be  active : 
but  we  admit  that  if  he  is  passive  it  is  suflicient ;  he  must  however  be 
conusant  and  guilty.    The  Court  will  consider  likewise  the  habits  and 
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manners  of  life  of  the  parties  and  of  the  place  where  they  live :  there  is 
less  reserve  in  the  country  and  among  people  in  a  middling  situation  than 
in  town»  and  in  the  superior  ranks.  It  must  be  shown  that  he  knew  and 
wilfully  lay  by  and  permitted  the  crime.  The  intention  of  the  husband 
may  be  proved  by  facts :  but  they  must  be  unequivocal  facts ;  there 
must  be  shown  such  familiarities  and  approximations  as  could  leave  no 
doubt,  or  at  least  must  raise  a  suspicion  in  the  husband. 

The  question  is,  whether  such  facts  were  known  to  M.,  as,  consider- 
ing the  relative  situation,  &c.  of  the  parties,  might  and  did  excite  alarm 
in  the  husband.  The  charge  here  depends  on  C.'s  being  a  man  of  so  no- 
torious character  as  to  be  excluded  from  decent  houses ;  all  that  is  sug- 
gested on  the  interrogatories  is  a  connexion  with  some  young  woman^ 
eighteen  years  before,  prior  to  his  marriage ;  no  similar  charge  since* 
The  familiarities  were  of  a  nature  that  would  not  alarm  in  the  country, 
and  in  the  situation  of  these  parties.  There  was  nothing  clandestine ; 
all  was  done  openly  before  the  servants :  they  were  not  surprised  by 
them.  There  is  nothing  in  the  character  of  the  husband  leading  to  this 
suspicion :  he  was  a  domestic,  tender,  and  indulgent  husband.  What 
inducement  could  there  be  to  such  a  man  ?  he  was  almost  distracted  at 
hearing  of  the  elopement. 

Dr.  Battine  and  Dr.  Laurence  contra. 

One  clergyman  had  a  bad  opinion  of  C. ;  had  heard  was  excluded 
from  one  house  in  the  neighbourhood:  deponent  would  not  have  admit- 
ted him  if  he  had  a  wife ;  M.  must  have  known  his  character  from  noto- 
riety. Mrs.  M.'s  father  and  mother — that  C.  always  considered  as 
addicted  to  gallantry ;  M .  must  have  known  it  as  always  residing  in  the 
same  place.  The  witness  of  the  age  of  sixty-seven — that  C.  had  a  gene- 
ral bad  character  as  to  women.  Several  witnesses — that  no  doubt  M. 
must  have  known  C.'s  character.  Another  witness — that  few  ladies 
kept  company  with  him  without  losing  their  character.  Two  servants 
— C.  visited  often  in  same  day ;  M.  retired  and  played  on  a  flute :  that 
M.  finding  staid  several  hours,  showed  no  displeasure.  One  witness 
says,  they  walked  together  hand  in  hand ;  M .  present.  Presents  are 
proved,  and  remonstrances  are  pleaded.    Many  parts  of  rejoining  alle- 

Sation  not  proved.    M.  was  told  of  the  elopement  at  an  early  hour,  yet 
id  not  pursue.    On  the  whole,  M.,  when  he  introduced  C.  to  his  wife, 
knew  his  general   character,  admitted  his  frequent  visits;  familiari- 
ties and  indecencies  passed  in  his  presence ;  he  allowed  her  to  receive 
E resents  from  him ;  her  conduct  excited  attention  and  remonstrances ; 
e  refused  to  interfere.     Husband  has  no  right  to  sentence. 
The  Court  took  time  to  deliberate. 
Judgment. 

Sir  William  Scott  (Lord  Stowell). 

This  suit  is  brought  by  Richard  Moorsom  against  his  wife  for  a  sepa- 
ration by  reason  other  adultery.  The  marriage  is  confessed  and  proved. 
The  adultery  is  proved  and  almost  confessed.  A  negative  issue  has 
been  given,  but  the  allegation,  on  behalf  of  the  wife,  is  not  an  assertion 
of  innocence :  it  rests  her  defence  on  that  which  indirectly  admits  the 
truth  of  the  husband's  plea, — the  defensive  allegation  charging  conniv- 
ance on  the  part  of  the  husband. 

It  is  not  necessary  to  state  the  evidence  of  the  adultery  further  than 
that  C,  the  party  charged  to  have  eloped  in  1791  with  Mrs.  Moorsom, 
is  proved  to  nave  so  done.    The  chaise-driver,  who  knows  both  C.  and 
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Mrs.  Moorsom,  says  the  same.  The  chambermaid  at  the  inn  proves 
that  the  persons  brought  by  him  slept  together  in  the  same  room :  she 
did  not  know  them,  but  is  told  by  the  post-boy  that  they  were  not  hus- 
band and  wife.  The  chambermaid  at  another  inn  proves  that  they  slept 
toother :  she  is  positive  as  to  their  identity :  and  it  appears,  from  the 
evidence  of  the  attorney,  that  this  witness  has  since  seen  both  C.  and 
this  lady,  and  recognized  them.  Three  other  witnesses  also  speak  to 
these  parties  sleeping  together  and  going  by  the  name  of  C.  There  is 
also  a  verdict  giving  3500/.  damages.  On  this  evidence  there  is  no  doubt 
of  the  guilt  nor  of  me  identity. 

The  defence  which,  in  law  and  reason,  is  as  available  to  the  party  as 
the  fullest  contradiction  of  fact  is — that  the  husband  himself  was  the  au- 
thor and  accomplice  of  the  crime ;  that  he  has  practised  a  train  of  con- 
duct which  led  to  her  guilt,  and  which  he  foresaw  and  intended  should 
lead  to  it;  that  he  is  therefore  not  the  object  of  relief  which  the  law 
gives  to  the  innocent  only.  The  conduct  then  upon  which  the  wife 
relies  for  her  defence  is  of  a  passive  and  permissive  kind,  to  be  proved 
therefore  by  circumstances.  Active  conspiracy  appears  in  overt  acts, 
but  unless  there  are  declarations  to  establish  it,  connivance  must  in 
general  depend  on  circumstances,  and  is  to  be  gathered  from  a  train  of 
conduct  which  the  Court  is  to  interpret  as  well  as  it  can. 

The  first  general  and  simple  rule  is,  if  a  man  sees  what  a  reasonable  /  % 
man  could  not  see  without  alarm;  if  he  sees  what  a  reasonable  man/^^ 
could  not  permit,  he  must  be  supposed  to  see  and  mean  the  conse- 
quences ;  but  this  is  not  to  be  too  rigorously  applied  without  making 
allowance  for  defective  capacity:  dulness  of  perception,  or  the  like, 
which  exclude  intention,  is  not  connivance ;  there  must  be  intention. 
The  presumption  of  law  is  against  connivance ;  and  if  the  facts  can  be 
accounted  for  without  supposition  of  intention,  the  Court  will  incline  to 
that  construction.    Undoubtedly  there  have  been  some  persons  who 
have  conspired  against  the  virtue  of  their  wives  to  gain  a  separation, 
and  (experience  has  proved)  have  even  connived  without  such  an  object : 
but  either  of  them  is  contrary  to  the  usual  conduct  and  disposition  of 
mankind ;  and  the  Court  is  to  presume  according  to  general  rules  of 
conduct.    However,  though  to  bar  the  husband  there  must  be  intention 
on  his  part,  I  have  no  difficulty  in  saying  that  mere  passive  connivance 
is  as  much  a  bar  as  active  conspiracy;  he  would  be  particeps  criminis. 

The  expression  of  the  books,  of  a  man  prostituting  his  wife,  is  too 
strong,  but  the  rule  is,  ^^  volenti  non  fit  injuria ;"  that  is  the  true  prin- 
ciple :  active  or  passive,  the  husband  is  not  the  object  of  legal  relief 

The  verdict  giving  such  large  damages,  it  is  forcibly  contended,rebuts  /  J^ 
the  argument  of  connivance;  for  it  shows,  either  that  no  such  defence  lb' 
was  attempted,  or  that  it  was  not  proved.  It  has  been  often  observed, 
that  a  verdict  to  the  disadvantage  of  the  husband  is  strong,  because  he 
is  a  party  to  both  proceedings,  and  therefore  such  a  verdict  will  operate 
in  other  courts :  but  a  verdict  against  the  adulterer  is  slight  evidence 
against  the  wife,  who  is  no  party  to  the  action,  and  who  has  no  control 
in  the  conduct  of  it.  At  the  time  of  the  trial  she  is  often  at  variance 
with  the  adulterer :  he  may  have  good  reasons  not  to  set  up  a  defence 
which  she  miw  sustain.  The  defence  of  connivance  is  hazardous  where 
the  action  is  for  damages,  for  it  is  to  be  proved  by  circumstances,  and  if 
it  should  fail,  it  will  inflame  the  damages.  Here  part  of  the  wife's  de- 
fence is,  that  C.  is  a  man  of  debauched  life ;  but  he  could  not  set  up  the 
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turpitude  of  his  own  character.  Possibly,  or  probably,  he  was  not  in 
possession  of  a  material  part  of  the  evidence,  which  has  been  much  relied 
on — a  conversation  between  the  mother  of  Mrs.  M oorsom  and  the  hus- 
band. It  was  natural  that  she  would  step  forward  to  the  aid  of  her 
daughter's  character,  which  she  would  not  do  to  protect  C.  from  high 
damages.  On  all  these  considerations,  I  am  satisfied  that  it  was  impos- 
sible this  defence  could  be  submitted  to  the  King's  Bench ;  it  was  im- 
Kssible  that  such  damages  could  have  been  given  on  the  evidence  now 
fore  this  Court.  I  shall  not  suffer  my  mind  to  be  influenced  by  the 
damages. 

The  marriage  of  these  parties  was  in  1785.  As  far  as  appears,  there 
was  no  disparity  of  condition  or  age,  no  seeds  of  dissatisfaction;  they 
had  one  child,  and  lived,  as  far  as  appears,  on  terms  of  general  amity. 
The  contrary  is  not  pleaded.  An  interrogatory  has  been  put, — whether 
he  was  an  affectionate  husband  ;  but  the  witnesses  are  such  as  do  not 
know  much  of  the  parties.  This  interro^tory  is  not  put  to  the  witnesses 
upon  the  second  allegation,  who  might  know.  Mercer  says,  that  as  far 
as  he  saw,  Moorsom  was  an  affectionate  husband.  He  pleads  that  he 
was  affectionate,  and  the  witnesses  support  it  as  far  as  they  speak.  I 
may  therefore  set  off  with  this — that  there  was  nothing  in  the  general 
state  of  Moorsom's  affections  towards  his  wife,  that  would  lay  a  ground 
of  suspicion  that  his  conduct  was  such  as  to  tempt  her  to  part  with  her 
honour,  or  that  he  would  consent  to  her  pollution  with  a  view  of  getting 
rid  of  her. 

The  defensive  allegation  pleads  that  C.  is  notoriously  a  man  of  very 
debauched  life,  and  of  such  a  character,  that  no  man  of  credit  would 
suffer  him  to  visit  the  females  of  his  family ;  that  his  character,  both  be- 
fore and  afler  his  marriage,  was  known  to  Moorsom ;  and  that  he  first 
introduced  him  to  his  wile.  As  to  the  private  morals  of  C,  I  have  no 
curiosity  nor  right  to  inquire ;  but  I  have  a  right  to  inquire  into  his 
character,  because  it  involves  the  intentions  of  others ;  and  I  am  com- 
pelled to  say,  that  before  this  he  did  labour  under  the  ill  opinion  of  many 
of  his  neighbours,  as  a  man  of  unrestrained  life.  I  do  not  advert  to  the 
blind  account  of  a  fact  which  happened  before  his  marriage,  and  so  long 
ago,  that  even  if  it  were  better  proved,  the  man  might  be  considered  as 
emendatus  moribus ;  but  I  advert  to  the  depositions  given  by  many  wit- 
nesses as  to  his  conduct  and  reputation  at  a  late  period.  It  is  by  no 
means  true,  that  the  witnesses  do  not  speak  to  conduct  after  marriage. 
One  in  particular  says,  C.  was  reported  to  have  been  connected  with  a 
variety  of  women  since  his  marriage :  others  confirm  this  account,  and 
the  contrary  is  not  pleaded :  the  responsive  allegation  only  pleading  that 
he  was  a  man  of  pleasing  manners,  but  these  are  frequently  associated 
with  very  free  morals.  1  may  therefore  consider  it  as  a  fact  proved, 
that  C.  was  regarded  in  his  own  neighbourhood  as  a  man  of  free  con- 
duct; but  that  he  was  so  notoriously  profligate  as  to  be  shunned  by  all 
decent  people,  and  to  be  the  terror  of  fathers  and  husbands,  is  not  only 
not  proved,  but  is  contradicted.  Some  speak  to  reports  which  others 
never  heard :  some  say  that  they  would  not  admit  him  into  their  houses ; 
others,  as  respectable,  speak  to  the  contrary ;  and  that  some  persons  in 
the  neighbourhood  cultivated  his  acquaintance,  and  lived  on  the  same 
social  terms  of  intimacy  with  him  as  Moorsom  did.  He  was  certainly, 
therefore,  not  a  person  of  that  marked  character,  that  a  husband  could 
not  introduce  him  to  his  wife  without  putting  her  virtue  to  the  proof. 
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More  cautious  persons  might  exclude  him,  but  the  general  reception  of 
him  in  many  families,  acquits  any  one  individual  of  a  criminal  design  in 
admitting  him  to  their  domestic  circle.  No  doubt  his  character  was  iJ 
known  to  Moorsom.  In  a  capital  a  man  may  hide  such  a  character,^  *  ' 
but  in  a  provincial  town  that  is  next  to  impossible.  Here  both  were 
brought  up  in  the  same  town  and  street.  C.  was  a  magistrate,  a  mar- 
ried man ;  Moorsom  must  have  known  the  general  opinion,  that  C.  was 
a  man  of  free  character ;  but  that  his  conduct  was  so  flagitious  as  for 
him  not  to  be  received,  he  did  not  see,  for  it  was  not  the  fact ;  he  saw 
he  was  well  received.  Then  I  cannot  impute  an  ill  design  to  him,  in 
admitting  him  into  his  house.  C.'s  first  introduction  to  Moorsom's 
house  happened  thus : — Moorsom  had  dined  in  company  with  C,  and 
brought  him  to  tea.  This  shows  no  evil  design  in  the  original  introduc- 
tion. Is  there  any  thing  in  the  history  which  follows,  inferring  that 
such  a  design  was  taken  up  afterwards  ?  I  must  alwa^^s  carry  with  me 
that  Moorsom  started  witnout  suspicion,  for  he  was  without  ill  design : 
if  he  had  originally  entertained  a  suspicion,  there  must  have  been  an  ill 
design  :  and  whether  his  suspicion  was  afterwards  excited  is  a  material 
inquiry.  A  violent  intimacy  was  struck  up  which  lasted  two  years  and 
more;  great  attentions  and  assiduity  marked  by  particular  circum- 
stances of  gallantry,  as  appears,  passing  from  C.  to  Mrs.  Moorsom.  C. 
was  in  the  habit  oi  buying  his  timber  of  Moorsom.  I  cannot  help  think- 
ing that  Moorsom  had  reason  enough  to  consider  that  the  intimacy  and 
constant  visits  were  not  all  on  account  of  the  timber,  nor  all  on  account 
of  himself.  They  were  very  different  men  in  their  characters  and  tem- 
pers. Moorsom  was  reserved  and  attentive  to  business ;  C.  was  gay 
and  a  lively  companion;  he  was  not  likely  to  be  attracted  by  Moorsom's 
society — and  judging  from  the  frequency  and  length  of  his  visits,  he 
must  have  spent  such  time  with  Mrs.  Moorsom,  and  paid  such  atten- 
tions to  her,  that  I  cannot  admire  the  quickness  of  Moorsom's  appre- 
hension. 

It  was  said  that  Moorsom  had  confidence  in  his  friend.  I  do  not 
mean  to  say  that  a  man  is  to  disturb  the  common  intercourse  of  social 
life  by  jealousy ;  but  manly  confidence  is  consistent  with  caution,  and 
does  not  exclude  the  use  of  reasonable  discretion :  the  wife  was  free 
enouffh  in  her  manners  generally,  the  man  was  gay :  the  appearance  of 
the  thing  was  ungraceful,  and  the  intercourse  was  likely  to  produce  one 
great  harm — the  discredit  of  his  wife's  reputation.  It  has  been  said, 
that  it  was  strange  he  should  be  alarmed  when  no  one  else  was  alarmed : 
but  the  contrary  is  proved :  her  mother  was  alarmed,  other  persons 
were  alarmed.  A  lady,  one  of  his  own  witnesses,  heard  it  spoken  of  ^n 
diflferent  companies  with  surprise.  It  is  proved  out  of  C.'s  own  mouth : 
for  he  told  his  friend, — he  supposed  he  had  heard  the  reports  about  him 
and  Mrs.  Moorsom.  It  was  said,  that  the  husband  was  the  last  to  hear  ;'^^ 
and  so  he  is  in  ordinary  cases ;  because  in  ordinary  cases,  he  is  the  last 
who  sees;  for  caution  is  observed  before  him ;  but  here  all  passed  before 
him ;  he  had  the  same  data  and  materials  for  judgment  as  others.  Then 
be  did  not  see  what  others  saw,  or,  if  he  did,  he  approved  and  tolerated ; 
and  was  content  that  the  effects  should  follow.  That  he  did  see,  appears 
not  onl^  from  a  variety  of  facts  in  his  presence ;  and  in  his  responsive 
allegation,  there  is  a  contradiction  to  two  of  the  articles,  but  none  to  the 
third,  stating  acts  of  amorous  dalliance  passing  in  his  presence. 

I  decline  entering  into  a  particular  discussion  of  the  acts  of  freedom^ 


40  MooRsoM  V.  MooRSOM,  E.  T.  1793. 

chiefly  because  the  efiect  produced  on  my  judgment  is  not  produced  by 
them  as  detached  facts,  but  as  being  in  connection.  When  detached, 
some  are  improprieties  or  indelicacies  ;  others  not  much  so ;  others  not 
at  all.  Put  the  question  on  each  distinct  fact,  and  it  may  not  amount  to 
much ;  but  that  is  not  the  way  of  considering  the  case.  I  take  the 
whole  together ;  I  consider  them  as  a  train  of  assiduities  and  marked 
attention,  as  conduct  distinguishing  the  gallantries  of  one  man  to  one 
woman ;  as  making  a  system  of  behaviour  from  him  to  this  one  woman 
which  differs  from  his  conduct  to  others.  Other  facts  are  to  be  connected 
with  these,  which,  if  put  in  a  detached  way,  do  not  consist  with  perfect 
propriety,  as  a  habit  of  squeezing  her  hands,  kissing  them,  and  holding 
them  in  his  before  her  husband, — not  walking  out  arm  in  arm  only,  but 
her  hand  in  his,  and  sitting  with  his  arm  round  her  waist.  It  is  not  too 
much  to  say  that  a  husband,  who  sees  this,  is  sufficiently  indulgent  of 
f  the  person  of  his  wife  to  another.  It  was  said  that  manners  are  dif- 
f  '  ferent  in  the  country ;  there  persons  are  not  so  particular ;  but  these 
parties  are  not  in  the  lower  rank  of  life,  they  are  not  villagers  who  can 
set  up  the  simplicity  of  rustic  manners.  The  manners  of  the  town,  in 
whicn  these  parties  resided,  seem  to  correspond  with  those  of  any  other 
town.  The  opinion  of  the  place  appears  from  the  evidence  of  a  respecta- 
ble gentleman,  who  had  considerable  confidence  in  C. ;  but  who,  on  an 
interrogatory  put  to  him — whether,  if  he  had  seen  certain  specified 
liberties,  he  would  have  suffered  them ;  answers,  if  he  had  seen  such, 
and  such  are  proved  to  have  been  taken  with  Mrs.  Moorsom  before  her 
husband,  he  would  not  have  permitted  them.  I  presume  that  the 
same  would  have  been  the  answer  of  every  other  person  of  character  in 
the  place. 

Another  class  of  facts  is — Moorsom's  freguent  retirement,  leaving  his 
wife  in  the  sole  company  of  this  man,  and  giving  them  an  opportunity  of 
private  conversation.  It  has  been  said,  is  there  any  harm  m  this  7  but 
It  is  to  be  taken  in  connection  with  the  other  facts.  The  fact,  which 
alarms  me  most,  is  the  conversation  between  Moorsom  and  his  mother- 
in-law;  for  though  if  it  were  once  established  that  there  was  blind, 
unsuspecting,  confidence  in  Moorsom,  and  not  corrupt  facility,  the  law 
would  not  refuse  him  relief;  yet  it  is  strange  confidence  to  hold  out 
against  admonitions  coming  from  so  grave  a  quarter ;  moreover  he  re- 
turned an  answer,  very  improper,  and,  as  near  as  can  be,  showing  an 
extreme  indifference  to  the  consequences.  It  is  pleaded  that  the  mother 
remonstrated  frequently ;  and  I  think  it  is  so  proved :  but  the  counsel  say 
it  was  merely  a  remark  of  surprise  from  the  mother  at  C.'s  associating 
on  such  familiar  terms  with  persons  of  inferior  fortune  and  station,  not  a 
remonstrance  with  her  daughter  on  the  too  great  intimacy  she  kept  up 
with  him ;  but  it  appears,  that  the  remark  was  made  in  consequence  of  his 
paying  much  attention  to  her  daughter.  The  terms  used  are  not  men- 
tioned :  they  must,  however,  have  borne  relation  to  the  too  great  atten- 
tion. The  mother,  she  once  used  this  expression,  "  If  no  other  harm 
happened,  her  daughter's  reputation  would  suffer:"  and  Moorsom's 
answer  was,  "  his  best  customer  must  not  be  affronted." 

It  is  said,  why  were  these  remonstrances  not  followed  up?  How 
could  they?  I  must  confess  Moorsom's  answer  gave  no  great  encourage- 
ment to  a  repetition  of  them.  Every  thing  substantial  was  said.  No 
special  pleader  could  have  drawn  up  a  fitter  remonstrance,  which  com- 
ing from  the  mother  of  his  wife,  could  not  fail  to  awaken  the  sensibility 
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of  any  husband.  It  does  lay  open  his  conduct  to  this  interpretation — )C><< 
that  he  put  the  timber  in  one  scale  and  his  wife  in  another,  and  was 
willing  that  the  timber  should  preponderate.  But  the  most  favourable 
interpretation  is,  ^*  I  have  such  confidence  in  my  wife  and  in  my  friend, 
that  I  fear  no  real  mischief,  and  for  the  mere  opinion  of  the  world  I  will 
not  lose  my  best  customer."  In  this  interpretation  of  the  reply,  I  do 
not  commend  either  the  discretion  or  delicacy  of  it;  it  at  best  shows 
that  he  was  not  attentive,  to  the  character  of  his  wife,  but  it  does  not  go 
the  length  of  showing  that  there  was  intentional  permission  or  corrupt 
facility. 

It  is  said,  the  elopement  is  in  favour  of  Moorsom;  since,  if  the 
parties  could  gratify  their  passion  at  home,  there  would  be  no  neces- 
sity for  their  elopement.  But  the  answer  is,  if  the  parties  had  formed 
a  criminal  attachment  they  would  be  uneasy ;  the  one,  at  living  with 
her  husband,  the  other,  with  his  wife :  ^hey  would  elope  to  emanci- 
pate themselves  from  this  restraint,,  and  not  to  indulge  a  criminal  pas- 
sion hitherto  ungratified  ;  and  I  say  this  the  rather,  because  it  is  proved 
to  me  that  opportunities  of  criminal  gratification  were  not  wanting: 
this  is  not  to  be  controverted.  I  cannot  therefore  admit  the  conclusion, 
that  no  criminal  intercourse  had  taken  place  before  the  elopement.  Ano- 
ther circumstance  is,  Moorsom's  extreme  grief  and  concern  at  his  wife's 
elopement,  which  could  not  be  affected,  and  is  proved  to  have  been 
vehement :  he  was  much  shocked  at  her  infidelity.  But  it  does  not  appear 
to  me  that  this  inference  follows.  The  sort  of  criminality  which  would 
attach  on  Moorsom,  if  the  evidence  be  taken  unfavourably,  is  not  that  he 
had  a  design  to  get  rid  of  his  wife,  but  that  he  was  willing  tq  make 
advantage  of  C.  as  a  lucrative  customer,  and  to  purchase  this  at  any 
rate ;  he  did  not  wish  for  a  separation  as  long  as  he  tiad  his  wife  and  cus- 
tomer ;  and  therefore  though  he  was  easy  whilst  this  intercourse  contin-  j 
ued,  yet  the  elopement  made  him  feel  different :  the  sweets  of  the  connex-^^^^, 
ion  were  gone,  and  nothing  but  the  disgrace  remained.  These  feelings /i^  • 
would  be  aggravated  by  the  reflection  that  his  own  conduct  had  contri- 
buted to  this  result :  and  the  opinion  that  the  world  would  form  upon  it 
might  shock  him :  the  expression  of  the  witness,  who  states  the  extreme 
concern,  is, "  that  Moorsom  was  very  much  surprised  at  the  elopement,*' 
which,  in  the  point  of  view  that  I  have  taken,  is  consistent  with  a  know- 
ledge of  their  previous  guilt.  On  the  other  hand  I  must  not  omit  the  pre- 
sumptions in  favour  of  Moorsom  :  the  familiarities  were  not  clandestine : 
the  freedoms  were  not  taken  by  stealth ;  they  were  the  conduct  of  a  man 
of  bold  and  familiar  manners,  whose  actions  would  not  bear  the  same 
interpretation  as  those  of  other  men.  Another  presumption  in  his  favour 
is,  that  the  connivance  of  Moorsom  was  too  much  public  and  unguarded 
to  be  insidious ;  for  nothing  was  more  likely  to  provoke  the  defence  which 
has  been  set  up. 

These  are  the  facts  and  presumptions  upon  which  the  Court  is  called 
to  decide.  I  have  considered  them  more  at  large,  because  I  must  confess 
I  have,  at  different  times,  felt  some  fluctuation  of  opinion.  On  the  one 
side,  here  is  an  unhappy  woman  who  has  not  met  with  that  care  and 
protection  from  her  husband  which  she  had  a  right  to  expect.  On  the 
other  hand,  there  were  facts  that  passed  in  his  presence  which  ought  to 
have  alarmed  a  reasonable  man :  and  Moorsom  is  not  proved  to  have 
been  deficient  in  that  degree  of  capacity*  But  considering,  as  I  am  will- 
ing to  consider,  his  conduct  as  the  result  of  unsuspecting  confidence,  yet       i 
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be  shuts  his  eyes  after  they  were  op^ed  by  other  persons^ — after  the 
remoDstrance  of  his  mother-in-law,  with  an  answer  which  must  ever 
recur  to  my  mindy — **  I  must  not  afiront  my  best  customer." 

In  pronouncing  for  a  separation,  I  feel  that  I  shall  tolerate  a  negligent 
/  inattention  to  marital  duty ;  and  that  I  shall  pronounce  a  decree  which 
'  7  •  will  not  lead  to  the  peace  and  honour  of  families,  nor  to  the  purity  of 
private  life, — to  which  this  Court  always  attends.  On  the  other  side, 
there  are  facts  of  adultery  which  are  grossly  and  palpably  proved,  com- 
bated by  presumptions  which  the  Court  is  to  found  by  inference,  on 
Particular  facts,  and  which,  very  possibly,  the  Court,  not  knowing  the 
usband's  feelings,  may  misinterpret  to  his  disadvantage;  and, 
attributing  to  intention  what  is  merely  the  result  of  dulness  of  appre- 
hension, injure  him  by  a  refusal  of  relief.  But  the  Court  must  decide. 
If  the  question  were,  whether  Moorsom  acted  as  a  prudent,  a  wise,  or 
an  attentive  man,  the  result  would  be  unfavourable :  it  it  were  a  question, 
whether,  in  fact,  he  contributed  to  the  disgrace  of  his  family,  the  answer 
would  again  be  unfavourable ;  but  the  question  is,  whether  he  contri- 
buted with  a  corrupt  intention  ;  and,  on  a  consideration  of  the  evidence, 
I  do  not  think  myself  judicially  warranted  to  pronounce  that  he  did  so; 
I  am  bound  to  pronounce  judicially,  and  I  accordingly  do  pronounce 
that  he  is  entitled  to  his  separation. 
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The  hufband  having  prored  the  wife's  adulterous  connexion  with  one  individual,  five  years  alKer 
separatbn,  of  which  connexion  two  children  were  bom,  the  Court  held,  that  the  husband*8 
kxiowlodge  of,  and  consent  to,  ffross  indelicacies,  or  even  adultery,  with  three  other  persons 
during  (^habitation,  would  not  bar  him. 

Tms  was  a  suit  for  separation  by  reason  of  the  adultery  of  the  wife 
with  one  individual,  during  the  years  1789,  1790,  and  1791.  On  the 
part  of  the  wife,  an  allegation,  pleading  connivance,  was  to  this  effect : — 
that  A.,  a  person  of  high  rank  introduced  himself  to  the  wife ;  that  the 
husband  was  pleased,  knew  she  accepted  presents  from  A.,  removed  to 
lodffings  near  the  residence  of  A.,  who  visited  her  every  day :  that  the 
husband  left  the  room,  often  the  house ;  that  A.  visited  her  in  her  bed- 
chamber when  she  was  without  her  stays ;  that  in  January  1784,  the 
husband  and  wife  being  in  bed  together  at  two  in  the  morning,  A.  came 
to  the  door,  told  the  husband  there  was  a  great  debate  in  the  House  of 
Commons,  wished  him  to  learn  the  event— he  went  leaving  A.  in  the 
bedchamber  with  his  wife ;  that  A.  went  away  without  waiting  to  hear 
the  result  of  the  debate :  that  her  brother  remonstrated,  ordered  her  to 
return  the  presents :  that  the  husband  reluctantly  consented.  At  Spa 
an6ther  person,  B.,  was  attentive;  went  into  her  bed-chamber;  the 
husband  saw  and  was  pleased ;  B.  took  lodgings  near  them  and  was 
often  in  her  bedchamber.  At  Brussels  they  lived  in  the  same  house 
with  C. ;  that  the  husband  used  frequently  to  go  to  bed,  leaving  his 
wife  and  C.  together.  An  action  was  brought  against  the*  party  with 
whom  she  was  charged  in  the  libel,  and  a  verdict  for  the  defendant  was 
given  with  costs,  (a) 

(a)  Hodges  v.  Windham,  Peake,  N.  P.  39.    Lord  Kenyon,  in  summing  up, said,  that"  the 
husband  havingf  suffered  such  connexion  with  other  men,  was  equally  a  bar  to  the  action,  as  if 
he  had  pennitted  the  present  defendant  to  be  connected  with  her.** 
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The  cause  was  argued  by 

Sir  William  Scott  and  Dr.  Swabey  for  the  husband. 

DrNichoUand  Dr.  Laurence  contrs,. 

Judgment. 

Sir  William  Wynne. 

The  evidence  is  such  that  the  counsel  for  the  wife  have  not  aimed  at 
a  denial  of  her  guilt ;  but,  as  a  defence,  recrimination  and  connivance 
are  set  up.  The  first  is  not  proved ;  the  second  defence  is  singular,— - 
the  wife  does  not  allege  that  she  had  been  guilty,  but  that  there  had 
been  during  their  cohabitation  previ5us  to  1785,  when  a  separation 
took  place,  a  freer  correspondence  than  there  should  have  been,  between 
her  and  other  persons,  with  which  her  husband  was  acquainted,  whence 
it  is  to  be  inferred  that  she  committed  adultery  with  them ;  but  this 
adultery  is  not  pleaded  by  her,  nor  by  the  husoand.  I  take  the  law 
to  be,  as  laid  down  in  the  books,  that  if  it  appears  that  the  wife  com- 
mitted adultery,  that  the  husband  connived  at  her  adultery,  that  he 
knew  that  she  was  living  in  that  improper  manner,  that  he  was  aware 
of  what  was  going  on,  such  conduct  deprives  him  of  a  right  of  applying 
to  the  Court  and  obtaining  a  remedy  for  the  injury  done  him — if  it  can 
be  considered  as  an  injury.  But  when  I  say  that  this  is  the  law,  I 
admit,  at  the  same  time,  that  I  do  not  remember  any  one  instance, 
nor  am  I  acquainted  with  the  circumstances  of  any  case,  in  which  a 
sentence  has  been  refused  on  this  ground,  (a)  except  in  the  case  of 
Gibber  ▼.  Gibber,  where  it  was  said,  that  connivance  was  clearly  X^. 
proved.  (6) 

It  is  strange  that  there  should  be  no  precedents,  for  I  should  have 
expected  that  such  a  defence  must  frequently  have  been  set  up.  But, 
however,  I  do  notdouBt  the  law  to  be  so,  provided  that,  on  a  suit  brought 
by  the  husband,  the  wife  could  show  that  the  fact  complained  of  was 
done  with  his  connivance.    In  such  a  case,  the  Court  would  not  pro- 

(a)  The  cases  of  Timmings  o.  Timminfs,  p.  76;  LoveriDg  v.  Lovermg,  p.  85,  had,  how.  2^ 
ever,  been  recently  decided  in  the  Coosistory  Court.  ^  ry  w^ 

(6)  The  Editor  has  considerable  doubts  whether  sentence  was  ever  given  in  Gibber  v.  Gibber :  'j/ 
he  can  discover  no  trace  of  a  judgment  in  any  note  to  which  lie  has  access,  and  all  that  he  can 
find  in  the  Assignation  Book  of  the  Gonaistory,  respecting  the  proceedings  of  that  case,  is  as 
ibllows.  Gibber  v.  Gibber  wfts  a  suit  for  restitut'ion  of  conjugal  rights,  brought  by  the  wife. 
The  citation  was  returned  on  the  first  Session  of  Michaelmas  Term,  1738.  A  libel  was  admit- 
ted and  the  marriage  confessed.  An  allegation  of  Faculties  was  given  in ;  alimony  allotted; 
costs  were  twice  taxed,  and  twice  excommunication  was  pronounced,  and  a  significavit  issued 
against  the  husband.  An  aUegation  on  the  part  of  the  husband  was  asserted  but  not  brought  in ; 
publication  passed  of  the  evidence ;  the  cause  was  concluded ;  and  on  the  by-day  after  Michael- 
mas Term,  1739,  the  Proctor  for  the  wile  porrected,  in  pcenom,  a  sentence,  and  prayed  the  hus- 
band  to  be  condemned  to  alimony  and  costs ;  when  the  Judge,  having  heard  Counsel  in  support 
of  the  prayer,  took  time  to  deliberate.  On  the  by-day  aflcr  Trinity  Term,  1740,  the  sentence 
was  again  porrected,  and  the  prayer  repeated.  This  assignation  was  continued  at  different 
intervals  till  the  second  Session  of  Michaelmas  Term,  1742,  when  the  cause  stood  to  be  sen- 
tenced, as  before.  The  assignation  was  then  further  continued  till  the  third  Session  of  the  neact 
Term ;  but  there  is  no  further  trace  of  the  cause. 

For  the  circumstances  at  Common  Law  of  this  case,  sec  Gibber  v.  Sk>per,  1  Selwyn,  N.  P. 
p»  10.  (n.  4.) 

The  action  was  tried  before  Lee,  G.  J.  Middlesex  Sittings  afler  Michaelmas  Term,  1738. 
The  Plaintiff  and  Defendant  lived  in  the  same  house :  their  bedrooms  communicated.  Mrs. 
Gibber  used  to  undress  in  her  husband*s  room,  and  retire  to  Sloper's  room,  with  a  pillow  taken 
from  the  bed  of  her  husband,  who  shut  the  door  afler  her,  and  wished  her  good  night  He 
sometimes  called  Sloper  and  Mrs.  Gibber  up  to  breakfiuft— Verdict  for  Plaintiff— damages  102. 


or 
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nounce  a  sentence ;  but  that  the  ivife  having  committed  adultery  nvith 
one  or  two  persons,  on  account  of  which  the  husband  quits  her  society 
and  lives  apart  from  her  for  many  years,  during  which  she  without  his 
knowledge  contracts  an  acquaintance,  and  commences  an  adulterous 
intercourse  with  another  person  and  cohabits  and  has  children  by  that 
person,  the  husband  because  he  once  knew  of  the  adultery  of  his  wife 
with  another,  and  did  not  complain,  should  be  bound  to  retain  his  wife 
and  take  her  children — the  fruit  of  this  adulterous  intercourse  as  his  own, 
— is  a  very  different  case ;  I  cannot  think  the  law  goes  so  far ;  I  know  of 
no  case  except  Cibber  v.  Cibber,  where  the  sentence  was  refused  on  the 
ground  that  the  husband  knew  of  and  consented  to  his  wife's  guilt  without 
complaining ;  and  the  great  distinction  between  the  two  cases  is,  that 
here  the  adultery  was  committed  with  another  person,  and  at  a  great 
distance  of  time.  For  this  reason  it  is  not  necessary  to  examine  minutely 
into  the  evidence  as  to  the  connivance,  but  taking  it  to  be  as  crimina- 
tory, and  as  complete  as  possible,  supposing  that  the  husband  was  cog- 
nizant of,  and    conniving    at   her  adultery  with   the  three  persons 
mentioned,  yet  the  parties  having  separated  by  articles  in  1785,  and 
there  being  no  account  of  any  adulterous  connexion  of  the  lady  till  1769, 
when  this  new  connexion  is  mentioned  of  which  children  have  been  the 
fruit,  I  cannot  think  that  the  law  is  so  severe  as  to  bar  the  husband  of 
relief.     One  child  was  born  just  after  this  suit  was  brought ;  she  had 
another  child  afterwards,  this  may  go   on  forever.      There  is,  then, 
a  strong  ground  why  the  husband  should  complain  when  he  finds  chil- 
dren are  Dorn  ;  each  child  was  baptised  by  the  name  of  the  husband ; 
this  may  be  a  severe  grievance,  an  irreparable  injury :  for  the  presump- 
tion of  the  law  is,  that  these  are  the  legitimate  children  of  the  husband,  (a) 
I  think  this  is  such  an  increased  injury  that,  under  the  circumstances,  {b) 
the  party  is  justified  in  applying  for  relief.     The  adultery  is  proved : 
the  recrimination  is  not  proved;   the  connivance  at  her  criminal  or 
indelicate  conduct  proved  is  not  suflScient  in  law  to  operate  as  a  bar. 
I  pronounce  for  the  separation.     As  to  the  verdict,  the  Court  does  not 
know  upon  what  grounds  it  was  given.    All  that  appears  is,  that  on 
the  whole  case  the  husband  was  not  thought  to  have  established  his 
claim  to  damages.  ^ 

(a)  It  was  pleaded  in  a  responsive  alle^tion  by  the  husband,  that  though  he  had  not  ooba- 
bited  since  1785,  that  his  wife  was  dcfivered  of  a  child  in  1791,  at  the  house  of  the  adulterer ; 
that  she  declared  **  it  was  a  pity  it  was  a  girl,  and  that  such  an  estate  (meaning  her  husband's) 
should  be  lost*'  That  a  son  was  bom  in  October,  1792 ;  that  the  husband  went  abroad  in  1791, 
that  he  came  to  Paris,  that  he  heard  his  wife  had  left  that  city  on  the  day  before ;  that  he  was 
advised  to  go  away,  lest  she  should  return  and  assert  him  to  be  the  father  of  the  child." 

(6)  This  consideration  seems  to  have  had  much  influence  in  the  decision  of  the  learned 
Judge ;  but  it  may  perhaps  be  doubted,  whether  any  such  w^ght  would  be  attributed  to  it  since 
the  case  of  the  Banbury  Peerage  has  more  exactly  ascertained  the  strength  of  this  presumption. 
See  the  answers  of  the  twelve  Judges  to  a  question  proposed  to  them  by  a  Committee  of  the 
House  of  Lords,  at  the  conclusion  of  the  arguments  in  the  Banbury  Peerage  case.  The  answers 
will  be  fbund  at  p.  433  of  Mr.  Le  Marchant's  Report  of  the  Gardner  Peerage  case,  to  which  is 
appended  a  collection  of  cases  illustrative  of  the  Law  of  Legitimacy  and  a  valuable  report  of 
the  claim  to  the  Earldom  of  Banbury.  See  also  2  Selwyn,  N.  P.  p.  745,  etseq.;  1  PhilUpt  on 
Evidence,  158. 
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On  a  iu|rgestum  that  a  charge  of  ooUusion  and  connivance,  raised  in  argurnent  on  his  own  evi- 
dence, was  a  surprise  on  the  husband,  there  being  no  counterplea  or  interrogatories,  the  Court 
refused  to  rescind  the  con'clusion  in  order  that  letters  might  be  pleaded,  holding,  that  the 
husband  was  bound  to  guard  himself  originally  against  such  suggestions. 

A  constant  intercourse,  continued  for  four  years,  between  a  wife  and  her  paramour,  not  clandes- 
tine, but  the  common  subject  of  conversation  among  servants  and  friends,  raises  a  grave 
suspicion  of  the  husband's  knowledge  and  acquiescence. 

On  proof  of  the  wife's  adultery,  continued  for  four  years,  under  circumstances  which  raised  a 
strong  suspicion  that  the  husband  could  not  have  been  ignorant,  the  Court,  after  much  hesi' 
tation  and  difficulty,  granted  the  sentence  of  separation,  as  it  could  not  affect  the  husband 
with  a  direct  knowledge  of  the  adultery,  and  as  three  witnesses  had  positively  sworn  they 
believed  the  husband  was  ignbrant.  , 

Witnesses  sWdd  be  required  to  answer  to  their  belief  or  impression,  as  to-  whether  adultery  f^' 
has  been  committed  or  not,  though  the  Court  cannot  rely  on  such  opinion.  ' 

On  proof  of  adultery,  sentence  may  be  biarred — 1.  by  compensatio  criminis ;  2.  by  condonation  ; 
3.  by  active  procurement  or  passive  toleration ; — and,  possibly,  by  other  conduct 

CoUosion  is  an  agreement  between  the  parties,  for  one  to  commit,  or  appear  to  commit,  a 
iact  of  adultery,  so  as  to  snffer  the  other  to  obtain  a  remedy  fit  law  as  for  a  real  injury.  The 
law  permits  no  cooperation  ioi  such  purpose,  and  refuses  a  remedy  for  adultery  committed 
with  such  intent;  but  it  is  not  proof  of  collusion,  that,  after  the  crime  is  committed,  both 
parties  are  desirous  of  a  separation. 

The  105th  Canon  requiring  that  divorce  shonld  not  go  on  confession  alone,  the  Court  is  almost 
bound  to  reject  an  affirmative  issue  in  a  suit  for  separation  for  adultery. 

Passive  connivance,  or  toleration,  arising  from  the  husband's  insensibility  to  his  own  honour, 
or  unwillingness  to  seek  redress  is  a  bar  to  relief;  if  there  be  proved  along  course  of  crimi- 
nol  conduct,  of  which  he  was,  or  of  which  he  must  be  presumed  to  1^  cognizant : — ^he 
may  wait  for  adequate  proof,  but  no  longer. 

The  long  duration  of  a  criminal  intercourse,  and  delay  in  applying  to  the  Court,  and  the  indi. 
rectness  and  want  of  stringency  in  the  evidence,  are  strong  presumptions  against  a  pjrecon^ 
eerted  scheme  to  obtain  a  sentence  by  oontrivanec. 

A  judgment  by  default  against  the  paramour,  and  no  defence  on  the  part  of  the  wife,  are  not 
proof  of  colluaion. 

Passive  sufferance  of  adultery  for  a  length  of  time  enures  to  a  waiver  of  legal  remedy,  but  ie 
difficult  of  proof. 

The  ar^ment  in  this  case  took  place  on  the  3d  of  May  1800:  Dr. 
Arnold  was  counsel  for  the  husband.  Sir  John  JMicholl  and  Dr.  Fisher 
who  were  counsel  for  the  wife,  rested  their  case  on  collusion,  connivance, 
and  insufficient  proof  of  adultery. 

The  Court  took  time  to  deliberate. 

On  the  11th  of  May,  the  husband's  counsel  made  an  application  to 
the  Court  to  rescind  tJbe  conclusion,  (See  JHameribn  v.  Hamerton,  Vol.  IL 
p.  24.  [4  Eng.  Eccl.  Rep.  13,]  and  note.  See  Jones  y^Jones,  Vol.1.  254. 
[3  Eng.  Eccl.Ilep.  108,]  )  as  connivance  was  suggested  by  surprise  at  the 
hearing,  there  being  no  plea  nor  interrogatories  on  the  subject-^that  as  ^ 
the  charge  of  collusion  could  not  be  foreseen  by  the  husband  he  had 
omitted  to  bring  evidence  to  repel  it:  the  husband  now  offered  an 
affidavit  with  certain  letters,  and  prayed  the  conclusion  to  be  rescinded, 
to  meet  the  suggestion  of  surprise  by  introducing  proof  consisting  chiefly 
of  exhibits  (the  least  suspicious  evidence)  and  to  introduce  in  this  Court 
before  sentence  that  which  he  might,  it  was  apprehended,  introduce  in 
the  Court  of  Appeal. 

Contra. — There  is  no  surprise;  the  charge  arises  on  his  own 
evidence :  that  they  are  noviter  pervenia  cannot  be  averred  of  these 
letters. 

Per  Curiam. 

I  apprehend  this  application  is  not  made  as  a  matter  of  right,  but  of 
indulgence  and  discretion — that  is,  of  such  indulgence  as  can  legally  an#^ 
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justly  be  given,  and  as  is  governed  by  a  re^rd  to  the  ^nuine  and  fair 
administration  of  justice.  I  should  be  unvf^illins  to  deprive  the  party  of 
a  remedy  on  any  thing  which  appears  to  have  oeen  suggested  as  a  sur- 
prise :  and,  if  that  suggestion  were  founded  on  facts  appearing  in  the 
case,  1  would,  in  a  matter  of  such  importance  to  the  husband's  comfort, 
allow  this  evidence  to  be  introduced,  though  the  inconvenience  of  doing 
so  generally  is  evident ;  but  I  am  of  opinion  that  the  suggestion  of  sur- 
prise is  not  founded.  The  objection  of  collusion  and  connivance  arises 
on  evidence  produced  by  the  husband  himself,  not  on  matters  extrinsic ; 
and  he  is  bound  to  ^uard  a^inst  all  suggestions,  not  merely  in  the  plea 
of  the  other  party,  but,  which  may  arise  on  his  own  evidence:  if  the 
original  facts  pleaded  furnish  auch  objection,  he  is  bound  to  repel  that 
by  the  ori^nal  proof;  and  if  he  slumbers  over  his  own  remedy  for  such 
a  length  of  time,  he  is  not  to  be  allowed  any  extraordinary  indulgence  in 
order  to  escape  from  the  effect  of  it.  How  far  the  present  evidence  may 
affect  the  husband  it  is  not  for  me  at  present  to  pronounce;  but  I  am 
by  no  means  inclined  to  allow  that  this  is  matter  of  surprise,  for  it  does 

'^>  not  grow  out  of  any  thing  external.    I  shall  therefore  admit  no  further 

^  pleadings  in  this  stage.  There  is,  however, -^6  lette/i^ferred  to  in  the 
original  evidence,  which  communicated  the  transaction  that  had  passed, 
and  the  misconduct  of  Mr.  Crewe :  this  letter  I  have  some  curiosity  to 
see,  and,  if  the  party  think  proper,  I  would  allow  this  to  be  intro- 
duced :  but  1  cannot  consistently  with  practice  and  general  conveni- 
ence, admit  the  others. 

^  The 'letter 'having  been  brought  in,  the  Court  said — I  have  great 
difficulty  upon  the  point  of  toleration.     If  the  wife  does  not  take  the  ob- 

1.  jection,  the  Court  will.  The  husband  must  lay  his  case  before  the  Court 
in  such  a  manner  as  not  to  give  occasion  for  such  an  inference.  In  this 
case  there  has  been  a  course  and  system  of  habitual  intercourse  for  four 
years,  which  could  not  exist  without  the  husband's  knowledge :  if  he 
had  a  conversation  with  his  own  servants  he  must  have  learnt  it.  I  have 
no  reason  to  suppose  that  all  the  servants  in  the  house  were  leagued 
in  a  corrupt  faction.  Even  this  letter,  which  leads  to  the  discovery, 
startles  me;  it  is  rather  stimulatory  on  the  part  of  the  paramour's 
friends  than  a  letter  of  information.  I  think  it  points  strongly  to  pre- 
vious knowledge.  The  case  must  stand  over. 
Judgment. 

Sir  William  Scott,  (Lord  Stowell.) 

The  parties  were  married  at  Jamaica  in  1780,  and  have  had  five 
children.  A  lady,  who  resided  with  them  from  1793  to  1797,  says, 
"the  gbntleman  visited  in  the  family;  tiIIJ795  she  observed  nothing 
particular ;  when  she  was  at  Brighton,  this  gentleman  was  much  with 
them :  he  called  in  London,  and  when  Mr.  Crewe  was  at  home  only 
left  his  card." 

Witnesses  also  prove,  "  that  he  constantly  visited  Mrs.  Crew^e  and 
remained  alone  with  her  when  the  husband  was  absent :  but  that,  when 
he  was  at  home  the  visiting  was  in  the  usual  form."  The  footman, 
who  went  to  live  with  Mr.  Crewe  in  August,  1797,  mentions  likewise 
**  their  coming  from  card  parties  in  hackney  coaches  together,  till  they 
were  near  the  husband's  house,  and  that  then  the  gentleman  got  out." 
The  same  witness  deposes, "  that  he  was  frequently  despatched  with  let- 
ters from  her  to  him,  and,  on  one  occasion,  about  the  time  when  Crewe 
was  going  out ;  that  the  gentleman  came  late  in  the  evening,  and  that 
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on  the  husband's  returning  home,  he  was  let  out  clandestinely  by  Hawkins, 
the  lady's-maid."  Another,  a  maid-servant  says, "  at  Richmond  he  visited 
as  a  common  acquaintance,  but  afterwards  at  Brighton  was  on  a  dif- 
ferent footing :"  she  speaks  to  "  his  opening  the  door  himself-^to  his 
knocking  by  a  single  rap — to  his  paying  great  attention  to  Mrs.  Crewe :" 
and  both  say, ''  that  the  impropriety  of  these  visits  became  the  subject 
of  conversation  among  the  servants."  Hawkins  also  is  examined. 
Such  witnesses  force  the  Court  to  observe,  that  when  servants  degrade  iT^^ 
themselves  by  living  with  a  woman  corrupted  they  partake  in  the  cor? 
ruption  of  the  house ;  they  can  neither  see  nor  hear  any  thing.  All  that 
can  be  obtained  is,  an  ounce  of  truth  mixed  up  vvith  pounds  of  equivo- 
cation and  the  various  artifices  by  which  corrupt  minds  endeavour  to 
palliate  vice :  but  I  must  take  the  evidence  as  I  find  it. 

Hawkins  says,  she  saw  nothing  but  what  was  pure  and  proper;  yet  I 
apprehend,  even  from  her  account,  that  the  gentleman  did  visit  Mrs. 
Crewe  in  a  way  that  was  not  consistent  either  with  purity  or  propriety 
of  conduct.  Another  witness,  a  friend  of  Mr.  Crewe,  called  at  Mr- 
Crewe's  house,  and  found  Mrs.  Crewe  alone :  she  gave  a  little  hem  or 
said,  you  may  come  in."  The  paramour  came  out  of  an  adjoining  room : 
she  said,  **  he  withdrew  because  he  thought  it  might  be  some  one  whom 
he  would  not  wish  to  see."  Crewe  was  then  absent.  The  witness 
called  on  another  occasion  :  she  said  something — the  servant  replied  that 
the  witness  was  on  the  stairs — he  found  her  and  the  lover  in  the  room. 
This  is  the  only  witness  who  speaks  to  any  thing  respecting  the^nony-  h  ^ 
mous  letter"":  but  there  is  no  account  in  the  evidence  of  what  measures 
were  taken  on  the  receipt  of  it,  though  there  is  in  plea. 

It  appears  &om  that  time  the  husband  and  wife  lived  apart,  and  the 
conduct  of  the  wife  and  the  paramour  became  more  clearly  improper. 
The  footman  says,  the  lover  was  there  the  first  day  he  came ;  was 
always  there  afterwards,  and  at  all  places,  and  every  day ;  boarded  in 
the  house ;  stayed  till  one  o'clock  in  the  morning.  Witness  saw  Mrs. 
Crewe  in  his  bedchamber,  and  saw  him  twice  in  hers,  early  in  the  morn- 
ing ;  it  was  evident  there  was  great  fondness ;  has  found  them  with 
the  doors  locked.  Sarah  Pulteney  says,  he  visited  her  in  the  morning, 
and  again  in  the  evening;  at  the  Isle  of  Wight  he  was  constantly  with 
her,  and  also  in  town ;  dining,  supping,  and  staying  late ;  slept  two  or 
three  times  with  her  mistress  at  Haverstock.  At  Southampton  she 
waited  upon  her  instead  of  her  maid,  and  put  her  to  bed;  the  paramour 
sat  an  hour  by  her  bed-side.  One  night  she  was  sent  by  Mrs.  Crewe  to 
tell  him  she  was  in  bed.  On  passing  through  the  room  afterwards,  she 
saw  his  clothes,  and  the  curtain  close  drawn.  This  is  another  fact  which 
leaves  no  doubt  that  the  parties  were  in  bed,  and  were  living  on  a  crimi- 
nal footing  together ;  it  gives  a  colour  likewise  to  all  the  antecedent  con- 
duct— it  shows  what  the  connexion  was  originally. 

I  must  here  notice  that  the  depositions  have  not  been  taken  exactly  '  I 
as  the  Court  could  wish ;  nor  as  is  usual  in  these  cases.  That  part  of 
the  allegation,  which  directly  pleads  that  adultery  did  take  place,  has  not 
been  examined  to.  The  Court,  though  it  cannot  rely  on  the  opinion  of 
the  witnesses,  has  a  right  to  know  their  impression  and  belief,  whether 
the  crime  was  conmiitted  or  not ;  and  it  is  material  that  the  examiner 
should  understand  that  it  is  necessary  the  witnesses  should  be  required 
toeive  this  information. 

On  the  action  at  law  there  has  been  a  judgment  by  default :  and,  on 


48  Crewe  v.  Crewe.  T.  T.  l&SSr.  /  ^^  ' 

inquiry  before  the  sheriff,  damages  were  assessed  at  3000/.  What  evi^ 
dence  was  there  produced  does  not  appear  to  this  Court,  and  part  of  the 
evidence  here,  viz.  that  which  relates  to  the  conduct  subsequent  to  sepa- 
ration, is  posterior  to  the  action.  Notwithstanding  then  the  exception- 
able mode  in  which  the  evidence  has  been  taken,  I  think,  attending  to 
the  later  depositions,  the  matter  of  adultery  is  on  the  whole  sufficiently 
proved ;  and  if  there  are  no  objections  to  the  conduct  of  the  husband,  he 
is  entitled  to  his  sentence  of  separation. 

There  may  be,  however,  such  objections,  and  of  various  kinds :  1st. 
Recrimination — for  that  is  a  bar  by  the  law  of  the  country  (a)  2d.  Con- 
S^»  donation — ^unless  there  be  a  renewal  of  criminal  conduct :  ip)  3d.  Active 
procurement,  or  passive  toleration,  of  his  own  dishonour:  and  there  may 
be  others.  Of  these,  not  one  has  been  put  in  plea  by  the  wife,  nor  sug- 
gested in  interrogatories ;  for  she  has  not  even  cross-examined  the  wit- 
nesses. But,  in  argument,  two  defences  are  set  up-— collusion  and  conni- 
vance. These  are  different  in  their  nature.  Collusion  may  exist  without 
connivance,  but  connivance  is  (generally)  collusion  for  a  particular 
purpose  (c).  Collusion,  as  applied  to  this  subject,  is  an  agreement  be- 
tween the  parties  for  one  to  commit,  or  appear  to  commit,  a  fact  of  adul- 
tery, in  order  that  the  other  may  obtain  a  remedy  at  law  as  for  a  real 
injury.  Real  injury  there  is  none,  where  there  is  a  common  agreement 
between  the  parties  to  eSect  their  object  by  fraud  in  a  court  of  justice. 
If  such  conduct  were  permissible,  it  would  authorize  parties  to  violate 
their  marriage  vow,  and  would  encourage  profligate  and  dissolute  man- 
ners. The  law  therefore  requires,  that  there  should  be  no  co-operation 
for  such  a  purpose,  and  does  not  grant  a  remedy  where  the  adultery  is 
committed  with  any  such  view.  It  is  a  fraud  difficult  of  proof,  since  the 
agreement  may  be  known  to  no  one  but  the  two  parties  in  the  cause, 
vdio  alone  may  be  concerned  in  it,  for  the  adulterer  may  be  ignorant  of 
the  understanding.  However,  it  is  no  decisive  proof  of  collusion,  that 
after  the  adultery  has  been  committed,  both  parties  desire  a  separation ; 
it  would  be  hard  that  the  husband  should  not  be  released,  because  the  of- 
fending wife  equally  wishes  it ;  she  may  have  honest  or  dishonest  reasons, 
innocent  or  profligate ;  and  an  aversion  to  live  with  the  man  she  has 
injured,  a  desire  to  live  uncontrolled,  or  to  fly  into  the  arms  of  the  adul- 
terer ;  it  would  be  unjust  that  the  husband  should  depend  upon  her 
inclinations  for  his  release;  be  has  a  right  to  it. 

It  has  been  often  said,  and  with  peculiar  injustice,  that  although  the 
original  adultery  was  not  collusive,  yet  the  proceedings  in  these  Courts 
lead  ultimately  to  collusion  in  the  conduct  of  the  cause ;  because,  as  the 
suit  is  between  the  suffering  and  the  offending  party,  the  latter  frequently 
prays  a  sentence  which  she  does  not  wish  to  obtain.  On  a  little  Consi- 
deration, however,  it  will  be  seen  that  this  arises  from  a  wise  provision 

(a)  FonUr  ▼.  Fmrtt^r,  1  Consistory  Reports,  144.    [4  Eng.  £ocL  Rep.  358.]    Procter  ▼. 
Proctor,  2  Consistory  Rep.  292.     [4  £ng.  Eccl.  Rep.  543.]    AHley  ▼.  Attley,  Vol.  I.  714.    [3 
Enff.  Eccl.  Rep.  231.]  j  c-  .^ . 
3  -1  5^,   (0)  Durant  v.  Durant,  Vol.  I.  733.    [3  Eng.  Eccl.  Rep.  310.] 

(c)  It  is  presumed  the  learned  Jadge  did  not  mean  that  connivance  cannot  exist  in  any  case 
without  collusion ;  lor  it  seems  that  the  husband  may,  by  winking  Bt{connivere)  and  pretend, 
ing  not  to  observe  attentions  paid  to  the  wife  by,  or  her  attachment  for,  another  man,  lure  her 
on  to  adultery,  for  the  purpose  of  a  separation,  and  obtaining  damages  from  the  paramour  ; 
and  this  may  be  done  without  the  wife's  or  paramour's  suspicion  that  the  husband  saw  what 
was  going  on  :  whereas  collusion  must  be  an  act  in  which  two  or  more  parties  join  to  deceive 
the  Court  or  entrap  another  party. 
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of  law :  the  Canon  directs,  that  a  divorce  shall  not  go  upon  the  mere 
confession  of  the  party,  (see  Timmings  v.  Timmings^  supra,  22 :)  the  wife 
therefore  must  give  a  ne^tive  issue :  (indeed  the  Court  is  almost  bound 
to  reject  an  affirmative  issue,  since  it  is  necessary,  by  the  Canon,  that 
evidence  should  be  produced) :  she  must  deny  her  guilt,  and  her  prayer 
must  be  accordinj;  to  her  denial ;  but  this  is  mere  style  and  form.  If 
the  Court  sees  a  rair  case  made  out,  what  may  be  the  mclination  of  the 
wife,  be  it  corrupt  or  honest,  is  of  little  importance ;  the  question  is,  jl  ^ 
whether  the  husband  has  received  a  real  mjury,  and  bona  fide  seeks 
relie£ 

Another  ground  of  objection  is,  the  connivance  or  toleration  of  the  / 
husband :  he  may  have  an  insensibility  to  his  own  honour,  and,  from  a 
conformity  to  the  corrupt  manners  of  the  world,  may  have  no  wish  to 
pursue  a  leffal  remedy,  or  may  not  think  it  worth  pursuing ;  and  if  such 
a  person,  after  a  long  continuance  of  toleration,  of  himself  awakes,  or  is 
compelled  by  the  clamour  and  outcry  of  the  world  to  awake,  he  awakes 
too  late.  If  the  adultery  has  gone  on  for  a  length  of  time,  he  does  not 
stand  before  the  Court  in  the  favourable  light  of  a  person  acting  on  the 
spur  of  honest  feeling,  whom  the  law  ISelights  to  succour  f.  he  has  made  ^ 
up  his  mind  to  some  other  satisfaction.  I  do  not  mean  by  this  to  svLyJ^fflf^ 
that  the  husband  is  immediately  to  rush  into  Court  upon  suspicion ;  he 
must  wait  for  adequate  proof,  but  he  is  to  show  his  vigilance ;  he  is  not 
to  lay  by  longer  than  to  obtain  proof:  if  he  does,  his  lethargy  will  be 
fiital  to  any  application  that  he  may  make :  whatever  his  motives  may 
be  for  coming  afterwards,  if  it  be  proved  that  there  has  been  a  long 
course  of  criminal  conduct  of  which  he  was  cognizant,  or  which,  by  law 
and  by  presumption,  he  must  be  supposed  to  have  been  cognizant,  he 
cannot  receive  relief. 

What  are  the  circumstances  here  as  to  collusion  and  to  connivance  ? 
The  long  duration  of  the  criminal  intercourse  is  a.  strong  presumption 
against  collusion,  for  if  there  had  been  a  preconcerted  scheme,  an  original 
design  toseparate,!  think  it  impossible  but  that  the  application  should  have 
been  sooner  made,  and  that  the  purpose  would  have  been  more  speedily 
efl^ted.  This  applies  to  all  the  evidence  before  the  separation ;  and  as 
to  the  latter  evidence,  after  the  separation,  there  is  much  force  in  the  ob- 
servation,' that  if  the  parties  had  intended  to  have  obtained  a  sentence 
by  contrivance,  the  proofs  would  have  been  more  direct  and  conclusive ; 
though  at  present  they  are  sufficiently  so  to  warrant  the  Court  in 
saying,  that  the  adultery  is  established. 

It  is  true,  that  the  adulterer  suffered  judgment  by  default ;  that  may, 
in  some  cases,  arise  firom  collusion,  but  it  also  mav  arise  from  other  mo- 
tives— ^from  prudence  and  discretion — from  a  hope  of  mitigation  of 
damages — from  a  desire  of  not  further  vexatiously  emnoying  the  party 
whom  he  has  injured.  The  wife  too  has  given  in  no  plea,  nor  adminis- 
tered any  interrogatories ;  this  may  arise  from  collusion;  but  it  may 
also  arise  from  other  circumstances,  at  any  rate  the  husband  cannot 
compel  the  wife  to  do  either.  Looking,  then,  at  the  general  circum- 
stances of  the  case,  I  am  not  entitled  to  say  that  there  is  collusion. 

I  come  then  to  the  next  head  of  objection,  viz.  connivance  or  tolera- 
tion for  other  purposes :  and  this  is  ttie  part  of  the  case  which  presses 
with  most  force.  By  toleration,  I  mean  that  passive  sufierance  of  adul- 
tery for  a  length  of  time,  which,  in  law,  enures  to  a  waiver  of  legal 
remedy.    The  proof  of  this  is  difficult  enough ;  for  it  must  arise  in  gene- 
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w  ral  not  from  a  positive  act>  but  from  negative  conduct — inactivity.  If 
information  were  proved  to  have  been  conveyed  to  him,  that  would  be 
decisive :  and  if  there  be  nothing  of  that  kind,  still  the  circumstances 
may  be  so  strong  as  to  raise  an  almost  certain  presumption,  that  he  has 
seen ;  and,  if  seeing,  has  tolerated.  There  are  circumstances  in  this 
case  which  set  in  an  uniform  current  in  that  way :  the  general  mode  in 
which  these  parties  lived  together  is  extraordinary  and  not  unimportant : 
there  was  no  formal  separation,  yet  as  much  estrangement  as  can  well 
consist  with  the  marriage,  state :  she  is  allowed  to  go  to  Bath,  to  Brigh- ' 
ton,  and  to  other  public  places,  without  the  husband  being  there  for 

r.  •  more  than  a  night  or  two :  the  Court  cannot  compel  the  husband,  even 
if  he  has  no  oiBce  nor  profession  that  prevents  him,  to  be  constantly  with 
his  wife ;  but  every  man  must  observe  that  this  husband  did  not  give 
his  wife  the  benefit  of  his  care.  I  do  not  say  that  the  husband  is  to  dog 
his  wife  at  every  step  with  sullen  and  gloomy  suspicion,  but  the  protec- 
tion and  comfort  of  his  society  is  to  be  afforded  to  a  person  so  closely 
connected  with  him,  and  in  whose  conduct  his  happiness  as  well  as  her 
own  is  involved.  What  was  the  state  in  which  these  parties  were 
living  ?  As  soon  as  the  husband  went  out,  the  lover  came :  the  visits 
attracted  the  notice  of  all  but  the  husband  ;  it  was  the  common  conver- 
sation among  the  servants ;  and  this  sort  of  intercourse  continued  for 
four  years  and  more :  and  yet  it  is  to  be  presumed  that  the  husband  was 
ignorant  of  the  fact,  or  if  not,  he  was  perfectly  unconscious  of  the  nature 
m  these  visits.  According  to  the  modes  of  life  with  which  I  am  ac- 
quainted, it  is  not  very  reconcileable  with  credibility  that  a  man  can  be 
so  much  a  stranger  to  his  own  house,  as  that  a  person,  not  particularly 
connected  with  him,  shall  enter  his  house  almost  constantly  as  the  master 

/  g^  quits  it,  and  that  the  other  facts  proved  in  this  case,  should  happen.    I 
.  *  know  well,  that  it  is  not  uncommon  that  the  husband  is  the  last  ac- 

'T*  quainted  with  the  dishonour  of  his  family; — that  may  happen  where  the 
facts  occur  at  a  third  place,  where  there  is  great  intimacy  with  the  hus- 
band, and  advantage  taken  oi  it ;  but  that  is  not  the  case  here :  there 
was  no  particular  acquaintance  with  the  husband,  yet  these  continual 
visitings  going  on  day  after  day,  for  months  and  years,  are  noticed  by 

^,  every  one,  and  still  it  is  pressed  upon  the  Court,  that  the  husband  re- 

>:>     mained  ignorant  till  he  received  the^anonymous  letterf 

There  may  be  modes  of  life  with  which  I  am  little  acquainted,  and 
which  may  allow  things  to  pass  of  which  I  have  no  idea,  and  which  may 
afford  opportunities  no  situation  I  am  acquainted  virith  does  afford.  It 
would  be  of  lamentable  consequence  that  such  visits  could  be  so  paid  for 
years ;  that  every  time  the  husband  went  out,  another  man  could  come 
m  with  views  observed  by  all,  and  yet  that  the  husband  should  have  no 
information  communicated  to  himself  or  his  friends  from  the  variety  of 
servants  whom  he  entertained.  There  are  one  or  two  facts  of  a  peculiar 
nature  that  strengthen  this  difficulty, — first,  the  carelessness  with  which 
they  carried  on  their  intercourse :  the  lover  came  to  the  house  on  the 
husband  going  out  at  a  late  hour;  he  came  within  about  half  an  hour ; 
it  is  not  stated  that  Crewe's  absence  was  foreseen,  or  a  message  sent  to 
the  lover;  the  latter  continued  till  the  husband  returned,  sitting  in  the 
drawins-room  into  which  there  was  the  greatest  probability  that  the 
husband  would  enter,  if  he  returned :  he  did  return,  and  instead  of  going 
there,  he  went  to  the  kitchen  and  talked  to  the  servant :  the  servant 
heard  Mrs.  Crewe  call  her  maid  to  let  out  the  paramour ;  she  did  let  him 
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out ;  the  opening  of  the  door  i¥as  hedrd  in  the  kitchen.  It  is  impossible, 
therefore,  that  there  could  be  greater  negligence ;  there  is  no  appearance 
of  that  circumspection  for  which  a  witness  gives  these  pehsons  credit. 
The  facts  mentioned  by  that  witness  are  also  extraordinary ;  and  do  not 
convey  to  the  Court  the  same  impression  of  the  circumspection  of  the 
parties  that  he  received.  This  fact  of  the  lover  being  entertained  in  the 
absence  of  the  husband  happened  twice  within  his  knowledge.  The 
lover  was  secreted  in  an  adjoining  room,  and  he  was  let  out  again  with 
as  little  affectation  of  secrecy  as  may  be.  An  Anonymous  letter'ls  now  ^6.^ 
produced :  it  is  not  a  letter  of  information,  but  rather  seems  to  refer  to 
antecedent  knowledge.  It  conveys  no  distinct  information  to  a  man 
perfectly  imorant,  but  calls  upon  him  to  support  his  honour,  as  the 
tongue  of  the  world  is  loud  against  him.  It  is  said,  that  subsequent 
letters  are  of  a  different  character,  expressing  passion,  and  that  the  wife 
was  apprehensive  of  his  passion ;  it  is,  however,  suggested  that  such 
would  not  show  sincerity,  but  are  exactly  what  he  would  write  if  he 
now  came  to  change  his  conduct,  and  determined  on  vindicating  his 
honour  by  applying  for  a  remedy. 

These  circumstances  press  strongly  on  my  mind ;  but  when  I  consider 
that  the  proof  of  adultery  is  clear,  and,  as  to  the  inattention,  that  the 
parties  had  been  married  twenty  years,  had  five  children,  there  might 
be  less  circumspection  and  a  more  unlimited  confidence  on  the  part  of 
the  husband :  but  there  was  not  less  fervor  in  her  blood  than  at  a  former 
period.  What  were  Mr.  Crewe's  habits  that  might  produce  this  es- 
trangement do  not  appear.  I  will  not  take  upon  myself  to  say,  that 
there  may  not  be  modes  of  life  in  which  there  may  be  such  conduct  and 
such  ignorance ;  but  it  is  not  for  the  happiness  of  the  world,  nor  for  the 
security  of  married  life  that  such  should  often  occur.  Seeing  little,  or 
rather  nothing  of  this  gentleman's  mode  of  life,  I  cannot  say  it  is  impos* 
sible.  Not  being  able  to  affect  the  husband  with  a  direct  knowledge ;  and/^" 
there  being  three  witnesses  who  swear,  in  express  terms,  that  they  verily  j^j^ 
believe  in  their  consciences  the  visits  were  unknown  to  the  husband,  I 
think  it  would  be  taking  upon  myself  too  much  to  affirm,  in  contradic- 
tion, that  they  were  known  to  him.  Therefore,  under  all  these  diflScul- 
ties  I  am  compelled  to  pronounce  for  the  divorce,  though  with  no  great 
satisfaction  of  mind :  and  I  will  add  that  possibly,  in  other  places  to 
which  this-case  may  be  brought,  the  nature  of  it  may  be  more  accurately 
disclosed. 
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Mere  impmdeDoe  and  error  mjud^fraent  are  not  eonnivanoe ;  and,  in  determining  whether  the 
hosband's  behaviour  has  barred  him  from  relief  on  proof  of  his  wife's  adultery,  the  lionesty 
of  his  intentions — ^not  the  wisdom  of  his  condact — is  to  be  considered. 

Afiectionate  conduct  to  a  wife  for  many  years,  no  appearance  during  that  time  of  a  wish  to 
withdraw  from  her  society,  and  the  absence  of  any  reason  to  suppose  that  the  husband  knew 

.  or  suspected  her  depravity,  till  very  shortly  befora  she  left  him,  tend  most  stroo^hr  to  disprove 
connivance  at  the  turpitude  of,  or  active  cooperation  in,  the  prostitution  of  a  wife. 

Judgment. 

Sir  William  Scott  (Lord  Stowell). 

This  is  a  suit  for  adultery  brought  by  the  husband  against  the  wife. 
The  parties  were  married  in  1787,  and  went  abroad  to  India  in  1790. 
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In  the  following  year,  Mr.  Hoar,  leaving  his  wife  at  Madras,  joined  the 
army,  and  while  on  military  service,  formed  an  acquaintance  with  an 
officer  whom  he  aYterwards  introduced  to  his  wife.  A  great  intimacv 
ensued ;  this  officer  was  much  at  their  house,  and  much  intercourse  took 
place  between  the  parties  in  India. 

Mr.  and  Mrs.  Hoar  returned  to  England  in  September  1793,  and  set- 
tled in  Hampshire.  This  officer  arrived  in  February  1800 ;  he  paid 
them  a  visit  soon  after,  and  also  another  the  same  summer  with  bis 
mother.  Mrs.  Hoar  was  indisposed  and  recommended  to  so  to  Tun- 
bridge,  but  first  to  take  advice  in  London;  when  she  and  Mr.  Hoar, 
accompained  by  this  officer,  proceeded  to  Tunbridge.  She  used  bis  cur- 
ricle as  easier  than  her  husband's  phaeton,  but  a  servant  always 
attended  them.  On  their  return,  they  paid  a  visit  to  this  officer's  mother 
in  London,  and  then  went  home,  where  they  were  visited,  on  the  12th  of 
September,  by  that  lady  and  her  nieces,  and  were  soon  afterwards,  viz. 
on  the  25th  of  September,  joined  by  the  officer  who  staid  there  till  the 
6th  of  October,  wnile  his  mother  remained  till  the  7th. 

A  maid-servant  observed,  *'  two  or  three  days  before,  some  uneasiness 
between  Hoar  and  his  wife,  but  had  not  the  slightest  suspicion  of  the 
cause.  After  the  6th  of  October,  Mrs.  H.  ordered  the  witness  to  pack 
up  her  things  to  go  to  her  uncle's  for  a  few  davs  only :  the  journey  was 
put  ofi*  to  wait  for  Mr.  Hoar's  brother.  On  the  9th  they  setoff  Wit- 
ness believed  they  were  going  to  her  uncle's ;  so  did  the  man-servant ; 
and  the  witness  adds,  she  believes  her  master  did  the  same.  At  Houn- 
slow,  Mrs.  Hoar  ordered  the  post-boy  to  go  to  an  hotel  in  London ;  wit- 
ness asked  her, '  if  she  was  not  going  to  her  uncle's  V  said,  *  not  to-nidit.' 
On  arrival  at  hotel  asked  If  rooms  were  prepared — they  were.  The 
officer  came,  dined,  and  supped  there.  Her  mistress,  in  her  Bed*room, 
told  her  she  was  extremely  miserable,  but  said  nothing  more.  The 
next  day  the  maid  asked  to  go  and  see  her  relatives :  tte  officer  came 
before  she  went ;  on  her  return  at  night  she  found  Mrs.  Hoar  gone ;  the 
next  morning  the  officer  came  and  carried  her  to  Ealing.  She  men- 
tioned the  uneasiness  between  Mr.  and  Mrs.  Hoar,  and  that  Mrs.  H. 
seemed  to  wish  to  explain :  he  said,  Mrs.  H.  would  explain :  near  Acton, 
at  a  small  house,  found  the  officer's  mother.  She  saw  Mrs.  Hoar's 
clothes,  but  was  not  permitted  to  see  her  mistress :  the  officer  told  her 
Mrs.  H.,  being  ill,  declined  to  give  the  explanation  she  had  promised, 
and  he  made  it  by  her  desire.  Mrs.  H.  had  an  attachment  for  him  and 
would  not  return  to  her  husband — asked  if  she  would  stay — she  said 
(very  properly)  '  she  would  not  live  with  a  mistress  whonyshe  could  not 
respect.""  (Evidence  of  cohabitation  at  Kensington  and  subsequent 
adultery.] 

No  doubt  therefore  can  exist  that  Mrs.  Hoar  was  guilty  of  adultery ; 
and,  unless  something  is  proved  to  bar  the  husband,  he  is  entitled  to  a 
sentence.  There  is  nothing  of  the  same  immorality  suggested  against 
him ;  but  if  there  is  no  turpitude  of  his  own,  has  he  connived  at  the 
turpitude  of  his  wife  ?  for  that  would  bar  him ;  still  more  would  it  bar 
him  if  he  has  actively  contributed  to  her  prostitution.  This  is  sug- 
^sted,  and  it  is  said  that  it  appears  from  the  libel  itself— from  the  depo- 
sitions of  his  brother  and  of  his  friend — fix)m  her  letters — and  from  nis 
own  conduct.  Two  things  are  to  be  premised.  First,  that  he  had  been 
a  very  affectionate  and  kind  husband  for  thirteen  years^  and  during  that 
time  there  was  no  appearance  of  a  desire  to  withdraw  fix>m  the  society 
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of  his  wife ;  still  less  to  get  rid  of  her  in  this  fool  and  dishonourable  man- 
ner. The  second  is,  there  is  reason  to  suppose  he  neither  knew  nor  sus- 
pected the  depravity  of  his  wife  till  within  two  or  three  days  of  her 
quitting  his  house. 

It  does  not  appear  that  any  thing  had  occurred  to  awaken  his  atten- 
tion or  rouse  his  suspicions  m  India.  The  officer  had  been  separated 
from  Mrs.  Hoar  for  seven  years — time  enough  to  cool  the  force  of  any 
attachment  if  it  had  existed ;  he  comes  4o  his  house ;  nothing  passes 
there  to  excite  his  attachment ;  nothing  to  alarm  any  person  connected 
with  the  fiimily ;  nothing  which  is  not  within  the  limits  of  such  intimacy 
as  modem  manners  allow;  nothing  till  she  acknowledges  this  attachment 
herself. 

All  the  evidence  therefore  of  passive  connivance^  or  of  active  encour- 
ment,  is  confined  to  the  last  two  or  three  days.  This  is  very  mate- 
rial; for  it  is  incredible  that  Hoar  should  at  once  so  change  his 
Erinciples  and  conduct,  and  in  so  short  an  interval  resolve*  to  dis- 
onour  his  wife  and  friend;  there  must  be  very  precise  evidence  to 
bring  this  home  to  him.  It  is  not  mere  imprudence  and  error  of  jucL;- 
ment  which  the  law  deems  connivance ;  where  a  man  takes  a  step  for 
the  best  which  turns  out  otherwise,  it  is  not  such  an  error  which  is  to 
be  laid  to  his  charge.  Different  men  have  different  degrees  of  judgment, 
and  judge  dififerently ;  nor  are  we  to  judge  by  the  event.  A  Court  of /^ 
justice  must  look  quo  animo  the  step  is  taken,  and,  if  it  be  meant  well,  /^  3 
though  it  have  a  fatal  consequence,  it  were  hard  indeed  to  fasten  on  mere 
imprudence  the  consequence  of  guilt.  Conduct  to  bar  must  be  directed 
by  corrupt  intention.    His  situation  was  extremely  difficult. 

It  is  pleaded,  "  that  on  the  1st  of  October,  the  husband  noticed  her 
coolness  and  indifference,  but  conceiving  that  her  temper  might  be 
aflfected  by  indisposition,  took  no  notice  of  it  till  Friday  the  3rd  of  Octo- 
ber, when  he  asked  her,  *  if  they  were  always  to  go  on  in  this  unhappy 
way.?*    She  said, '  Yes,  for  ever.'  "    She  acknowledged  a  fixed  attach- 
ment to  this  officer,  "  that  she  had  loved  him  from  the  first  day  she  saw 
him  in  Ibdia — that  she  adored  the  ground  on  which  he  trod — that  she 
had  not  dishonoured  him,  and  she  bejgged  him  not  to  mention  it  whilst  the 
officer's  mother  was  there."    By  this  avowal  the  unhappy  husband  was 
placed  in  a  situation  requiring  the  exercise  of  the  greatest  discretion,   j 
How  was  he  to  act  so  as  to  produce  good  consequences  ?    It  is  said,  that^ ,  3 
he  should  have  resorted  to  bodily  co-ercion,  and  perhaps  that  would  not  ^  3  ^ 
have  been  improper.    At  a  time  when  the  violence  of  her  blood  must 
have  been  over,  when  she  had  been  married  thirteen  vears,  to  avow  such 
an  attachment,  to  renounce  all  virtue,  modesty,  honestv,  duty,  and 
regard  to  her  family,  did  betray  symptoms  of  that  malady  of  mind       1 
which  requires  such  discipline ;  but  these  extremities  are  in  no  case  to  be 
rescMTted  to  at  once — ^milder  expedients  should  first  be  tried. 

**  Bant  verba  et  Tooes  quibiu  huno  lenire  dddrem.*' 

Hoe.  EpUt  i.  y.  34. 

Besides,  in  other  respects,  she  did  not  show  insanity,  and  there  was 
nothing  which  betrayed  this  to  the  rest  of  the  family.  In  this  sort  of 
dubious  state,  can  it  be  said  that  a  man  does  wrong  if  he  takes  a  little 
time  for  honest  deliberation  of  his  own,  and  for  consulting  with  his 
friends  ?  He  did  advise  with  his  brother  and  with  a  friend,  and  in  the 
meantime  he  abstained  from  any  thing  violent.    If  this  was  an  error  in 
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t'udgment)  it  was  excusable  in  such  delicate  circumstances.  Before  his 
brother  came,  viz.  on  the  evening  of  the  5th  of  October,  the  husband 
communicated  his  wife's  declaration  to  the  officer.  This  conduct  has 
been  much  blamed;  it  is  said  that  it  was  very  indiscreet,  nay  very  im- 
proper, to  communicate  this  attachment :  he  told  him  of  her  declaration 
of  attachment,  and  the  conversation  that  had  passed — represented  to  him 
the  breach  of  hospitality  and  friendship  he  was  meditating — expressed 
his  hopes  that  his  wife  would  see  her  error  and  that  things  would  end 
well,  but  declared,  that  in  the  mean  time  he  could  not  entertain  him  in 
his  house.  The  officer  appeared  much  affected ;  and  accordingly  went 
early  the  next  morning.  It  has  been  said,  that  this  was  telling  him  how 
easy  a  conquest  he  might  make.  It  was,  however,  necessary  to  tell  him 
in  some  way,  for  he  must  be  sent  out  of  the  house :  perhaps  it  would 
have  been  less  exceptionable,  if,  instead  of  proclaiming  to  him  her  strong 
declarations  of  affection,  he  had  stated  that  she  showed  some  uneasi- 
ness of  mind ;  possibly  some  gentle  and  mild  communication  might  have 
been  more  prudent,  nut  I  cannot  say  this  explicit  declaration  necessarily 
led  to  the  consequences.  I  know  no  system  of  morals  by  which  it  is 
necessary  for  a  man,  if  a  friend's  wife  or  daughter  express  a  guilty  pas- 
-sion  for  him,  to  give  way  to  the  depraved  inclination  of  such  a  woman, 
and  to  forget  all  he  owes  to  his  friend.  Perhaps  even  this  mode  was  not 
so  very  imprudent:  he  might  expect,  and  not  unreasonably,  that  his 
friend  would  assist  him  in  counteracting  the  perverse  inclinations  of  his 
wife.  His  account  stated,  that  the  ofm;er  was  affected  by  this  appeal : 
happy  would  it  have  been,  if  this  impression  had  remained  I  At  the 
same  time  I  give  into  the  observation,  that  the  commuication  might  pos- 
sibly have  been  contrived  in  a  more  discreet  manner. 

However,  the  intimate  friend  of  Hoar  was  sent  for, — he  found  Hoar, 
in  great  agitation.  He  said  he  had  sent  for  him  to  consult  with  him, — 
that  his  wife  had  acknowledged  this  guilty  attachment, — that  he  wished 
her  to  go  to  her  uncle's  to  compose  her  mind — that  he  feared  suicide ;  he 
begged  his  friend  to  talk  to  her, — to  say  he  was  convinced  that  nothing 
criminal  had  passed,  and  that  if  she  would  conduct  herself  with  propri* 
ety  he  would  forgive  her ;  he  saw  her,  she  avowed  to  him  her  love  for 
this  officer,  and  said,  in  a  determined  way,  that  she  would  go  to  her 
uncle's, — that  she  would  see  this  officer  once  more,  would  stay  a  few 
days  at  her  uncle's,  and  then,  if  she  could  ^t  the  better  of  the  idea  of 
suicide,  would  return.  He  remonstrated  with  her  on  the  propriety  of 
her  seeing  the  man,  not  against  her  going  to  her  uncle's :  she  persisted ; 
he,  hoping  her  uncle  might  persuade  her  not  to  see  this  man,  and  trust- 
ing that  nothing  criminal  would  occur,  invited  her  to  hiis  house  when  she 
should  return.  As  for  the  witness  acceding  to  the  proposal  of  her  going 
to  her  uncle's  and  to  her  seeing  the  man,  Hoar  is  in  no  degree  aqswera- 
ble  for  it,  unless  he  adopt  it  I  will  observe  this  only,  that  there  could 
be  no  corrupt  motive  in  the  witness,  which  would  ^  far  to  remove  it 
from  Hoar :  the  witness  had  no  reason  to  think  his  advise  was  asked 
other  than  from  honourable  motives.  The  same  conversation  took  place 
with  the  brother.  Other  judgments  might  have  been  differently  exer- 
"cised ;  but  it  is  not  a  question  of  wisdom,  but  of  honesty  of  intention. 
It  is  hot  distinctly  stated  in  the  evidence  (as  it  should  have  been)  whether 
the  dangerous  part  of  this  compact — the  interview  at  her  uncle's  with 
the  officer — was  made  known  to  the  husband :  but  it  was  the  duty 
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of  the  friend  and  the  brother  to  communicate  it,  and  I  must  presume  that 
they  did. 

Assuming,  however,  that  he  did  know  it,  yet  she  was  to  be  placed 
under  such  ffuards  at  her  uncle's,  who  had  a  previous  knowledge  of  the 
whole,  that  Hoar  might  anticipate  no  danger :  her  uncle  might  dissuade 
her  from  seeing  this  officer — could  watch  her  if  she  did — his  friend  was 
persuaded  no  dishonourable  consequences  would  ensue,  for  he  invited  her 
on  her  return  to  visit  his  wife.  But,  looking  at  the  difficulties  with 
which  the  parties  were  surrounded,  I  see  no  proof  of  corrupt  conduct ;  ^ 
nor  any  thing  to  show  they  entertain  a  doubt  of  her  going  to  her  uncle's ; 
they  were  alarmed  at  her  threat  of  suicide,  more  than  cooler  men  might 
have  been.  I  should  have  had  little  apprehension  from  the  bottle  of 
laudanum  which  she  had.  The  result  ot  their  deliberation  was, — that 
she  should  go  to  her  uncle's,  should  take  a  last  farewell  of  the  object  of 
her  depraved  attachment,  on  an  understanding  that  nothing  improper 
should  pass,  and  that  the  interview  should  take  place  in  her  uncle's  pre- 
sence ;  but  that  is  no  corrupt  conduct :  I  do  not  say  it  was  wise, — per- 
haps a  set  of  cooler  men  might  determine  otherwise,  especially  after  the 
fact  has  happened:  they  might  even  have  foreseen  the  event, — they 
might  have  considered  that  a  woman,  who  had  so  violated  her  duty  to 
her  husband,  was  not  much  to  be  trusted :  but  they  appear  to  have  nad 
an  intense  confidence  in  her  sincerity,  and  possibly  might  hope  that  the 
man  would  have  resisted  the  temptation,  and  acted  more  honourably  and 
generously  by  his  friend.  The  case  seems  to  have  been  reduced  to  a 
question  of  bodily  coercion,  or  this  allowance.  She  was  going  to  a  ven- 
erable relation ;  other  methods  of  expostulation,  of  reasoning,  and  of 
remonstrance  had  failed.  In  determining  on  the  former  alternative,  they 
perhaps  did  not  act  prudently,  but  they  did  not,  on  the  other  hand,  act 
dishonestly. 

She  however  went,  and  it  is  objected  that  she  was  not  duly  accompa- 
nied. I  think  their  prudence  was  asleep;  she  positively  refused  the 
attendance  of  Hoar  or  his  brother ;  and  they  acquiesced.  This  refusal 
couched  in  these  strong  terms  of  resistance,  possibly  ought  to  have  excit- 
ed more  alarm ;  and  should  have  made  them  insist  the  more  firmly  on 
one  of  them  attending  her :  she  was,  however,  accompanied  by  a  female 
servant  who  had  been  long  in  the  family — a  woman  whose  conduct  was 
not  tainted  by  her  mistress'  guilt,  whose  principles  are  excellent,  and  one 
to  whose  care  the  duty  might  well  be  delegated,  as  far  as  it  could  to  any 
person  in  her  situation. 

Another  objection  is,  that  on  the  receipt  of  her  letter,  Hoar  did  not 
post  up  to  town  soon  enough ;  but  the  short  interval  that  elapsed  goes 
far  to  take  off  the  force  of  this.  The  letter  of  the  9th  of  October  men- 
tioned that  she  had  seen  the  officer.  Hoar  had  reason  enough  to  presume, 
that  her  intention  of  going  to  her  uncle's  was  much  shaken,  and  even 
that  the  worst  consequences  had  already  followed,  or  would  occur  be- 
fore his  utmost  diligence  could  have  brought  him  up ;  in  truth,  if  he 
had  come,  he  would  not  probably  have  arrived  till  they  were  at  Kensing- 
ton, when  the  commencement  oi  his  dishonour  would  have  begun,  and 
when  his  wife  was  onlv  to  be  regarded  with  horror  and  disgust.  I  am, 
then,  of  opinion  that,  though  there  may  have  been  considerable  mistakes 
in  the  treatment  of  this  lady»  there  has  been  no  corruption. 

I  am  not  ignorant  that  the  same  case  has  been  before  the  great  tribu- 
nal  of  the  country  which  has  held,  that  no  damages  were  due  to  the  hus- 
band.   If  there  had  been  here  the  same  question,  on  the  same  evidence. 
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between  the  same  parties,  and  for  the  same  purpose,  it  would  have  been 
a  great  comfort  to  follow  the  judgment  of  that  eminent  person  to  whom 
the  law  and  morals  of  the  country  owe  such  important  obligations. 
There,  probably,  more  evidence  was  given  as  to  the  conduct  of  the  para- 
mour ;  it  might  be  shown,  **  non  rapuit  sed  recepit'' — that  he  was  not 
the  thief  but  the  receiver  of  her  affections — that  he  was  not  the  active 
seducer,  but  that  she  was  the  victim  of  her  own  loose  principles  and 
vicious  inclinations;  that  he  therefore  owed  no  compensation  in  aamages. 
On  the  very  same  ground  that  the  action  failed  there,  this  Court  would 
— on  the  question,  whether  Mr.  Hoar  is  oblieed  to  cohabit  with  his  wife 
•—give  its  sentence  in  the  negative;  for  if  sne  be  the  corrupter  of  her 
partner  in  guilt,  the  husband  is  so  much  the  more  entitled  to  be  relieved 
trom  her  depraved  society.  My  judgment  does  not  clash  with  the  other 
judgment,  out  both  rest  on  th^  same  foundation,  (a)  I  pronounce  that 
tte  adultery  is  fully  proved ;  and  that  it  is  not  proved  that  the  husband 
has  intentionally  contributed  to  it. 

(a)  See,  however,  a  report  of  Hoar  t.  Athn  {Una  case),  3  Esp.  N.  P.  C  276,  and  a  notice  of  it, 
1  Selwyn,  N.  P.  p.  11.  (n.  4.)  and  p.  34.  The  letter  from  Allen  to  Hoar,  referred  to  in  Eepi- 
nane,  formed  no  part  of  the  evidenoe  in  Hoar  ▼.  Hoar,  and,  of  coarse,  the  letters  from  the  wife 
to  the  husband,  after  her  elopement,  could  not  be  evidence  (be  him  in  his  action  against  Allen. 
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l%e  adultery  of  the  wife  being  {htyved,  hat  she  having,  with  her  children,  but  without  her  has- 
band,  resided  in  a  gentleman's  hoose  (of  which  aSe  was  treated  as  the  mistress,  and  where 
she  was  delivered  of  three  children,)  without  the  husband  sufficiently  acoonotinjg  for  his  ab- 
sence, or  providing  for  her,  or  interfering  with  such  residence,  the  Court  dismissed  her,  on 
the  ground  that  ihe  husband,  by  such  conduct,  had  consented  to  the  ooniiectioa  and  adultery. 

The  facts  in  this  case  were  shortly  these.  The  parties  were  married 
in  August,  1792 ;  and  in  1799  came,  on  their  way  to  London,  to  Peter- 
borough, where  the  wife  was  confined.  The  husband  shortly  returned 
to  Scotland  with  two  of  his  children.  Soon  after,  a  gentleman  pleaded 
to  be  an  intimate  friend  of  the  wife  and  her  mother,  and  known  to  the 
husband,  was  admitted  on  a  familiar  fi)otinff  in  the  family,  but  did  not 
live  in  the  house.  He  was  very  attentive  to  the  wife,  and  she  complained 
.to  a  female  friend  living  in  the  house  "  that  he  teazed  her."  He  went 
to  town  and  returned — she  made  fresh  complaints  of  his  attentions ;  this 
female  friend  left  the  house  "  because  he  returned :"  the  wife  came  to 
town  in  the  middle  of  December,  1799 ;  but  though  it  wks  pleaded  she 
eloped,  she  did  not  come  with  the  gentleman,  nor  was  there  any  proof 
the  journey  was  not  taken  with  the  husband's  consent.  ^  In  town  she 
resicled  in  lodj^ngs  taken  for  her  by  this  person,  and  passed  under  a 
former  name  of  her  husband,  but  observed  no  secresy.  The  gentleman 
visited  her  there  frequently :  the  person,  at  whose  house  she  was,  not 
from  his  own  observation,  but  from  the  reports  of  others  as  to  her  con- 
duct, requested  her  to  quit  his  house, — she  moved  in  succession  to  the 
gentleman's  house  in  town  and  country,  was  treated  there  as  the  mis- 
tress, her  children  joined  her  there,  and  a  child  was  born  at  this  gentle- 
man's house  on  the  14th  of  September,  1800.  The  husband  was  in  Lon- 
don from  the  4th  of  February,  for  two  months  ;  during  this  time  the 
wife  veas  in  the  lodgings ;  access  was  not  pleaded,  nor  was  it  proved. 
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An  accoucheur  of  ffreat  eminence^  engaged  by  the  gentleman  to  attend 
her»  deposed  **  that  he  thought  the  chilcl  was  full  grown,  though  he  could 
not  swear  she  had  gone  more  than  seven  months  and  ten  days,  (from 
4th  February  to  14th  September.")  There  was  no  hostility  at  the  time 
between  the  husband  and  wife — no  complaints,  nor  any  distress  on  his 
part  at  her  conduct,  though  it  was  pleaded,  that  he  heard  of  the  adultery 
m  December.  No  fact  of  adultery — no  indecent  familiarities  were 
proved ;  there  was  no  plea  nor  interrogatories  on  the  part  of  the  wife. 
Action :  Judgment  by  default — Damajges  8,000/* 

The  cause  was  appealed  to  the  Arches,  from  the  dismissal  of  the  wife 
bv  the  Judfleof  the  Consistory  Court  of  London;  and  the  birth  of  two 
children  subsequently  was  pleaded  and  proved. 

Judgment. 

8m  WiLUAM  Wynnv. 

{After  stating  there  was  full  proof  of  the  adultery :] 
t  is  for  the  G>urt  to  consider  what  has  been  the  conduct  of  the  hu»> 
band ;  for,  however  culpable  the  wife  may  be,  if  he  has  been  nesli^nt 
and  suffered  her  to  form  a  connexion  and  live  on  the  terms  of  cohabita- 
tion, here  proved,  with  another  man,  she  is  not  culpable  towards  him. 
Where  there  is  so  strong  a  case  on  the  part  of  the  husband,  the  Court 
has  only  to  inquire,  if  he  has  done  his  duty ;  if  not,  the  Court  will  not 
pronounce  a  sentence  of  separation.  At  Peterborough  the  husband  and 
wife  stopped  for  her  to  lie  in :  after  a  few  days  he  returns  into  Scotland, 
and  remains  there  several  months.  A  physician  proves  that  he  was 
seized  with  an  acute  disorder,  which  confined  him  for  several  months : 
he  had  likewise  business  there :  this  may  account  for  his  absence  from 
his  wife,  but  not  for  her's  from  him :  he  did  not  send  for  his  wife ;  it 
does  not  appear  that  he  wrote  one  letter  to  her :  he  pleads  that  he  knew 
nothing  <h  her  adultery  till  December, — how  did  this  happen  ?  there 
were  many  persons  from  whom  he  might — her  mother,  frienas,  and  other 
acquaintance.  What  provision  did  he  make  for  his  wife  in  London  ? 
The  lodgings  were  taken  for  her  by  the  adulterer ;  the  husband's  chil- 
dren were  sent  to  the  adulterer's  house :  it  does  not  appear,  that  the 
husband  made  any  provision  for  her,  and. yet  his  circumstances  would 
have  enabled  him.  This  is  a  total  desertion  of  his  wife.  If  this  would 
be  sufficient,  what  have  parties  to  do  but  that  the  man  should  leave  his 
wife,  and  that  another  man  should  take  her  for  a  time,  and  then  that  the 
parties  should  come  to  the  Ecclesiastical  Court  and  obtain  a  sentence? 
If,  as  I  think  appears  here,-  the  husband  is  totally  indifierent  to  his  wife, 
if  she  goes  witn  another  man — lives  in  his  house  as  mistress  of  his  family 
«*has  children  by  him  (for  all  that  is  added  in  this  Court,  by  the  pleas, 
is,  that  she  had  had  two  other  children  since  the  former  plea),  I  do  think 
that  the  husband  has,  by  his  conduct,  consented  to  her  adultery ;  he  is 
not,  therefore,  by  law,  entitled  to  a  separation :  and  therefore,  in  this 
ease,  I  oaonot  pronounce  for  such  separation. 
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GILPIN  V.  GILPIN.— p.  150. 

To  establish  conniTanoe^in  bar  to  a  suit  on  acooiint  of  the  wife's  adalteiy,  it  is  not  necessary  to 
show  knowled^  oi^  and  privitv  to,  the  actual  oommission  of  adultery ;  such  extreme  negli- 
Ifenoe  to  the  eondvtt  of  his  wire,  and  such  encouragement  of  acquaintance  and  familiar  inti- 
macy,, as  are  likely  to  lead  to  an  adulterous  intercourse,  are  sufficient. 

Tnift  was  a  suit  brought  by  the  husband  against  his  wife  by  reason  of 
adultery.  The  libel — after  pleading  the  marriage  on  the  29th  of  De- 
cember 1793^  and  the  birth  of  four  children,  and  that  Mr.  Gilpin,  hav- 
ing, professionally  as  a  surgeon,  attended  an  officer  in  the  army,  intro- 
duced him  into  his  family ;  after  which,  towards  the  end  of  the  year 
1801,  he  used  frequently  to  visit  at  the  house — charged  three  specific 
acts  of  adultery  in  the  house  of  the  husband,  in  January  1802:  and  that 
on  the  29th  of  that  month,  the  maid-servant  in  Mrs.  Gilpin's  presence 
informed  Gilpin  of  his  wife's  infidelity ;  that  she  did  not  deny  it,  but 
quitted  the  house ;  and»,  in  the  afternoon  of  the  same  day  went  to  Marl- 
borough with  the  particeps  criminis,  where  they  cohabited  till  the  third 
of  February*  Annexed  to  the  libel  was  a  letter^  dated  30th  of  January 
(the  day  auer  her  elopement),  from  Mrs.  Gilpin  to  her  aunt,  in  which 
was  this  passage — ''  You  long  ere  now  must  have  heard  the  dreadful 
news  of  my  separation  from  the  best  of  husbands,  by  my  own  infamous 
conduct." 

The  defensive  allegation,  in  substance,  pleaded : — 1st,  That  in  April 
1801,  Gilpin  was  of  the  age  of  forty-four  years,  the  officer  of  the  a^  of 
twenty-twoy  and  Mrs.  Gupin  of  the  age  of  twenty-four ;  that  Gilpin 
seemed  very  desirous  of  promoting  an  intimacy  between  his  wife  and  the 
officer,  and  firequently  invited  him  to  his  house. 

2nd,  That  the  intimacy  formed  between  Mrs.  Gilpin  and  the  officer 
was  frequently  the  subject  of  conversation  with  Gilpin's  friends ;  that  he 
did  not  take  any  steps  to  check  it»  but  was  very  oesirous  of  promoting 
it,  and  was  also  very  negligent  of  his  wife ;  that  he  frequently  requested 
him  to  call  upon  Mrs.  G.  when  he,  G.,  intended  to  be  from  home,  and  to 
write  cards,  and  do  other  offices  for  her,  and  to  walk  out  with  her  some- 
times alone,  and  at  other  times  in  company,  and  to  attend  her  to  the  pub- 
lic rooms  and  other  places  of  public  resort,  when  he,  G.,  did  not  accom- 
pany her ;  and  that  in  the  husband's  absence  he  was  almost  constantly 
with  her. 

3rd,  That  in  August  and  September  1801,  Gilpin  generally  slept  at  a 
lodffing  about  one  mile  and  a  half  from  Bath,  and  several  times  asked  his 
wife  and  this  officer  to  accompany  him  there  in  the  evening,  and  walk 
home  alone,  which  they  did. 

4th,  That  in  September  1801,  Gilpin  invited  this  officer  to  accompany 
him  and  his  wife  to  Chippenham  races ;  that,  on  their  arrival,  he  left 
him  and  Mrs.  G.  to  walk  about  on  the  race-ground,  and  while  he  G., 
was  in  the  stand,  he  called  out  to  this  officer  and  desired  him  to^ive 
Mrs.  G.  his  arm;  and  after  the  races  desired  his  wife  to  show  this  omcer 
the  town  of  Chippenham,  which  she  did ;  that  they  dined  at  the  Angel 
Inn  in  a  ]XK>m  up  one  pair  of  stairs,  and  afterwards  he,  G.,  left  them 
alone  together  at  the  inn,  saying,  "  I  am  going  to  call  upon  my  tenant : 
you  will  take  care  of  my  wife." 

5th,  That  in  the  beginning  of  1802,  Gilpin  brought  this  action  for 
crim.  con.  that  the  cause  was  set  down  for  trial  after  Trinity  term  1602, 
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« 

but  "  Gilpin  being  conscious  of  the  impropriety  of  his  own  conduct  to- 
wards his  wife,  and  knowing  that  he  nad  been  the  cause  of,  and  had 

promoted  the  intimacy  between  her  and ,  did,  on  the  day  preceding 

that  on  which  the  action  was  to  be  tried,  withdraw  the  record,  and  that 
he  and ,  had  since  executed  mutual  releases  to  each  other." 

6th,  that  6.,  having  so  connived  at  the  intercourse  hereinbefore  set 
forth,  was  barred  from  a  separation. 

The  admissibility  of  this  allegation  was  argued  by : — 

Sir  John  JSIichoU  and  Dr.  Robinson  for  the  wife. 

Dr.  Arnold  and  Dr.  Laurence  for  the  husband. 

JUDGMBNT. 

Sir  William  Wynne. 

A  libel  has  been  given  in  this  case  pleading  sufficient  facts  to  entitle 
the  husband  to  relief,  and  annexing  a  letter  in  which  the  wifetidmits  her' 
guilt,  and  speaks  of  her  husband  as  *'  the  best  of  husbands."  This  letter 
may  1>e  used  at  the  hearing ;  but  is  not  such  as  to  preclude  the  defence 
BOW  set  up.  What  disposition  the  wife  was  in  at  the  time  she  wrote  it 
-^wbat  was  the  eflfect  expected,  the  Court  cannot  sayi  but  it  is  not  a 
letter  that  will  prevent  the  admission  of  this  plea. 

The  present  allegation,  without  admitting  the  adultery,  t^barffes  the 
husband  with  such  conduct  as  would  avoid  a  sentence,  even  if  adultery 
were  proved.  The  plea  is  such  as  is  often  admitted,  of  negligence  and 
encouragement  on  the  par-t  of  the  husband.  Connivance  is  the  word  used. 
It  has  been  argued  that  it  must  be  such  as  to  show  knowledge  of,  and 
privity  to,  the  actual  commission  of  adultery :  but  that  is  not  so.  If 
there  has  been  such  extreme  negligence  to  the  conduct  of  his  wife,  such 
an  encouragement  of  acquaintance  and  familiar  intimacy  as  was  likely 
to  lead  to  the  consequence  that  ensued — an  adulterous  intercourse — it 
would  subject  him  deservedly  to  a  refusal  of  the  sentence  he  prayed. 
The  relative  ase  of  the  parties  is  not  improper  to  be  pleaded :  tne  hus- 
band is  older  tnan  his  wife :  that  may  lead  to  an  obligation  in  him  to 
exercise  a  more  vigilant  superintendence  over  her  conduct. 

tt  is  alleged,  that  the  husband  frequedtly  invited  this  man,  an  officer 
in  the  army,  to  his  house,  and  promoted  his  intimacy  with  his  wife.  In 
the  libel  it  is  pleaded,  that  he  became  accjuainted  with  him  as  a  patient : 
but  he  did  not  so  treat  all  patients ;  this  is  not  an  excuse.  It  is  alleged 
that  their  conduct  was  observed,  and  became  the  subject  of  conversation ; 
then,  if  the  husband  acted  with  the  discretion  which  he  ought,  he  must 
bave  taken  some  care.  On  the  contrary,  he  appears  to  be,  and  was  de- 
sirous of  promoting  the  acquaintance :  ne  was  so  negligent  of,  and  inat- 
tecttive  to,  his  wife,  as  not  to  interfere  in  order  to  check  but  rather  to  en- 
courage their  intimacy.  He  sent  letters  inviting  this  young  officer  to 
his  house,  when  he  himself  intended  to  be  out.  it  is  said,  how  can  you 
prove  this  ?  You  can  prove  the  facts — that  letters  were  sent ;  that  the 
man  came ;  that  the  husband  was  out,  and  from  thence  the  Court  would 
infer  the  intention.  He  was  invited  to  walk  out  with  Mrs.  Gilpin,  some- 
times with  others,  sometimes  alone.  It  was  singular  the  husband  should 
ask  them  to  walk  alone :  the  other  part  is  not  of  so  much  weight.  He 
was  invited  to  so  to  public  places,  where  the  husband  did  not  go:  and 
the  article  concludes  oy  alleging  that  this  man  was  almost  alvtrays  with 
her,  and  the  husband  from  home :  this,  if  proved,  will  be  very  material, 
and  will  go  far  to  establish  the  allegation^  and  what  is  relevant  to  the 
defence. 
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The  3rd  article  pleads  an  extraordinary  fact,  that  the  husband  had  a 
lodging  near  Bath,  where  he  slept  alone ;  that  he  asked  his  wife  and  this 
officer  to  walk  with  him  there ;  and  that  they  returned  alone  to  Bath. 
This  possibly  may  be  explained ;  but  it  is  extraordinary  that  he  should 
have  a  lodging  for  himself  alone,  that  his  wife  should  not  sleep  there ; 
and  stranger,  that  he  should  leave  this  man  to  walk  home  with  nis  wife* 

The  4tn  pleads  that  they  went  together  to  Chippenham  races*  There 
is  not  much  in  that :  but  the  article  pleads,  during  this  short  trip,  three 
different  occasions  on  which  the  husband  studioushr  took  care  that  his 
wife  and  her  paramour  should  be  alone  together.  This  was  negligence, 
inattention,  and  encouragement  likely  to  lead  to  the  consequences  which 
happened. 

The  5th  pleads,  that  the  husband  brought  his  action ;  and  then,  con- 
scious of  his  own  misconduct,  withdrew  it,  and  that  mutual  releases 
were  executed.  It  is  said,  there  might  be  other  good  reasons :  if  so,  the 
husband  may  set  them  out :  on  the  contrary,  if  the  fact  be  that  he  had 
no  other ;  but  that  he  was  conscious  of  his  own  misconduct,  it  may  bring 
out  what  is  material ;  he  must  give  his  answer  to  it.  The  fact  is  very 
striking. 

I  admit  the  allegation*  (a) 

JVote.  Shortly  after  the  admission  of  this  allegation,  the  cause  deter- 
mined by  the  death  of  the  husband. 

(a)  In  Loader  v.  Loader t  on  proof  of  the  wife's  guilt,  the  Coort  called  fhr  an  affidatit  fitmi 
the  husband  expkmatory  of  hia  delay  to  hriag  the  suit ;  and,  being  satisfied  therewith,  pro*- 
Bounced  the  sentence.    See  also  Beot  v.  Best,  8  PhiU.  161.    [1  Eng.  Eod.  Rep.  23S.] 
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On  Admission  of  an  Allegation. 


An  allegation,  on  the  part  of  the  Elxecutors,  responsive  to  a  libel  in  a  suit  of  Subtraction  of  Leg- 
acy, and  pleading  circumstances  dehoro  the  will,  is  admissible  to  explain  a  latent  ambigui^ 
as  to  the  object  of  the  bequest;  but  the  Court  rejected  the  Testator's  declarations  to  the  draw- 
er of  the  will,  as  inconclusive,  and  expressed  a  strong  disinclination  to  their  admtawion,  in 
■  such  a  suit,  under  any  cirenmstancet. 

« 

This  was  a  suit  of  subtraction  of  le^cy  brought  by  John  Capel,  Esq. 
treasurer  of  the  city  of  London  Lving-m  Hospital,  against  the  executors 
of  the  will  of  the  late  Philip  Rundell. 

The  testator,  by  his  will,  gave  200/*  sterling  to  the  treasurer  for  the 
time  being,  of  various  charitable  institutions,  to  be  applied  to  the  pur- 
poses of  the  respective  establishments ;  and,  among  them,  he  enumerated 
*'  the  Lyin£-in  Hospital  in  Aldersgate  Street,  London :"  and  the  fourth 
article  of  the  libel  pleaded, — **  that  the  city  of  London  Lying-in  Hospital, 
Old  Street,  City  Road,  was  formerly  situate  in  Aldersgate  Street,  London, 
and  was  called  *  The  City  of  London  Lying-in  Hospitah:'  that  subse- 
quently the  said  Hospital  was  removed  to  the  corner  of  Old  Street,  City 
Road,  bordering  on  Aldersgate  Street,  where  it  carries  on  its  charitable 
purposes,  and  is  now  called  *  The  City  of  London  Lyins-in  Hospital  ^ 
and  that  there  neither  now  is,  nor  ever  was,  any  other  Lying  in  Hos- 
pital in  Aldersgate  Street,  London,  save  the  one  which  removed,  as 
aforesaid,  and  to  which  the  testator  subscribed  during  1618-19^20-21- 
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22v  The  article  further  pleaded  the  identity  of  the  hospitals,  and  that 
Mr.  Capel  was  the  treasurer,  and,  as  such,  a  legatee." 

The  executors  save  in  their  answers  to  the  libel,  and  they  admitted 
"  that  the  City  ot  London  Lying-in  Hospital,  Old  Street,  City  Road, 
removed  from  Aldersgate  Street  in  1773;  but  denied  that  the  present 
building  was  bordering  on,  or  contiguous  to,  Aldersgate  Street,  tor  that 
it  was  more  than  a  mile  distant ;  they  admitted  that  there  was  not  now 
any  Lying-in  Hospital  in  Aldersgate  Street,  but  denied  that  there  never 
was  any  other  such  establishment  save  the  City  of  London  Lying-in 
Hospital  therein,  for  the  respondents  said,  that  for  some  time  after  the 
removal  of  the  said  hospital  from  Aldersgate  Street,  the  hospital  now 
called  by  the  name  of  the  *  General  Dispensary  in  Aldersgate  Street,' 
carried  on  its  charitable  purposes  as  a  Lying-in  Hospital,  although  it 
had  now  ceased  to  do  so :  and  that  they  believed  that  the  testator,  by 
the  words  '*the  Lying-in  Hospital  in  Aldersgate  Street,  London,'  intend- 
ed the  hospital  called  "  The  General  Dispensary  in  Aldersnte  Street  f 
and  to  Which  the  deceased  was  an  annual  subscriber,  as  well  as  an  occa- 
sional donor,  from  1766  to  his  death,  and  to  which  hospital  during  that 
period  he  constantly  sent  patients,  and  in  the  welfare  and  management 
whereof  he  greatly  interested  himself,  and  that  the  respondents  have 
paid  the  legacy  in  question  to  the  use  of  the  said  dispensary." 

An  alle^tion,  responsive  to  the  libel,  pleaded,  on  the  part  of  the 
executors,  m  substance : —  > 

1.  That  the  testator,  from  1786  to  his  death,  was  an  annual  subscriber 
to,  and  also  a  life  (governor  of,  the  General  Dispensary,  Aldersgate 
Street,  London ;  frequently  sent  patients  to  it,  interfered  and  voted  in 
the  election  of  the  officers,. and  greatly  interested  himself  in  its  concerns; 
and  in  1817,  having  sent  a  greater  number  of  patients  thereto  than 
usual,  presented  to  it  an  additional  donation  of  20L  That  the  hospital 
was  instituted  in  1769,  and  had  ever  since  been  carried  on  upon  the  site 
of  a  buildine  on  which  a  lying-in  hospital  had  been. 

2.  That  ue  testator  first  came  to  London  in  1769,  about  which  time 
k  certain  hospital  was  removed  from  Aldersgate  Street  to  a  building 
erected  for  that  purpose  in  the  City  Road,  (next  adjoining  to  St.  Luke's 
Hospital,  to  which  the  testator  by  his  will,  save  200/.,  by  the  descrip- 
tion of  St.  Luke's  Hospital,  in  Old  Street  fioad),  and  hath  ever  since 
been,  and  is  now  called  "  The  City  of  London  Lying-in  Hospital,"  and 
'<  The  City  of  London  Lying-in  Hospital,  City  tload ;"  that  it  is  not 
bordering  on,  or  contiguous  to  Aldersgate  Street ;  but  is  five  furlongs 
distant  irom  it,  and  seven  furlongs  distant  from  the  site  on  which  the 
hospital  formerly  stood :  that  the  testator  never  sent  any  patient  to,  nor 
interfered  in  the  concerns  of  the  hospital ;  and  in  1822  discontinued  his 
subscription,  and  never  afterwards  resumed  it. 

3.  Exhibited  a  printed  book  of  the  concerns  and  purposes  of  the  bos'* 
pital,  published  by  authority  of  the  Governors,  in  1827;  and  alleged^ 
that  in  the  title  page,  the  hospital  is  designated  ''  The  City  of  London 
Lying-in  Hospital,  City  Road ;''  and  that  in  the  16th  page,  wherein 
directions  are  given  to  persons  inclined  to  benefit  the  hospital  by  will,  it 
is  described  by  the  same  name. 

4.  That  the  testator  intending  by  his  will  to  give  among  other  chari* 
table  bequests,  200/.  to  the  *'  General  Dispensary,  Aldersgate  Street," 

Sve  to  Mr.  Coles,  his  solicitor,  written  instructions  for  the  same,  and  a 
t  of  the  various  legacies :  that  in  such  instructions  all  the  charitable 
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institutions  wliich  the  testator  intended  to  benefit  by  will,  were  respec- 
tively described  by  their  local  situation ;  that  the  solicitor  on  that  occa- 
sigh  read  the  instructions  to  the  testator,  clause  by  clause ;  [that  on  com- 
ing to  the  bequest  of  200/.  to  the  hospital  described  in  the  instructions, 
as  ^^The  Lyin|^-in  Hospital,  Aldersgate,  London;"  the  testator  said, 
•*  Yes,  the  hospital  in  Aldersgate  Street  :"](a)  that  a  draft  of  the  will 
(executed)  was  afterwards  approved  of  by  the  testator :  that  by  the 
"  The  Lying-in  Hospital,"  &c.  the  testator  meant  "  The  General  Dis- 
pensary," &c.  and  that  the  executors  had  so  accordingly  paid  it. 

5.  Recited  part  of  the  4th  article  of  the  libel,  and  pleaded :  that  an 
institution  called  **  The  City  of  London  Lying-in  Charity,"  had  since 
1815  been,  and  is  now  carried  on,  in  Aldersgate  Street,  and  that  appli- 
cation foff  the  payment  of  the  said  legacy,  was,  before  the  commence- 
ment of  this  suit,  made  on  behalf  of  such  institution,  and  also  of  another 
Lying-in  Hospital,  now  situate  in  Knight-Rider  Street. 

6.  A  correspondence,  in  respect  to  the  said  legacy,  commenced  by  a 
tetter  from  the  then  Secretary  of  the  City  of  London  Lving-in  Hospital, 
City  Road,  to  the  executor,  Neeld,  and  answered  by  toles  on  the  1st 
August,  1827;  also  a  further  letter  from  Coles,  on  the  9th,  mentioning 
the  payment  of  the  legacy,  and  the  reasons  generally,  that  enabled  the 
executors  to  fix  upon  the  hospital^  also  a  letter,  dated  28th  August, 
1828,  addresed  by  Coles  to  the  Committee  of  the  City  of  London  Lying- 
in  Hospital,  City  Road,  stating,  that  from  the  testator's  instructions,  as 
well  as  from  oral  explanations,  there  was  no  doubt  as  to  the  meaning 
and  intention  of  the  testator ;  it  further  pleaded,  that,  in  conversation, 
Coles  had  explained  the  reasons  to  Mr.  Capel. 

7.  Exhibited  the  original  letters  of  the  Secretary,  and  copies  of  three 
letters  from  Coles. 

Lushington  and  Dodson^in  objection  to  the  allegation. 

The  three  first  articles  are  admissible,  but  the  fourth  intnxjuces  de- 
t^larations  to  construe  a  written  instrument :  this  is  guarded  against  by 
the  statute  of  frauds,  and  does  not  t^ome  within  the  exception  stated  anci 
•explained  by  Gibbs,  C.  J.,  who,  in  delivering,  in  the  House  of  Lords,  the 
unanimous  opinion  of  the  Judges,  says,  *^  The  Courts  of  Law  have  been 
jealous  of  the  admission  of  extrinsic  evidence  to  explain  the  intention  of 
a  testator;  and  I  know  only  of  one  case  in  which  it  is  permitted,  that  is, 
where  an  ambiguity  is  introduced  by  extrinsic  circumstances."  {Doe 
dem.  Oxenden  v.  Chichester ,  4  Dow.  65.)  There  is  a  wide  difference 
between  allowing  facts  explanatory  of  an  ambiguity,  and  declarations : 
if  there  were  a  latent  ambiguity,  tacts  in  respect  to  either  institution 
might  be  admissible,  but  declarations  of  what  the  testator  said  at  the 
time  the  will  was  prepared  cannot  be  received  as  evidence.  There  is  a 
material  distinction  between  an  hospital  and  a  dispensary.  In  the  fifth 
article,  an  application  "by  other  institutions  is  pleaded;  but  that  does  not 
bear  upon  the  question.  The  correspondence  is  inadmissible.  The 
jurisdiction  exercised  by  tbe  Ecclesiastical  Court  in  these  suits  for  lega- 
cies, is  very  convenient  and  summary ;  it  avoids  the  necessity  of  resort- 
ing to  Chancery,  where  the  numerous  parties  and  the  nature  of  the  pro- 
•ceedings  occasion  a  much  larger  expense  and  delay,  than  are  produced 
hy  the  simple  and  expeditious  remedy  afibrded  by  these  Courts.    It  is 

(a)  The  put  in  brackets,  and  the  6th  and  7th  articles  were  ordered  to  be  expunged. 
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therefore  very  desirable  to  keep  the  pleadings  vrithin  the  smallest  possible 
coinpass.(a) 

The  ISng's  .Advocate  and  NichoUf  contra. 

This  is  not  a  question  in  a  Court  of  probate,  but  in  a  court  of  con- 
struction :  the  inquiry  is  not  as  to  the  factum  of  the  instrument,  but  as 
to  the  meaning  of  a  clause  in  it ;  and,  in  a  court  of  construction,  parol 
evidence  is  admissible,  and  is  only  admissible  when  the  ambiguity  is 
latent.  What  is  the  case  here?  There  is  nothing  of  ambiguity  on  the 
face  of  the  will  itself;  and  that  any  such  ambiguity  exists,  only  appears 
from  dehors  the  instrument,  viz.  from  the  fact  that  there  is  no  institution 
which  answers  in  all  respects  the  testator's  description.  The  existence 
of  this  ambiguity  is  admitted  by  the  manner  in  which  the  other  side 
have  shaped  their  case.  The  libel  stated,  that  by  the  hospital,  described 
in  the  will,  the  testator  meant  the  Lying-in  Hospital  in  Old  Street :  the 
claimant,  therefore,  admits  that  the  description  would  not,  of  itself,  and 
without  explanation,  carry  the  legacy  to  tnis  or  any  other  existing  insti- 
tution, and  has  undertaken  to  show  that  the  testator  erred  in  the  local 
description  of  the  hospital  he  proposed  to  benefit.  The  latent  ambiguity 
thus  admitted  to  exist,  is  sought  to  be  explained  by  extrinsic  circum- 
stances :  this  explanation  may  be  repelled  in  the  same  way ;  and  accord* 
in^ly,  the  present  allegation  pleads,  in  reply,  facts  showmg  that  it  not 
only  was  not  likely  that  the  testator  should  give  a  legacy  to  the  claiming 
hospital,  but  it  assigns  reasons — among  others,  the  deceased's  declara- 
tions— why  it  was  probable  that  he  intended  to  benefit  another  institu- 
tion to  which  the  legacy  in  question  has  been  paid. 

It  is  admitted  that  facts,  to  show  intention,  are  pleadable  as  explana- 

(a)  The  iarifldiction  in  peraonal  lei^cies  belonn  to  the  Ecolesiastieal  Courts.  (See  Reymth 
▼.  Maiiin^  3  Atk.  333.  2  Koper  on  Legacies,  (White's  edition)  691,  and  the  cases  there  cited  s 
and  Barker  v.  Jffiiv,  9  B.  &  C.  489.  See  also  iVoms  v.  Heminifway,  1  vol.  4,  in  n$tu,  (1  Eng. 
EccL  Rep.  12.)  Bat  the  simple  mode  there  pnrsoed  of  eniibrcmff  payment  is  but  little  known^ 
This  jarisdiction  is  exercised  by  the  Arches  Cooit  in  cases  of  all 'wills  proved  in  the  Preroga- 
tive Court,  and  by  the  Official  Principals  of  each  Diocese,  in  cases  of  wills  proved  in  the  iSo^ 
oesan  Courts. 

The  course  of  proceeding  in  the  Arches  Court  is  usually  as  follows ;— -The  executor  being 
cited  to  answer  the  legatee  m  a  suit  of  subtraction  of  legacy,  a  short  libel  is  brought  in,  plead- 
lug  that  A.  B.  made  a  will,  that  he  thereof  appointed  C.  D.  executor,  and  is  since  dead,  leaving 
bona  notabilis,  and  without  revoking  or  altering  his  will  s  that,  since  his  death,  C.  D.  has 
proved  his  will  in  the  Prerogative  Court  of  Canterbury,  that  by  his  will  A^  B.  left  a  legacy  to 
K.  F.  in  the  following  terms,  [the  clause  of  the  will  ooQtaining  the  legacy  is  here  recited],  that 
this  l^acy  remains  unsatisfied,  and  that  C.  D.  is  possessed  oi^  and  has  admitted  assets ;  has 
been  applied  to  and  refuses  payment;  and  further  pleads  the  identity  of  £,  F.  and  the  legatee, 
and  that  he  is  of  age ;  and  the  libel  concludes  with  a  pn^^r  that  the  executor  may  be  com- 
pelled  to  pay  the  legacy,  and  be  condemned  in  costs.  The  records  of  the  Prerogative  Court 
prove  all  the  facts,  except  the  assets,  age,  and  identity  of  the  legatee,  and  the  executor  is,  upon 
the  libel  being  admitted,  assigned  to  give  in  hik  answers.  Should  he,  in  his  answers,  deny 
assets,  or  the  legatees  identity  or  age,  witnesses  may  be  examined.  Sometimes,  as  in  the  case  in 
the  text,  there  may  be  some  special  circumstances  stated  in  the  libel,  and  the  executor  also  may 
plead  responsively ;  but  in  a  great  majority  of  cases,  the  legacy  is  paid  either  as  soon  as  the 
citation  is  taken  out,  or  as  soon  as  the  Hbel  is  admitted.  From  the  early  stage  in  which  these 
suits  usually  terminate,  they  pass,  in  a  great  degree,  sub  silentio,  and  are  thus  generally  sup. 
posed  more  rare  than  is  really  the  case.  Of  late  they  have,  it  is  believed,  become  more  frequent 
than  they  were  a  few  years  since.  Sometimes,  as  a  preliminary  proceeding,  an  inventory  and 
aooonnt  is  called  for  in  the  Prerogative  Court 

The  Bill  for  establishing  local  Courts  proposes  that  those  Courts  should  hfi  entrusted  with  a 
jurisdiction  ftir  the  recovery  of  legacies,  in  which  the  course  of  proceeding  would  not  be  ver^ 
ctissimilar  from  that  above  detailed ;  but  possibly,  if  the  extremely  simple,  cheap,  and  expedi-^ 
tious  jurisdiction,  now  exercised  by  the  Ecclesiastical  Courts  in  this  class  of  cases,  were  more 
generally  known — still  more  if  it  were  extended  to  the  recovery  of  legacies  char^  on  thQ 
realty — the  want  of  any  furUier  remedy  would  not  be  folt 
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tory  of  a  latent  ambiguity ;  but  it  b  denied  that  the  deceased's  declara- 
tions are.  In  Thomas  v.  Thomas^  however.  Lord  Kenyan  said — decla- 
rations at  the  time  of  making  a  will  were  admissible  to  explain  a  latent 
arobiguity.(a)  That  there  are  four  different  institutions  which  have 
claimed  the  legacy,  all  of  which  assert  that  the  terms  in  the  will  apply 
to  them,  is  a  cuxumstance  in  itself  against  this  demand :  and  the  onus 
to  establish  a  particular  and  exclusive  claim  is  on  the  party  asserting 
that  claiim.  It  is  always  pleaded  in  libels  for  legacy  that  demand  of 
payment  had  been  made  on  the  executors,  and  resisted.  The  corres- 
pondence is  annexed,  as  responsive  to  this,  and  explanatory  of  the  refusal, 
and  may  affect  the  question  of  costs. 

Judgment. 

Sm  John  NicHOix: 

This  question  is  in  respect  to  a  lesacy  which  has  already  been  paid ; 
and  the  only  point  is,  wnether  it  has  oeen  paid  to  the  right  party.  The 
Court  is  disposed  to  enter  more  fully  into  the  case,  as  perhaps  its  obser- 
vations may  prevent  a  charitable  hospital  from  a  waste  of  its  funds,  and 
from  exposing  itself  to  costs. 

It  is  a  suit  for  substraction  of  legacy  brought  by  the  Treasurer  of  the 
London  Lying-in  Hospital  against  the  executors  of  the  late  Philip  Run- 
dell.  The  litel  pleaded  the  clause  in  the  will  by  which  the  legacy  was 
Siven.  Among  a  variety  of  legacies  to  different  charities,  the  legacy 
emanded  is  m  the  words  following — "The  Lying-in  Hospittd  in 
Aldersgate  Street,  London."  The  heading  of  the  libel  describes  the 
institution  for  which  the  legacy  is  claimed,  as,  **  The  London  Lying-* 
in  Hospital,  formerly  the  Lying-in  Hospital  in  Aldersgate  Street:'' 
and  the  fourth  article  more  fuUy  describes  its  history  and  the  tes- 
tator's connexion  with  it.  By  thus  pleading,  the  plaintiff  seems  to 
admit  that  the  words  of  the  will,  without  circumstances  dehors  the 
will,  would  not  carry  the  legacy  to  the  hospital  for  which  it  is  claim- 
ed. The  will  is  dated  in  1827,  five  years  after  the  testator  had 
ceased  to  subscribe  to  this  institution ;  and  the  allegation  now  offered 
pleads  that  the  charity,  claiming  this  legacy,  is  not  the  charity  described 
or  intended  by  the  testator  in  his  will.  [The  Court  here  shortly  stated 
the  substance  of  the  allegation.]  The  three  first  articles  are  not  objected 
to :  but  a  question  is  raised  whether  the  parol  declaration,  pleaaed  in 
the  fourth  article  is  admissible.  The  Court  would  be  very  cautious  in 
admitting  such  an  article  for  the  purpose  of  explaining  what  the  deceas- 
ed intended.  If  such  a  course  be  open  to  the  one  side  for  the  purpose  of 
explaining  this  ambiguity,  it  is  also  open  to  the  other  in  order  to  show 
that  the  testator  meant  not  the  Dispensary  in  Aldersgate  Street,  but  the 
Hospital  in  the  City  Road.  The  will  speaks  for  itself,  and  the  declara- 
tion does  not  carry  the  matter  further.  The  expression  still  is  *'  Hospi- 
tal," not  "  Dispensary :"  and  I  do  not  know  whether  assistance  to  lying- 
in  women  does  not  come  within  the  objects  of  a  general  Dispensary.  I 
am,  however,  very  strongly  disinclined,  without  further  consideration, 
to  make  a  precedent  of  introducing  declarations  between  the  testator 
and  the  drawer  of  his  will.  There  may  be  circumstances,  as  where 
they  are  the  only  evidence,  and  where  they  are  direct  and  stringent,  in 

(a)  6  T.  R.  671.  1  Phillipt  on  Ehridenoe,  519.  **  It  leems  to  be  now  settled,  that  all  oon- 
venationf  and  declarations  of  testators  wiU  be  received  where  parol  evidence  is  admissible, 
whether  made  befiire,  at  the  time,  or  after  the  making  of  their  wiUa,  but  with  different  degnm 
of  weight  and  credit'*  1  Roper  on  Legacies,  155.  (White's  edition)  citing  Lord  Eldon  in 
TVtmfiter  v.  Bayn€$^  7  Ves.  508. 
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which  it  mi^ht  possibly  become  the  duty  of  the  Court  to  admit  declara- 
tions ;  but,  m  the  present  instance,  they  do  not  alter  the  case :  the  ques- 
tion still  remains,  whether  the  testator  meant  the  General  Dispensary  in 
Aidersffate  Street,  or  this  Lying-in  Hospital  which  was  formerly  situate 
there,  but  which  is  now  removed.  The  fifth  article  is  in  some  degree 
contradictory  and  explanatory  of  the  libel ;  but  yet  not  directly  so,  be- 
cause the  title  of  the  institution  now  existing  in  Aldersgate  Street  is 
"  Lying-in  Charity ^^  not  "  Hospital.'* 

The  two  next  articles,  pleading  the  correspondence,  appear  irrelevant ; 
or,  at  all  events,  are  unnecessary.  The  sole  question  is,  the  intention 
of  the  testator  in  giving  this  legacy.  I  cannot  think  this  correspond- 
ence can  tend  to  snow  what  was  the  opinion  of  the  testator :  it  tends 
to  show  the  opinions  of  the  executors,  but  not  of  the  testator.  It  is, 
indeed,  chiefly  relied  upon  as  bearing  on  costs :  and  also  as  explanatory 
of  the  conduct  of  the  executors:  but  that  requires  no  justification ;  no 
one  will  impute  to  them  that  they  are  acting  otherwise  than  quite 
properly.    The  party  suing  must  make  out  his  case. 

The  sole  question  then  is,  whether  the  legacy  is  given  to  "  The  City 
of  London  Lying-in  Hospital,  City  Road.''  That  institution  comes  not 
within  the  words,  neither  by  name  and  title  nor  by  locality ;  neither  by 
the  beginning  nor  by  the  end  of  the  description.  First;  as  to  the  name 
and  title,  or  oeginning  of  the  description.  The  legacy  is  not  ^iven  "  to 
tte  City  of  London  Lying-in  Hospital,"  which  is  the  description  of  the 
claimant ;  but  to  '*  the  Lym^-m  Hospital,"  which  would  apply  as  well 
to  any  other  charity  for  lymg-in  women— -of  which  there  are  several. 
Secondly,  as  to  the  locality,  or  end  of  the  description :  it  is  not  *'  the 
City  R(Mid,"  but  **  Aldersgate  Street."  An  attempt  is  made  in  the  libel 
to  remedy  this  by  stating  that  about  sixty  years  ago  the  City  of  London 
Lying-in  Hospital  was  carried  on  in  Aldersgate  Street.  That  was  about 
or  before  the  time  that  the  testator  came  to  London :  and,  on  that 
account,  he  was  not  likely  to  make  a  blunder  in  its  locality.  On  the 
other  hand,  the  site  of  the  Dispensary  having  formierly  been  a  Lying-in 
Hospital,  it  is  likely  enough  to  have  retained  the  name  of  a  hospital,  or 
the  Lying-in  Hospital,  though  the  correct  name  was  the  General  Dis- 
pensary. The  deceased,  then  was  much  more  likely  to  mistake  as  to 
Its  title  than  as  to  its  locality :  and  from  the  description  alone,  the  pro- 
bability is  in  favour  of  the  locality,  and  that  the  le^cy  was  not  intended 
for  the  City  of  London  Lying-in  Hospital  in  the  City  Uoad,  but  for  some 
institution  in  Aldersgate  Street. 

The  extrinsic  circumstances  are  more  decisive.  In  support  of  the 
claim  of  the  Hospital  in  the  City  Road,  it  was  thought  necessary  to 
plead,  that  the  testator  had  subscribed  to  that  institution  from  1818  to 
1622.  This,  standing  alone,  is  rather  unfavourable  then  otherwise,  for 
the  subscription  was  discontinued  for  five  years  before  the  will  was 
made.  He  probably  subscribed  from  some  temporary  considerations, 
but  his  withdrawing,  when  possessed  of  immense  wealth,  shows  that 
he  thought  the  institution  did  not  want  funds,  or  was  no  longer 
entitled  to  his  support ;  and  it  is  expressly  pleaded,  that  he  never  inter- 
fered in  its  concerns,  never  sent  patients  there,  and  never  resumed  his 
subscription :  but,  on  the  other  hand,  looking  to  his  connexion  with  this 
institution  in  Aldersgate  Street,  he  was  an  annual  subscriber  for  forty 
years, — a  life  governor — sent  a  number  of  patients — made  an  additional 
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donation  in  1817,  because  he  had  gent  an  unusual  number  of  patients, 
and  took  an  interest  in  it  by  attending  the  election  of  its  officers. 
All  these  circumstances  then,  tend  to  show,  that  he  meant  that  insti- 
tution ;  and  though  he  was  mistaken  in  the  exact  title,  he  was  accu- 
rate in  describing  its  locality. 

The  testator  has  enumerated  in  his  will  no  less  than  fifteen  charities 
to  which  legacies  of  200/.  each  are  given,  and  he  is  very  particular  in 
describing  each  by  its  locality,  however  well  the  institution  may  other- 
wise be  known.  It  is,  therefore,  very  improbable  that  he  should  mis- 
state the  locality  of  the  charity  he  intended  to  benefit,  and  describe 
it  in  Aldersgate  Street  (where  he  had  never  known  it)  when  it  was 
in  Old  Street,  City  Road,  which  is  at  some  distance,  particularly 
when  he  left  a  legacy  to  the  hospital,  next  door  to  it,  by  the  descrip- 
tion of  St.  Luke's  Hospital  in  Old  Street  Road.  It  is  equally  impro- 
bable, or  still  more  so,  that  he  should  omit  altogether  this  charity  in 
Aldersgate  Street  which  he  had  so  much  supported,  and  about  which 
he  had  so  greatly  interested  himself  for  forty  years,  and  to  the  time 
of  his  death.  I  feel  satisfied  that  the  testator  intended  to  give  this 
legacy  to  the  General  Dispensary  in  Aldersgate  Street,  notwithstanding 
the  objection  arising  from  the  mistake  of  the  name.  But  the  executors 
are  not  bound  to  prove  for  whom  the  le^cy  was  intended :  it  rests 
with  the  other  party  to  show  that  the  institution,  for  which  he  claims, 
is  entitled. 

The  allegation,  excepting  the  parol  declarations  in  the  fourth  article, 
and  the  whole  of  the  sixth  and  seventh  articles — which  I  direct  to  be 
expunged — is  admissible ;  and  I  may  venture  now  to  say,  that  if  the 
facts  stated  in  this  allegation,  thus  reformed,  were  proved,  I  should  pro- 
nounce against  the  application.  If  the  party  stops  here,  the  executors 
protmbly  will  not  press  for  costs,  to  which  they  would  be  entitled  if  the 
cause  was  persisted  in. 

Allegation  to  be  reformed. 
Nole.  The  proceedings  were  discontinue. 


The  Office  of  the  Judge  promoted  by  LEE  v.  MATTHEWS.— p.  169. 

Brawling  and  amiting,  at  a  Teetiy  attended  only  by  five  peraooe,  and  held  in  a  room  ntoata 
within  the  churchyard,  are,  ratione  loei^  offences  within  the  stat.  5  &  6  £dw.  6,  c.  4,  though 
of  a  very  slight  ecclesiastical  character.  In  such  a  case — ^wfaere  the  Promoter,  a  Jhivate  m- 
dividual,  was  proceeding  vindictively,  and  had  in  the  articles  exa^r^nerated  the  smiting,  and 
suppressed  his  own  brawling  expressions,  which  provoked  the  amitmg — the  Court  directed 
the  matter  to  stand  over  for  private  arrangement ;  but,  that  fiiiling,  on  a  subsequent  day  pro- 
nounced  the  brawling  and  smiting  proved,  decreed  the  defendant  to  be  suspended  ab  ingreuu 
see/e«u0  for  a  week  ror  brawling,  and  to  be  imprisoned  24  hours  &r  smiting,  and  ultimately 
condemned  him  in  costs. 

The  Minister  has,  in  the  first  instance,  the  right  to  the  possession  of  the  key  of  the  church,  and 
Uie  church-wardens  have  only  the  custody  of  the  church  under  him ;  if  he  refuse  access  to 
the  church  on  fitting  occasions,  complaint  most  be  made  to  higher  authorities. 

Where  the  office  of  the  Judge  is  promoted,  the  whole  transactioD  should  be  fiurly  stated  in  the 
articles,  in  order,  first,  that  the  Judge  may  consider  whether  he  ought  to  allow  his  office  to 
be  promoted,  and  secondly,  that  the  defimdant  may  be  enabled,  without  injustice  to  himself 
to  give  an  affirmative  issue. 
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The  Office  of  the  Judge  promoted  by  FIELD  v.  COSENS.— p.  178. 

A  defendant,  an  gifing  an  affinnative  iwoe,  suspended  ah  ingre9$u  eeeUiMt  fat  a  month,  and 
ooademneS  in  costs  ibr  brawling  on  two  occasions  at  a  vestry  held  in  the  ^hunftftlr 


TAYLOR  V.  MORSE.— p.  17». 
On  Appeal. 

A  respondent  may  be  admitted  as  a  pauper  in  the  Court  of  Appeal ;  and  the  Court  looks  at  hJs 
faeuUU9  at  the  time  of  his  application,  not  at  what  he  may  have  been  possessed  of  at  a  for- 
mer time. 


PREROGATIVE  COURT  OF  CANTERBURY. 

LILLIE  V.  LILLIE.— p.  184. 

The  law  presumes  priml  facie,  1st  that  if  a  paper  (a  will)  be  left  at  a  party's  house,  it  comes 
into  his  possession :  2dly,  that  if  it  be  thus  traced  into  his  possession,  and  be  not  forthcoming 
at  his  death,  he  destroyed  it  A  draft  will  being  propounded  under  these  circumstances,  the 
Court  pronounced  tho  deceased  was,  as  fiur  as  appeared,  dead  intestate,  and  condemned  the 
party  setting  up  the  paper  in  costs. 

Tms  was  a  cause  of  proving  in  solemn  form  of  law,  a  draft  of  the  will 
of  Charles  Edward  Lillie,  deceased :  the  will  was  alleged  to  have  been 
destroyed  without  his  privity  or  consent.  The  draft  was  propounded 
by  the  mother  of  the  deceased,  and  opposed  by  his  widow. 

LushingUm  and  NichoU  in  support  of  the  draft. 

Dodson  and  Addams  for  an  intestacy. 

Judgment. 

Sut  John  Nicholl. 

The  instrument  set  up  in  this  case,  is  a  draft  of  the  will  of  Charles 
Edward Lillie :  the  will  itself  being  alleged  to  have. been  destroyed 
without  his  privity  or  consent.  The  fact  that  the  deceased  executed 
such  a  will  is  proved ;  but,  as  it  is  not  forthcoming,  the  party  setting  it 
up  must  satisfy  the  Court  (a)  that  it  was  not  destroyed  animorevocandi, 
by  the  deceased;  as,  for  instance,  by  showing  that  he  had  no  opportu- 
nity of  so  doing,  {b)  or  that  it  had  been  lost,  or  destroyed,  without  his 
privity  or  consent 

(a)  Not  by  evidence  amounting  to  positive  certainty,  but  only  such  as  reasonably  produces 
moral  conviction.  Daw  v.  Dams,  2  Add.  226.  [3  Eng.  Eccl.  Reps.  277.]  Colffin  v.  Fraur, 
Vol  11.  325.  [4  Eog.  EccL  Reps.  113.]  For  the  acts,  declarations,  conduct,  and  affections  of 
the  deceased  may  raise  such  an  extremely  strong  improbability,  almost  amounting  to  an  impos* 
sibility,  of  his  having  himself  destroyed  the  wSl,  antmo  reoocandt,  as  to  rebut  the  prima  mde 
legal  presumption,  and  to  compel  the  Court  to  conclude  that  the  deceased,  at  the  time  of  his 
d^th,  believed  the  will  was  in  existence,  and  would  act  upon  his  property ;  and  consequently 
that  its  non'appearanco  was  the  result  of  some  cause  other  than  the  wish  and  intention  of  the 
deceased.  This  was  the  principle  of  the  decision  in  Jamet  v.  Jamu  (an  amicable  suit),  Prerog. 
Hilary  Terra,  18^,  wherein  an  executed  fair  copy  was  pronounced  for ;  the  will  itself,  thouni 
it  was  known  to  have  been  in  the  deceased's  possession,  not  being  found  on  his  death.  The 
facts,  moving  adherence  to  the  last  moment  of  his  lil^  were  quite  irresistible. 

(6)  Thus,  if  the  will  is  traced  oat  of  the  deeeas^'s  possession  and  custody,  it  rests  with  the 
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The  deceased  died  on  the  28th  of  October,  1828,  leaving  a  widow,  a 
mother,  a  brother  and  a  sister.  Not  only  was  his  marriage  with  Anna 
Goldsmith  (which  took  place  on  the  5th  of  September,  1827),  disap- 
proved of  by  his  mother  and  family,  but  they  objected,  on  account  of  his 
circumstances,  to  his  marrying  at  all.  Soon  afterwards  he  had  a  violent 
attack  of  illness,  and  in  October  sent  for  his  friend  Mr.  Whitmore, 
a  stockbroker,  to  whom  h^  gave  instructions  for  his  will.  Whitmore 
employed  his  own  solicitor :  the  will  was  duly  executed,  and  was  de- 
posited by  Whitmore  at  his  banker's.  Whitmore  and  two  other  friends 
wer^  appointed  trustees  and  executors. 

This  will  was  not  favourable  to  his  wife,  and  it  was  executed  without 
her  privity  or  knowledge  of  its  contents.  His  property  consisted  of  a 
freehold  house  and  of  about  3,500/.  personalty.  The  house  was  devised 
to  the  mother  for  life,  and  then  to  the  brother :  he  gives  to  his  mother  an 
annuity  of  100/.,  and  to  his  wife  the  interest  of  the  residue,  and  that  only 
during  her  widowhood.  Now  this  interest  at  4  per  cent  would  not 
exceed  40/.  a  year.  He  also  gave  her  some  contingent  interest  after  the 
death  of  his  mother. 

The  reason  suggested  for  this  disposition  was,  that  she  brought  him 
only  500/.  as  her  fortune, — that  this  was  too  slight  a  portion, — tnat  her 
father  ought,  and  was  fully  competent,  to  provide  for  her ;  and  there- 
fore, though  at  the  altar  the  deceased  had  endowed  her  with  all  his 
worldly  goods,  he  intended  to  throw  the  onus  of  her  maintenance  on  her 
own  father.  But  as  a  professional  man  he  must  have  known,  that  hav- 
ing accepted  the  portion  given  with  his  wife,  he  was  bound  to  support 
her.  If  any  creoit  be  due  to  the  deceased's  declarations,  he  believed 
his  mother  and  brother  had  used  means  to  give  him,  while  on  the  bed  of 
sickness,  unfavourable  impressions  of  his  wife ;  and  there  are  circum- 
stances which  tend  to  connrm  the  sincerity  of  his  belief,  whatever  foun- 
dation it  mi^ht  have  had  in  reality.  Taking,  however,  the  simple  fact, 
that  the  will— made  only  two  months  after  marrriage, — when  he  was 
dangerously  ill, — was  so  adverse  to  his  wife,  is  it  highly  improbable  that 
he  should  revoke  it  ? 

That  the  wife  showed  him  great  attention  during  his  first  illness  is 
not  denied,  and  the  subsequent  history  of  his  own  conduct  prove  that  he 
became  greatly  attached  to  her.  He  went  with  her  to  reside  at  Totten- 
ham :  he  went  with  her  on  tours ;  he  resided  for  some  time  with  her  at 
her  father's  house,  but  they  never  went  to  reside  with  his  mother.  His 
ill  state  of  health  continuing,  his  wife  was  a  constant  and  vieilant  nurse, 
and  his  great  anxiety  was,  lest  by  her  attention  to  him  she  should  injure 
her  own  health.  Looking,  then,^at  this  history,  nothing  could  be  more 
improbable  than  that  he  should  suffer  this  will  to  stand. 

In  addition  to  this  conduct  there  are  various  confidential  conversa- 
tions and  declarations  that  he  would  revoke  it ;  but  it  is  said,  that  he 
did  not  intend  to  die  intestate ;  and  it  is  true  that  he  might  propose  to 
make  another  will.  There  is,  however,  a  declaration, "  that  the  law 
would  make  his  will  in  a  manner  that  would  be  quite  satisfactory  to 
him."  What  would  that  be  T  His  brother  would  take  the  small  free- 
hold ;  his  widow  would  take  a  moiety ;  and  the  other  half  would  be 

other  party,  either  to  show  hy  the  same  sort  of  evidence  that  it  came  again  into  his  possession 
or  caslodjr,  or  that  it  was  destroyed  by  his  directions,  or  with  his  privity  and  consent  Cohin 
T.  Fraser,  VoL  II.  337.    [4  Eng.  EccL  Reps.  113.] 
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divided  between  his  motheri  brotheri  and  sister :  and  the  deceased  him- 
self, being  a  solicitory  must  have  been  aware  that  the  law  would  thus 
dispose  of  his  property.  An  intestacy  therefore,  in  this  case,  is  not  im- 
probable :  and  is  quite  consistent  witn  a  continuance  of  affection  for  his 
mother,  brother,  and  sister,  though  not  with  its  continuance  to  the  same 
extent,  and  to  that  exclusive  degree  as  when  he  made  this  will.  The 
probability  then  is,  that  he  would  revoke  and  destroy  this  will. 

On  the  other  hand,  what  evidence  is  there  to  show  the  impossibility 
of  such  destruction  by  himself?  None.  It  should  at  least  be  shown, 
that  no  opportunity  for  it  occurred :  but  the  evidence  bears  all  in  an  op- 
posite direction.  It  appears  from  the  deposition  of  Mr.  Whitmore, 
(against  which  and  against  whose  credit  and  character  there  is  not  the 
slightest  imputation),  that  though,  as  the  deceased's  confidential  friend, 
he  had  been  employed  in  preparing  the  will,  while  the  deceased  was 
ill,  he  did  not  agree  in  or  approve  of  the  disposition ;  and  therefore  when 
the  deceased  recovered  from  the  violence  oi  the  attack,  Whitmore  fetch- 
ed the  will  toother  with  a  codicil  from  his  banker's  and  inclosed  them, 
and  the  Solicitor's  bill  for  preparing  the  will,  in  an  envelope,  and  called 
at  the  deceased's  house  to  deliver  the  packet  to  him.  The  deceased 
being  at  dinner  or  lying  down,  Whitmore  left  the  papers  at  the  house, 
either  with  the  female  servant  or  with  the  clerk,  but  with  which  of  the 
two  he  does  not  recollect ;  nor  has  the  servaiit,  nor  the  clerk  (both  of 
whom  were  in  the  habit  of  receiving  parcels  and  messages),  an  exact 
recollection  of  Whitmore's  leaving  this  particular  parcel :  but  there  is 
no  reason  to  doubt  the  accuracy  of  that  gentleman's  evidence ;  and  then 
the  presumption  firom'the  will  being  left  at  the  house  is,  that  it  came 
into  the  deceased's  possession.  Here,  therefore,  the  paper  is  traced  back 
to  the  possession  of  the  deceased,  under  circumstances  which  raise  a 
strong  probability  that  he  would  destroy  it. 

That  the  deceased  himself  did  destroy  it  there  is  no  direct  legal  evi- 
dence :  but  the  widow,  in  her  affidavit  of  scripts,  swears,  that  the  will 
was  delivered  to,  and  that  then  it  was  torn  and  burnt  by,  the  deceased. 
She  did  not  even  know  the  contents ;  but  only  the  fact  that  it  was  burnt, 
and  this  is  no  after-thought,  for  she  mentioned  the  circumstance  in  the 
deceased's  life-time.  She  has  therefore  purged  herself  by  her  oath  that 
it  was  not  she,  but  the  deceased  himself  who  destroyed  these  papers. 

Looking,  then  to  all  the  circumstances — to  the  contents  of  the  will 
itself — to  the  time  and  circumstances  under  which  it  was  made — to  the 
subsequent  conduct  of  the  deceased — to  his  very  great  affection  for  his 
wife — to  his  various  declarations — to  the  positive  evidence  of  Whitmore 
that  he  had  carried  back  the  will  together  with  the  Solicitor's  bill, — and — 
to  what  I  have  hitherto  omitted  to  mention — the  admitted  fact,  that  the 
deceased  himself  called  to  pay  the  bill,  and  though  he  had  not  the  bill 
with  him,  yet  that  he  knew  the  amount,  I  am  of  opinion,  not  only  that 
there  is  no  proof  that  the  will  was  destroyed  without  the  deceased's  pri- 
vity, but  I  am  morally  convinced  that  it  was  destroyed  by  the  deceased 
himself:  it  is  not  necessary  to  prove  that ;  for  the  fact,  that  the  will  was 
left  at  the  deceased's  house,  is,  as  I  have  said,  sufficient  presumptive 
proof  that  it  came  into  his  possession ;  and  it  is  not  attempted  to  be  de- 
nied that,  if  traced  into  his  possession,  the  law  prima  facie  presumes 
that  he  destroyed  it ;  (a)  and,  in  this  case,  that  presumption  is  strength- 

\a)  In  the  case  ^tPinhaUow  v.  Robiiuan^  adminutration  of  Pinhallow,  as  dying  intestate, 
wu  {{nnted  to  his  nephew,  Robinson :  he  was  called  by  PinhaUow  to  show  cause  why  it 


?' 
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ened  by  the  parol  evidence  of  his  declarations,  and  of  his  increased 
attachment  for  his  vfife. 

Bboald  not  be  revoked,  who  offered  an  allegation  propounding  the  draft  of  a  will ;  that  the  de- 
ceased gave  inatructiona  to  Mills,  which  were  written  over  and  executed  by  him ;  that  soon  after 
the  execution  of  the  will  he  went  into  Cornwall,  and  there  declared,  on  the  Thursday  before  he 
died,  that  he  had  made  his  ¥dll,and  that  it  was  at  London ;  that  he  had  made  his  kinsman.  Pin- 
hallow,  his  executor,  and  that  **  he  will  be  the  Squire  now ;  "*  that  since  his  death  the  will  could 
not  be  found.  ^ 

Per  Curiam.  (Dr.  Bettesworth.) 

If  the  will  had  been  found  cancelled,  it  might  depend  on  circumstances  how  it  came  in  that 
state ;  and,  if  any  declarations  near  the  time  of  the  testator's  death,  it  might  be  presumed  to 
have  been  done  by  the  person  prejudiced  by  it  It  will  lie  on  the  other  side  to  show  that  the 
deceased  departed  from  Lis  intentions,  in  order  to  lead  the  presumption  that  he  cancelled  iL 

Allegation  admitted. 

The  Instructions  and  execution  were  proved,  but  it  did  not  appear  how  the  wiU  was  lost,  and  that 
the  deceased  was  privy  to  Mills  having  preserved  the  draft.  The  original  will,  which  had  been 
left  with  Mills,  the  writer,  was  taken  out  of  his  hands  by  Pinhallow,  when  he  was  going  into 
the  country;  but  there  was  no  account  of  it  afterwards.  The  decJaratiQns  of  the  deceased, 
relating  to  his  will,  were  not  uniform — some,  that  he  had  no  will 

Per  Curiam, 

The  question  in  law  is,  whether  it  is  necessaiy  that  the  will  should  have  been  seen  after  his 
death,  and  whether  the  law  presumes,  if  there  be  no  account  of  a  departure  fh>m  his  intention, 
that  it  has  been  lost  by  misfortune;  If  it  does  not  appear,  it  mutt  be  supposed  to  have  been  de- 
stroyed by  the  deceased  himself  ,  unless  there  were  stronger  presumptions  on  the  other  side, 

rronounced  to  die  intestate. 

The  presumption  in  the  case  of  cancellation  was  thus  held  in  the  following  case,  similar  in 
some  respects  to  Colvin  v.  Fraser^  (VoL  II.  3^,)  [4  £ng.  EccL  Rep.  113.] 

B0U6HEY  V.  SIR  WILLIAM  MORETON. 

Cancellation  of  one  duplicate  a  canoellatian  of  both.    In  deceased's  custody,  must  be  presumed 
to  be  cancelled  by  deceased. 

Lady  Moreton,  in  pursuance  of  power  on  marriage,  executed  two  duplicates  of  will;  one  she 
kept,  and  the  other  was  Idl  in  the  hands  of  an  executor.  Soon  after  her  death,  that  in  her  cus- 
tody was  found  cancelled,  in  a  trunk,  with  other  papers,  her  seal,  name,  and  entire  attestation  of 
witnesses,  torn  or  cot  off.  Shr  William  swore  he  believed  she  cancelled  it  herself,  it  beinjg 
found,  upon  the  search,  in  the  state  it  now  is,  which  was  the  first  time  he  ever  saw  it  This 
cancelled  and  uncancelled  duplicate  being  brought  in,  the  matter  was  brought  before  the  Court, 
to  determine  whether  probate  should  be  granted  to  fioughey  of  the  uncancelled  duplicate,  or 
administration  should  be  granted  to  &r  William,  as  husbuid.         f 

The  Court  was  of  opinion,  that  a  cancellation  of  one  duplicate  was  in  law  a  cancellation  of 
both ;  and  that  as  the  cancelled  duplicate  was  found  in  her  custody,  and  it  did  not  appear  that 
any  other  person  had  access  to  it,  it  must  be  presumed  the  deceased  cancelled  it  herself:  there- 
fore refused  to  grant  probate  to  Boughey,  as  prayed,  upon  the  evidence  now  before  the  Court,  but 
gave  time  to  the  next  Court,  to  determine  whether  he  would  propound  the  uncancelled  dupU. 
cate,  or  would  undertake  to  prove,  either  that  the  other  part  was  cancelled  by  some  other  per- 
son ;  or,  if  by  deceased,  that  she  did  it  inadvertently  or  accidentally,  and  not  animo  caneeOandi ; 
otherwise,  tne  Court  decreed  administration  to  her,  as  dying  intestate,  to  be  granted  to  Sir  Wil- 
liam, as  husband. 

So  in  the  case  of  Hare  v.  Nasmytk,  before  the  House  of  Lords,  Lord  Chancellor  Eldon  said— 
**  According  to  all  principle,  if  a  paper,  cancelled,  and  the  seal  cut  off,  or  the  name  erased,  is 
found  in  a  fast  locked  place  of  the  testator,  the  prima  facie  inference  from  that  is— not  that  the 
testator  meant  it  should  continue  to  be  his  will,  but  that  the  testator  was  the  person  that  did 
that  act  himself,  which  is  found  to  be  evidenced  by  the  state  of  the  paper  found  in  his  fost-locked 
closet*]    Vide  1  Shaw,  73.  S.  C.  2  Add.  25.  n.  [2'Eng.  Eccl.  Rep.  206.] 

Again :  **  I  am  satifi6ed  that  the  seal  was  taken  away  by  excision ;  and  it  appears  to  me 
also,  that  this  excision  is  prima  facie  to  be  taken  to  be  an  excisbn  by  his  own  act ;  and  that, 
according  to^  the  principles  which  you  apply  to  cases  of  this  sort,  the  circumstance  that 
it  was  found  in  his  own  custody,  and  in  a  place  of  security,  and  with  this  excision,  is  to  be  taken 
as  evidence  that  it  was  his  own  act"  Ibid.  77. 

But  it  is  believed  that  the  presumption,  when  a  testamentary  paper  is  not  forthcoming  on  the 
death  of  a  party,  and  no  evidence  be  givea  of  its  destruction  by  the  deceased,  or  b^  any  other 
person,  has  never  been  ascertained  by  a  judicial  decision  in  the  Courts  of  Westmmster  Hall ; 

*  The  real  estate  was  likewise  devised  to  hlin  by  the  will;  but  he  wai^  neither  his  heir  at  law 
er  next  of  kin. 
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I 

The  only  difficulty  is  to  find  out  some  fair  grounds  to  justify  the  mo* 
ther  in  setting  up  such  a  case.  All  the  facts  were  fairly  communicated 
to  her,  and  to  her  friends  and  advisers.  There  was  no  appearance  of 
mystery  nor  of  concealment.  The  executors  were  satisfied  that  the  will 
had  no  existence  either  in  fact  or  law ;  nay,  there  was  the  widow's  affi- 
davit, directly  stating  that  the  deceased  had  burnt  it  In  oppxMition  to 
this,  the  mother  chose  to  set  up  a  case  pf  spoliation  against  some  persons. 
It  is  true  that  no  person  is  directly  fixed  upon  against  whom  the  charge 
of  spoliation  is  made:  but  on  whom  must  the  imputation  attach? 
Though,  however,  she  does  not  directly  charge  spoliation,  she,  at  all 
events,  by  necessary  implication  imputes  to  iSd  widow  perjury  in  her 
affidavit  of  scripts  and  answers,  wherein  she  swears,  **  that  she  saw  the 
deceased  bum  a  paper,  saying  *  he  wished  he  had  never  made  it ;'  and 
that  while  it  was  burning  she  read  the  words, '  This  is  the  last  will  and 
testament/  "  The  engrossed  copy,  which  is  before  the  Court,  has  the 
words,  **  Last  will  and  testament,"  in  a  large  text  hand,  and  thus 
strengthens  the  widow's  affidavit.  The  mother,  brother,  and  sister,  are 
entitled  to  one-half  of  the  personalty,  and  I  think  it  more  just  that 
the  expenses  incurred  in  this  suit  should  fall  upon  the  mother,  the 
party  \n  this  cause,  than  that  any  part  of  the  costs  should  fall  upon  the 
widow  in  diminution  of  her  shar^  of  the  efiects. 

I  therefore  pronounce  against  the  instruments  propounded ;  that,  as 
far  as  appears,  the  deceased  is  dead  intestate ;  and  I  condemn  Mrs. 
Christiana  Lillie,  the  mother,  in  costs. 

bowever,  it  aeems  probable  that  those  Coarts  would  be  graided  by  the  principle  acted  apon  in  the 
Ecclesiastical  Courts;  lor  in  Mo£gridge  ▼.  ThachoeU^  7  Ves.  79,  Lcntl  Chancellor  Eldon  thus 
expresses  himself: — Lord  Thurtow  in  referring  to  the  case  of  The  Attorney-General  y.  Siderjin^ 
does  not  take  notice  of  the  circumstance,  that  though  there  had  been  an  appointment,  it 
might  have  been  revoked ;  and  the  non-exwtence  of  it  was  prima  &cie  evidence  of  that 
fiuS,  that  it  was  revoked.** 


AITKIN  V.  FORD.— p.  193. 


On  Motion* 


Administration,  as  to  a  creditor,  decreed  to  the  mother  of  an  intestate,  advanced  by  her ;  the 
fiither,  tliough  alive,  having  been  divorced  a  vinculo  matrimonii  and  married  again. 

The  Court,  before  granting  administration  to  a  creditor,  requires  an  affidavit,  (inter  alia,)  that 
he  has  no  other  security ;  and  if  the  person  first  entitled  to  the  grant  is  abroad,  and  the  ser- 
vice  of  the  decree  is  ca  the  Royal  Exchange,  that  such  person  has  no  agent  in  this  oountry. 

GosTUNG  moved  for  letters  of  administration,  on  an  affidavit,  the  sub- 
stance of  v^hich  is  as  foUov^s :— Catherine  Aitkin  of  Weymouth,  single 
vtroman,  made  oath :  That  Charles  Ford  late  of  Trinidad,  a  Lieutenant 
in  H.  M.  first  Regiment  of  Foot,  died  on  the  1st  of  April,  1829,  a  bach- 
elor and  intestate,  leaving  James  Ford,  his  natural  and  lawful  father, 
now  residing  in  the  United  States  of  North  America ;  that  the  deponent 
in  1804  was  duly  married  to  James  Ford  in  Scotland ;  that  in  CCctober 
1817  she  separated  herself  from  him  in  consec|uence  of  discovering  his 
adultery,  and  in  1820  obtained  a  decree  of  divorce  in  the  Commissary 
Court  of  Scotland ;  which  decree  was  affirmed  by  the  house  of  Lords ; 
and  that  James  Ford  had  since  married  the  woman  with  whom  he  had 
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been  living  in  adultery :  that  the  deponent,  durinj;  the  time  of  her  mar- 
riage had,  by  James  Ford  her  husband,  ten  children,  of  which  the 
deceased  was  one ;  that  from  the  time  of  auittine  her  husband  in  1817, 
she  had  entirely  maintained  and  educated  her  children  from  her  own 
separate  property ;  that  in  the  purchase  of  two  commissions  in  the  army 
for  the  deceased,  and  in  fitting  him  out,  she  had  expended  upon  him  900/. ; 
and  that  the  same  was  now  justly  owing  to  her  from  the  said  deceased's 
estate ;  and  that  the  only  property  thereto  belonging  in  this  country  was 
about  120/.  due  from  the  War  Office. 

Per  Curiam. 

The  decree,  citing  James  Ford,  has  only  been  served  by  affixing  it  to 
the  Royal  Exchange :  and  the  affidavit  does  not  state  that  he  has  no  agent 
in  this  country ;  nor  that  the  party,  applying  for  the  administration, 
has  no  other  security  for  the  money  with  which  she  purchased  the  de- 
ceased's commissions :  it  is  therefore  deficient  in  these  particulars ;  but 
when  such  defects  are  supplied,  the  administration  may  pass  to  Cather- 
ine Aitken.  (a) 

(a)  The  Court,  before  gnntmg  administration  to  a  creditor,  requirea  an  a£5idaTit  of  the 
amount  of  tho  effecta,  and  of  the  Sebi,  and  that  the  creditor  has  no  other  security.  Justifying^ 
security  is  called  fbr  at  the  Court's  discretion,  according  to  the  circumstances  of  each  case,  save 
that  there  is  one  general  rule,  that  in  all  cases  where  there  is  not  a  personal  service  of  the  de- 
cree on  the  party  or  parties  having  a  prior  claim  to  the  grant,  justifying  securities  are  required  ; 
and  if  the  party  first  entitled  is  abroad,  the  decree  must  be  served  on  the  royal  exchange  and  on 
his  agent,  or  an  affidavit  must  be  made  that  he  has  no  agent  in  this  country. 

When  the  property  is  large,  and  exceeds  to  a  considenble  extent  the  amount  of  the  interest  of 
the  party  applying  ior  the  grant,  the  Court— even  where  the  party  first  entitled  to  the  grant  is 
abroad — sometimes  requires  to  be  satisfied  that  he  has  had  notice  of  the  intention  to  apply  fbr 
such  a  grant,  and  frequently  directs  the  matter  to  stand  over  till  sufficient  time  has  elapsed, 
since  the  service  of  the  decree,  fi>r  an  appearance  to  be  given. 


•     In  the  goods  of  MARY  POWELL.— p.  195. 

On  Motion. 


The  Prerogative  Court  granted  an  administration,  limited  to  aasiffn  a  term  in  the  diocese  of  A., 
the  will  of  the  deceased  (who  had  no  gcods  out  of  the  diocese  of  R,  except  this  satisfied  term,) 
having  been  proved  in  the  Court  of  B.,  and  the  chain  of  executors  being  subsequently  un- 
broken. 

Semble,  that  a  diocesan  probate  can  give  no  authority,  nor  continue  any  'privity,  as  to  satisfied 
term  in  another  diocese. 

WiLUAM  Powell  by  his  will  appointed  his  wife,  Mary  Powell,  sole 
executrix  and  residuary  legatee ;  and  m  1775  she  proved  his  will  in  the 
Prerogative  Court  of  Canterbury. 

Mary  Powell  by  her  will  appointed  her  son,  her  daughter,  and  John 
Pocock,  executors :  and  in  1784  they  proved  her  will  in  the  Episcopal 
Court  of  Gloucester.  John  Pocock  survived  his  co-executors,  and  died 
in  March  1819 ;  and  his  will  was  proved  by  his  wife,  Jane  Pocock,  the 
sole  executrix,  in  the  Prerogative  Court  of  Canterbury.  She  also  made 
her  will,  and  appointed  Ann  Watts  and  Reynold  Gunter  her  executors, 
who  in  1820  proved  in  the  same  Court. 

In  1761  by  indenture  of  mortgage, ,  certain  premises  in  the  county 
of  Somerset  were  assigned  to  Robert  Powell,  to  be  held  to  him,  his  exec- 
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utors,  &c.  for  the  remainder  of  the  term  of  1000  years,  with  the  usual 
proviso  of  redemption.  By  an  indenture  of  Ist  January  1828,  reciting 
that  the  claims  of  Robert  Powell  were  satisfied,  but  that  there  had  been 
no  assignment  of  the  term  to  the  owners  of  the  freehold,  it  was  witnessed 
that  Watts  and  Gunter,  executors  of  Jane  Pocock,  and,  as  such,  the 
representatives  of  Robert  Powell,  had  sold  and  assigned  the  premises  to 
John  Hooper  and  others :  that  assignment,  however,  was  considered  in- 
sufficient, inasmuch  as  the  term  assigned  was  not  within  the  Diocese  of 
Gloucester,  in  which  diocese  Mrs.  Powell's  will  was  proved,  and  within 
which  were  all  her  eflfects,  except  the  term  stated  to  have  been  satisfied ; 
and  accordingly  an  administration,  limited  to  the  assignment  of  this 
term,  was  granted  to  the  nominee  of  Hooper  and  others ;  but  the  pur- 
chasers still  objected,  on  the  ground  that  the  term,  whether  satisfied  or 
not,  vested  in  Mary  Powell  as  executrix  of  Robert,  and  they  required 
that  she  should  be  represented  by  a  grant  from  this  Court  to  Watts  and 
Gunter,  the  executors  of  Jane  Pocock. 

Lushington,  under  these  circumstances,  moved  for  a  limited  adminis- 
tration to  Mary  Powell  to  be  granted  to  Watts  and  Gunter  for  the  pur- 
pose of  assinging  this  term. 

Per  Curiam. 

The  property  to  be  assigned  is  in  Somersetshire :  a  probate  therefore 
in  the  diocese  of  Gloucester  cannot  give  any  authority  in  respect  to  it.  I 
have  no  difficulty  in  granting  an  administration  limited  to  assign  the 
term,  (a) 

Motion  granted. 

(«)  See  the  cue  cSFowUr  ▼.  RUhardB^  5  Ruas.  39. 


CROSLEY  V.  The  Archdeacon  of  SUDBURY  and  Others.— p.  197. 

On  Petition. 


Hie  Coart  will  not  enforce  a  monition  to  transmit  the  original  will  proTed  in  an  inferior  jnria. 

diction,  where  the  deceased  died,  but  will  grant  a  limited  admiBistralion  to  assi^  a  satisfied 

term  situate  in  another  diocese. 
Generally  speaking,  all  eodesiastieal  jurisdictions  are  limited  in  their  authority  t9  property  locally 

situate  within  their  district 

Tms  question  respected  the  enforcement  of  a  monition  served  upon  the 
Registrar  of  the  Court  of  the  Archdeacon  of  Sudbury  to  transmit  to  this 
Court  an  original  will ;  and  the  grant  of  letters  of  administration  (with 
the  said  will  annexed)  under  certain  limitations. 

The  Rej^istrar  of  the  Archdeaconir  appeared  under  protest,  denying 
the  jurisdiction,  and,  in  substance,  alleging  "  that  Thomas  Underwood, 
the  deceased,  did  not  leave  bona  notabilia;  that,  save  the  residue  of  a 
term  of  1000  years  in  certain  premises  in  Essex,  of  which  he  was  a  mere 
trustee,  and  where  no  money  was  due,  and  which  was  of  no  pecuniary 
value,  all  the  rest  of  his  property  was  in  the  Archdeaconry  of  Sudbury 
where  his  will  was  proved  by  his  executor  in  1786 ;  that  the  residue  of 
the  term  of  years  was,  at  his  death  a  satisfied  term  which  had  been  as- 
signed to  the  deceased  merely  to  attend  and  protect  the  inheritance 
against  mesne  incumbrances,  and  was  of  no  value  as  part  of  the  deceas- 

VOL.  V.  10 
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ed's  property,  could  not  be  converted  to  profit,  and  therefore  not  bona 
notabilia ;"  and  prayed  to  be  dismissed. 

To  this  petition  it  was  answered : — *^  that  by  deed  in  1771  between 
N.  of  the  first  part,  R.  of  the  second,  and  Underwood  of  the  third,  the 
premises  were  sold  to  Underwood,  his  executors,  administrators,  and 
assigns,  during  the  remainder  of  1000  years,  then  unexpired,  in  trust  as 
there  set  forth ;  that  Underwood  died  without  having  assigned  such  inter- 
est— made  a  will, — that  probate  was  taken  in  the  Sudbury  Court,  where 
the  will  remained ;  that  the  executor  was  dead  and  there  was  now  no 
legal  representative ;  that  by  suflicient  conveyances  William  Taylor  and 
James  Hales  were  become  entitled  to  the  freehold  and  inheritance  of  the 
premises  in  question,  and  of  the  remainder  of  the  term,  but  they  could 
not  make  a  legal  title  without  a  legal  assignment  of  the  remainder  of  the 
term  b}r  the  representative  of  Underwood;  that  the  premises  beine  so 
situate  in  Essex,  and  the  legal  interest  being  in  the  deceased  who  had 
goods,  as  admitted,  in  the  jurisdiction  of  the  Court  of  Sudbury,  they  to- 
other formed  bona  notabilia  so  as  to  give  jurisdiction  to  the  Prerogative 
Court ;  that  the  term  could  not  leaally  be  assigned  under  any  probate  or 
administration  from  the  Court  of  Sudbury,  nor  by  any  representation 
except  from  the  Prerogative  Court :  that  in  December  1813,  Crosley,  as 
nominee  of  Taylor  and  Hales,  prayed  a  monition  to  transmit  the  original 
will  which  has  been  duly  executed ;  and  now  petitions  that  the  protest 
be  overruled  and  monition  enforced." 

Jenner  and  Lushington  in  support  of  the  protest. 

To  prove  a  satisfied  term  forms  bona  notabilia,  it  must  be  proved  that 
it  is  of  some  value ;  but,  whatever  may  be  the  value  of  such  trusts,  it 
belongs  to  the  freehold ;  they  are  of  no  pecuniary  value  ;  here  the  legal 
interest  is  in  the  trustee,  but  the  beneficial  interest  in  the  cestui  qui 
trust.  Maundrel  v.  Maundrel,  7  Ves.  667 ;  ViUars  v.  FiUars,  2  Atkins, 
72.  The  trustee  could  neither  sell  nor  dispose  of  it.  If  the  term  should 
be  considered  as  forming  bona  notabilia,  it  would  be  attended  with  great 
inconvenience — the  wiU  must  be  transmitted,  and  the  probate  hitherto 
acted  upon,  would  be  void. 

Swabey^  and  W.  Adams,  contra. 

judobient. 

Sir  John  Nicholl* 

The  question  assumes  a  very  awkward  shape,  from  the  appearance  in 
this  case  not  being  eiven  by  the  party,  but  by  the  Judge  of  another  ju- 
risdiction asserting  his  own  right  in  opposition  to  the  ri^t  of  this  Court : 
it  is  awkward  for  this  Court  to  have  to  decide  on  its  own  jurisdiction ; 
but  as  this  is  cast  upon  it,  the*  Court  must  endeavour  to  discharge  the 
duty.  I  must  first  observe  that  jurisdictions  are  not  established  tor  the 
benefit  of  those  who  exercise  them,  but  of  the  public  who  have  occasion 
to  resort  to  them.  The  emoluments  of  the  Judges  and  registrars,  and 
others  connected  with  them,  are  a  very  secondary  consideration :  the 
primary  consideration  is  the  convenient  administration  of  justice  to  the 
public. 

The  metropolitan  has,  under  certain  circumstances,  the  right  to  grant 
a  Prerogative  Probate,  for  this  purpose ; — that  where  the  property  lies 
in  different  jurisdictions  parties  interested  may  be  saved  the  expense  and 
inconvenience  of  resorting  to  more  authorities  than  one.  Now  (except 
under  very  special  circumstances,)  (a)  all  jurisdictions  are  limited  in  their 

(a)  It  appears,  hqwerer,  flom  the  caie  of  the  Sing  7.  Yvngt^  D.  D.  5  Maule  k,  Selwyn,  119, 
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« 
authority  to  property  locally  situate  within  their  limits.  The  Archbishop 
to  his  province — the  Bishop  to  his  Diocese — the  Archdeacon  to  his  Arch- 
deaconry. Here  the  property  is  not  locally  situate  within  the  Arch- 
deaconry of  Sudbury,  the  jurisdiction  where  the  party  died,  but  in 
another  jurisdiction  and  diocese. 

There  is  an  absolute  necessity  that  acts  should  be  done  in  respect  to 
this  property  in  which  the  rights  of  parties  are  interested,  and  which  acts 
can  only  be*  done  by  the  legal  representative  of  the  deceased  quoad  this 
property :  it  is  quite  clear  that  the  Archdeacon  of  Sudbury  cannot  grant 
a  representation  sufficient  for  this  purpose,  because  the  property  (what- 
ever be  its  value,  or  if  of  no  value)  is  not  locally  situate  witnin  his  juris- 
diction. It  seems  equally  clear  also  to  me  that  the  Ordinary  of  the 
place,  where  the  property  is  locally  situate,  cannot  grant  a  representation 
because  the  deceased  has  left  other  property,  above  5/.  in  value,  in  ano- 
ther jurisdiction,  Sudbury.  What  then  is  to  be  done  ?  Are  the  rights  of 
the  parties  to  be  lost,  and  is  no  le^  title  to  be  made  to  this  property  7 
That  cannot  be.  What  other  jurisdiction  has  authority  but  the  Arch- 
bishop's to  supply  this  deficiency  ?  The  representation  then  being  neces- 
sary, and  no  other  jurisdiction  competent  to  grant  it,  I  think,  ex  necessi- 
tate, that  this  Court,  without  inquiry  as  to  the  value,  has  not  only 
t'urisdiction  but  is  bound  to  exercise  it ;  the  grant,  however  must  be 
imited,  and  strictly  limited,  to  the  purposes  prayed. 

The  next  question  then  is,  as  to  the  mode  of  making  the  grant :  and 
whether  any  and  what  arrangement  can  be  made  in  thai  respect  ? 

It  is  said,  that  the  property  is  of  no  value ;  but  the  legal  property  was 
in  the  deceased,  and  nis  act,  if  living,  would  be  necessary  to  make  a  title : 
and  thouj^h,  as  a  trustee,  a  Court  of  JBquity  would  compel  him  to  do  such 
act,  yet  in  law  he  is  the  proprietor.  Still  I  should  be  sorry  to  hold,  that 
these  naked  trusts  in  all  cases  create  bona  notabilia,  which  would  make 
the  grants  of  other  jurisdictions  null  and  void ;  and  it  might  be  an  incon- 
venience to  the  parties  beneficially  interested  in  the  property,  to  be 
obliged  to  take  a  prerogative  probate,  when  a  local  jurisdiction  mifht 
otherwise  be  competent ;  yet  I  suppose  no  conveyancer  would  be  satisned 
with  a  conveyance  of  property  situate  in  one  jurisdiction  under  an 
administration  granted  by  the  authority  of  another  jurisdiction;  for 
manifestly  it  would  not  be  any  conveyance,  becausie  the  Archdeacon  of 
Sudbury  could  not  make  any  person  legal  representative  quoad  hoc — to 
make  a  valid  title  to  premises  m  another  jurisdiction.  However,  as  an 
administration,  limited  to  this  particular  purpose,  is  only  prayed — not  a 
general  administration — the  former  ^rant  will  not  be  revoked,  nor  the 
other  property  of  the  deceased,  nor  his  representatives,  be  thereby  dis* 
turbed.  I  do  not  therefore  see  any  substantial  advantage  in  having  the 
will  transmitted. 

The  administration  might  as  well  be  granted  on  an  office  copy,  except 
that  it  has  been  the  usualpractice  to  have  the  original  transmitted :  but 
I  am  inclined  to  grant  this  administration  without  ordering  the  will  to  be 
sent  up ;  and  thus  the  probate  will  not  be  rendered  void.    A  practice 

that  the  Archdeacon  oTSadboij  has,  by  compoeitioa  with  the  Bishop  of  the  diocese,  jurisdiction, 
with  certain  exceptions,  over  the  effects  of  aU  persons  dying  vMin  the  arehdeaeonry,  whererer 
•ach  effiscts  may  be  Uteally  gituate  wUMn  the  diouu.  Gff  coarse  the  Bishop  could  only  delegate 
such  authority  as  he  himself  possessed,  and  therefore  no  grant  from  him  could  extend  the  right 
beyond  the  diocese;  but,  within  the  diocese,  be  has  delegated  to  the  Archdeacon  his  own  autho» 
rity,  limited  not  by  the  locality  of  the  efiects,  bat  only  by  the  locality  of  the  death. 
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prevailed,  I  understand,  for  two  years,  of  granting  such  administrations 
without  the  will— or  even  a  copy  of  it — why  it  was  discontinued  I  do 
not  know ;  but,  in  the  present  instance,  I  shaU  not  enforce  the  monition 
for  the  transmission  of  the  original  will;  and  will  reserve  the  considera- 
tion how  the  administration  shall  issue. 

JSTote. — The  administration,  without  any  copy  of  the  will  annexed, 
limited  to  assign  this  term  and  sworn  under  lOOZ.,  afterwards  passed  the 
seal. 


TAYLOR  V.  D'EGVILLE  and  BEBB.— p.  202, 
On  Admission  of  an  Allegation. 


Probate  (as  of  a  codicil)  refused  to  a  paper  as  not  testamentary,  thooffh  found  in  the  same  en- 
velope as  the  will  and  a  codicil,  and  explanatory  to  the  executors  of  the  nature  and  yalue  o^ 
and  moet  advantageous  mode  of  managing,  the  deceased's  property,  hut  having  no  dispositive 
or  revocative  eSBocL 

William  Taylor  in  and  by  his  last  will  and- testament  appointed 
James  D'Egville  and  Joseph  Bebb  two  of  his  executors ;  and  on  the  8th 
of  June,  1825,  they  took  probate  of  the  same  together  with  a  codicil. 
A  decree  having  issued,  at  the  instance  of  George  Taylor,  the  natural 
and  lawful  brother,  (and,  as  such,  one  of  the  persons  claiming  the  residue 
of  the  deceased's  undisposed  of  personal  estate)  against  the  executors, 
they  brought  in  a  certain  paper  referred  to  in  the  decree,  and  alleged  to 
be  a^cond  codicil  to  the  deceased's  will ;  but  they  declared  that  they 
would  not  take  probate  of  it  (a). 

(«)  The  contents  of  the  testamentary  papers,  as  fiir-  as  they  affect  the  question  before  the 
Court,  are  here  subjoined  : — 

^  This  is  my  last  will  and  testament,  written  with  my  own  hand,  this  fifteenth  day  of  Feb- 
ruary, l&iS,  I  hereb;^  will  and  bequeath  all  the  moneys  that  may  come  to  me  firom  the  funds 
now  in  Chancery,  arising  from  the  sale  of  the  Opera  House  in  the  Hay  market,  ftr  the  purpose 
of  paying  all  mjrjust  debts;  and  the  surplus  to  be  divided  equally  between  the  children  of  my 
brother  Captain  George  Taylor.  I  also  will  and  bequeath  all  my  interest  in  the  property  boxes  in 
the  said  Opera  House  [the  testator  then  enumerated  certain  boxes]  to  Ann  Dunn :  and  my  wiU 
and  request  is,  that  the  executors  to  this  my  last  will  shall  let  aU  the  aibre-deacribed  boxes  for  the 
said  two  years  or  opera  seasons  at  the  best  rents,  and  out  of  the  said  rents  to  set  apart,  for  the 
use  and  benefit  of  Ann  Dunn,  the  sum  of  six  thousand  pounds.** — ^The  testator,  after  suggesting 
certain  modes  of  investment  for  this  sum,  directs — **  that  Ann  Dunn  shall  not  have  the  power 
to  assign  or  alienate  any  part  of  the  6000Z.  or  of  the  income  to  arise  therefVom  during  her  life- 
time, ^t  that  she  shall  have  the  power  of  bequeathing  3000^  thereof  by  will,  and  the  remainder 
of  the  6000i.  is,  upon  her  demise,  to  be  equally  divid«l  between  the  children  of  my  said  brother, 
George  Taylor.** — ^Then,  after  some  sniall  legacies,  the  testator  appoints  executors,  and  dates 
and  signs  the  mstrumenU 

By  a  codicil,  subjoined  to  the  will,  he  directs,  that  **  if  by  the  sssignment,  during  his  lifetime^ 
of  the  before-mentioned  property  boxes,  the  rents  thereof  shall  not  produce  6000Z.,  his  executors 
shall  make  up  the  deficiency  out  of  the  rents  of  certain  other  property  boxes,  and  divide  the  re- 
sidue of  the  last  rente  of  the  said  enumerated  boxes,  fi>r  the  year  1825,  equally  amongst  bis  said 
brother's  children.    Witness  my  hand  again,  this  15th  day  of  February,  1823.    Wm.  Taylor.** 

There  was  no  disposition  of  any  surplus  beyond  the  6000L  that  might  arise  from  the  rente  of 
the  first-mentiuned  boxes. 

The  paper  propounded  as  a  second  codicil,  was  headed — 

**  Memorandum'-»LondQCi,  15th  day  ef  Feb.  1633. 

*«  In  reference  to  my  last  will  and  testement  (of  this  date)  I  beg  leave  to  observe,  by  way  of 
instructions  to  my  executors,  that  for  1824, 1  have  bequested  the  centre  box  in  the  pit,**  &c.  [the 
paper  then  proceeded  to  enumerate  certain  boxes,  estimating  his  interest  in  them  to  be  worth 
8,150t] «  to  seoore  the  60001.  bequeatlied  to  Mrs.  D.**  and  after  stating  his  tenure,  interest,  md 
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An  allegatkm  in  support  of  the  paper  was  siven  in  on  behalf  of  Taylor, 
the  admissibility  of  which  was  now  debated. 

The  substance  of  the  allegation  was  as  follows : — That  the  testator 
having  a  mind  and  intention  to  give  further  directions  to  his  executors 
as  to  the  administration,  distribution,  and  management  of  his  property, 
and  more  particularly  as  to  the  provision  he  had  made  for  Ann  Dunn, 
spinster ;  wrote  the  second  codicil  (pleaded  and  exhibited)  and  placed 
it  in  the  same  envelope  in  which  the  will  and  first  codicil  were  enclosed, 
and  defXMited  it  with  his  other  papers  of  moment  and  concern ;  and  that 
by  the  letters  '^  Mrs.  D/'  was  meant  Ann  Dunn  named  in  the  will.  The 
hand-writing,  finding,  and  identity  of  the  paper  were  also  pleaded. 
Addam^  in  objection  to  its  admission. 

The  paper  is  in  no  part  of  it  testamentary :  it  is  a  mere  calculation 
and  begins  thus,  "  Memorapdum."  Whether  the  date  refers  to  the  day 
on  which  the  paper  was  written  or  to  the  date  of  the  will  may  be 
doubted.  No  sentence  in  it  is  expressed  in  imperative  terms..  The  will 
is  formal ;  and  there  is  a  codicil  written  on  the  same  paper.  If  the  re- 
sidue is  undisposed  of  by  the  will  and  codicil,  there  is  certainly  a  dis- 
position of  the  surplus  rents  for  1825. 
Per  Curiam. 

Can  the  Court  receive  this  p^per  unless  testamentary  ?    What  part 
IB  relied  upon  to  make  it  codicillary  ? 
Lushington  in  support  of  the  allegation. 

A  suit  in  Chancery  is  now  pending  as  to  the  person  entitled  to  the 
residue  of  the  deceased's  estate :  the  executors  claim  a  large  portion  of 
the  property  as  undisposed  of,  and  the  legatees  and  next  of  kin  have  filed 
a  bill  to  ascertain  the  point,  and  they  are  advised  that  the  paper,  now 
propounded,  will  assist  in  showing  that  the  deceased  intended  his  exe- 
cutors to  be  trustees  only,  and  not  legatees  (a).  That  this  paper  is  tes- 
tamentary and  codicillary  appears  from  these  passages, ''  by  way  of  in- 
structions to  my  executors" — "  It  will  therefore  be  advisable  to  try  to 
make  a  bar^in."  The  will  seems  to  have  been  written  by  the  deceased 
without  assistance :  the  first  codicil  has  no  formal  commencement ;  and 
the  second  codicil  must,  prima  facie,  be  considered  as  written  on  the 
day  it  bears  date — the  same  date  as  the  will  and  first  codicil.  I  admit 
that  the  testator  may  not  have  anticipated  the  probate  of  this  paper,  but 
the  Court  will  consider  it  as  testamentary,  if  it  purports  to  affect  the 
disposition  of  the  testator's  property  even  under  the  directions  of  the 
Court  of  Chancery. 

Per  Cttriam. — ouppose  the  testator  had  omitted  in  this  calculation 
some  of  those  boxes  which  he  has  bequeathed  by  his  will  and  codicil, 
would  such  omission  be  revocatory  ? 

tome  considerations  which  would  influence  their  Talue,  pointed  out  that  the  boxes  might  be  mora 
adyantageoasly  disposed  of  to  Mr.  fibers  than  to  any  other  person ;  as  in  these  terms—**  It  will 
therefore  be  advisable  to  try  to  make  a  bargain  at  an  early  period  with  Mr.  fibers.**  But  there 
were  no  further  words  declaring  for  whose  advantage  these  arrangements  were  to  be  made. 

(a)  The  1  Wilt.  4,  c  40,  entitled  **  An  Aet  for  making  better  provision  for  the  disposal  of  the 
undisposed-of  residues  of  the  effects  of  testators,**  provides,  that  **ai^r  the  1st  of  September, 
1830,  executors  are  to  be  deemed,  by  Courts  of  Equity,  trustees  for  persons  entitled  to  any  re« 
stdoe  under  the  statute  of  distributions,  unless  it  appears  by  the  will  that  such  executors  wera 
intended  to  take  such  residue  beneficially."  sect  1.  The  Act  is  not  to  affect  the  rights  of  exe- 
cutors, where  there  is  not  any  person  entitled  to  the  residue  under  the  statute  of  distributions ; 
Bor  is  the  Act  to  extend  to  Scotland. 
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Lushington. — I  do  not  contend  that  Bat  the  paper  is  operative  as 
explanatory :  it  is  clear  that  by  it  the  testator  proposed  to  point  out  to 
his  executors  how  the  greatest  benefit  would  accrue  to  third  parties  from 
his  property.  If  the  paper  is  excluded  from  probate,  it  will  deprive  the 
next  of  kin  from  making  out  their  case  against  the  executor.  The  paper 
was  found  in  the  same  envelope  with  the  will. 

Per  Curiam. — ^This  paper  does  not  appear  to  me  to  be  at  all  testa- 
mentary :  it  is  merely  explanatory  to  the  executors  of  the  nature  and 
supposed  value  of  the  deceased's  property,  and  of  the  most  advantageous 
mode  of'  managing  it.  The  paper  has  no  dispositive  nor  revocatory 
effect.  If  the  paper  is  not  testamentary,  the  parties  (especially  when 
five  years  have  been  suffered  to  elapse  since  the  testator's  death)  ought 
not  to  be  put  to  the  expense  of  a  new  probate.  I  must  reject  the 
allegation. 


BRAGGE  V.  DYER  and  Others.— p.  207. 
On  Admission  of  an  Allegation. 

A  paper,  written  by  the  deceved  herself— at  least  three  months  before  death — ^with  a  blank'  for 
the  dates,  an  attestation  clause — but  no  witnesses,  and  unsigned,  with  other  evidence  to 
show  it  unfinished ;  and  declarations  that  she  intended  to  **  settle  her  will  in  a  few  days,"  is  not 
entitled  to  probate,  cither  as  intended  to  operate  in  its  actual  state,  nor  on  the  ground  that  the 
execution  was  prevented  by  her  sudden  death  the  day  after  such  declaration. 

An  allegation*  to  establish  a  paper  as  the  will  of  Mary  Dyer,  was 
offered  on  the  part  of  one  of  the  executors,  and  opposed  by  fourteen  of  the 
lawful  cousins-german  and  next  of  kin  of  the  deceased.  The  paper 
began  thus — ^^  In  the  name  of  God,  Amen,  I,  Mary  Dyer  of  the  parish 
of  St.  Paul  in  the  city  of  Bristol,  spinster,  do  this  day  of 

one  thousand  eight  hundred  and  twenty  ,  make  this  my  last  will,  in 
manner  and  form,  following.  1  appoint  my  friends,  Benjamin  Belcher 
and  John  Bra^^,  and  my  cousin  William  Dyer  executors :''  and  the 

1>aper,  after  givmg  100/.  to  each  of  her  executors,  and  a  variety  of 
egacies  to  her  relations,  to  strangers,  charitable  institutions,  and  pro- 
viding for  her  funeral,  ended  with  these  words, ''  To  this  my  will  I  shall 
annex  a  schedule  of  the  property  I  possess  to  make  every  thing  as  plain 
and  easy  as  possible,  and  ^ith  it  the  names  and  places  of  abode  of  per- 
sons interested  in  the  same,  and  if  any  thing  in  this  will  should  not  be 
understood,  I  will  my  said  executors  should  each  choose  a  person  and  so 
settle  any  thing  that  may  be  obscure.  Signed,  sealed,  and  published 
and  declared  to  be  the  last  will  and  testament  in  the  presence  of  us  who 
have  hereunto  set  our  hands,  witnesses,  the  day  and  year  above  written 
in  the  presence  of  the  testatrix  and  each  other.''  (L.  S.) 

The  allegation,  in  substance,  pleaded : — 

1.  Mary  Dyer  died  a  spinster,  aged  69,  on  the  8th  of  March  1829, 
leaving  several  cousins,  and  a  personal  property  of  4400Z. 

2.  ^me  time  in  1828,  the  deceased  wrote  the  paper  propounded,  and 
intended  to  sign  and  execute  it  before  witnesses ;  but  was  prevented  by 
sudden  illness  and  death. 

3.  That  she  was  a  Dissenter ;  was  interested  for  the  societies  bene- 
fited ;  had  affection  for  the  legatees,  corresponded  with  some  and  gave 
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money  to  others;  that  she  wished  to  draw  up  a  schedule  of  the  pr(»perty 
and  of  the  residence  of  the  legatees,  and  for  that  purpose,  was  occupied 
in  making  inquiries  till  her  death. 

4.  A  disagreement  between  the  late  father  and  Josiah  Dyer,  the  uncle  > 
of  the  deceased ;  that  she  had  scarcely  any  intercourse  with  her  cousins, 
some^f  whom  she  had  never  seen,  and  that  she  spoke  of  them  very  sel- 
dom and  then  with  indifference. 

5.  Displeasure,  some  years  ago,  with  William  Dyer,  and  also  with 
one  of  her  cousins. 

6.  That  Susanna  Palmer  died  in  March  1812,  and  appointed  her  sis- 
ter (the  deceased)  sole  executrix  of  her  will  and  two  codicils,  who  never 
proved  them ;  that  by  the  second  codicil  she  gave  to  her  executrix  a  note 
of  hand  for  50/., .  in  trust  for  Bragge  or  her  family ;  that  Mary  Dyer 
had  a  sreat  regard  for  Bragge,  and  by  her  will  bequeathed  to  her  the 
note  of  liand. 

7.  Great  confidence  in  Belcher,  one  of  her  executors ;  that  on  the  7th 
of  January  1829,  an  assignment  of  some  leaseholds  for  an  annuity  for 
her  life  was  executed  by  the  deceased  in  Belcher's  presence ;  that  on 
the  solicitor  taking  away  the  bond  for  inrolment  and  promising  to 
return  it  in  three  weeks,  she  said, "  I  shall  then  finally  settle  my  will;"  that 
on  the  17th  of  February  the  bond  was  returned,  and  on  the  following  day 
the  observed  to  Belcher,  **  I  mean  now  finally  to  seltle  my  will ;  for  in  that 
will  the  vaults  and  the  house  adjoining  are  mentioned  as  not  being  sold.'' 

8.  That  a  day  or  two  afterwards  she  was  attacked  with  inflammation  on 
the  chest,  thought  her  illness  not  serious,  went  a^  usual  to  shops  to  buy 
articles ;  and  on  the  7th  of  March  told  Belcher  **  she  had  not  settled  her 
will  yet,  but  hoped  to  do  it  in  a  few  days." 

0.  On  Sunday,  8th  of  March,  went  to  chapel ;  was  suddenly  taken  ill 
and  died  immediately :  that  on  the  same  day  Belcher  found  in  her  desk 
the  will  propounded,  carefully  wrapped  up  in  a  large  bill  of  a  teajshop 
with  a  red  string  tied  round  it. 

10.  The  handwriting  of  the  deceased. 

The  King's  Advocate  and  Pickard  opposed  the  allegation. 

Lushington  and  Addams  contra. 

Judgment. 

Sib  John  Nicholl. 

The  presumption  of  law  is,  I  apprehend,  against  the  claim  of  this 
paper  to  probate ;  and  it  is  necessary  to  examine  precisely  what  the 
presumption  is  that  must  be  repelled.  It  is  true,  tliat  the  paper  is  all 
m  the  deceased's  handwriting — is  fairly  written — is  correctly  worded. 
In  this  paper,  the  deceased,  who  was  a  spinster  of  advanced  age — pos- 
sessed of  property  to  the  amount  of  4,400/.,— has  inserted  a  great  vari- 
ety of  legacies,  though  she  has  not  disposed  of  the  residue :  the  infer* 
ence  is  tnat,  when  she  wrote  the  paper,  she  had  most  fuUy  considered 
Its  efl^t  and  intended  to  confer  upon  the  several  legatees  the  benefit 
therein  detailed :  in  short,  that  the  paper  contained  her  testamentary 
intentions  at  the  time  when  it  was  written.  It  does  not  require 
evidence  either  of  afl^tion  towards  the  legatees,  or  of  disaffection 
tdwarcb  others  to  sustain  the  probability  of  the  disposition ;  but  what 
requires  to  be  shown  is,  the  reason  why  she  did  not  complete  it.  Here 
is  an  attestation  clause,  but  no  witnesses :  here  is  a  blank  for  a  date,  but 
no  date :  here  is  a  seal,  but  no  signature,  though  there  is  a  clause  to  that , 
eftct.  It  is  quite  clear,  then,  that  it  was  the  intention  of  the  deceased 
to  do  something  more  to  give  it  effect    From  the  body  of  the  paper  it 
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appears,  that  she  intended  to  annex  a  schedule  of  her  property,  and  of 
the  residences  of  the  legatees ;  but  there  is  no  such  schedule :  the  infer- 
ence, then,  is,  that  it  is  an  imperfect  and  unfinished  paper,  and  it  must 
be  shown  that  she  adhered  to  the  disposition ;  and  the  non-execution 
must  be  accounted  for. 

It  has  been  stated  in  argument,  that  there  are  circumstances  which 
would  shdw  that  this  paper  was  written  late  in  1828,  but  even  if  it 
were  written  quite  at  the  close  of  that  year,  there  was  ample  opportu- 
nity for  its  completion.  The  third,  fourth,  fifth,  and  sixth  articles, 
plead  remote  circumstances  to  support  the  probability  of  the  disposition 
a  priori ;  but  these  would  in  any  case  be  unnecessary.  The  seventh  and 
eighth  articles  are  the  material  part ;  but  they  are  rather  adverse  to  the 

Eaper :  it  is  apparent  from  them,  that  the  deceased  was  not  prevented 
y  the  act  of  God,  nor  did  the  paper  remain  unexecuted  from  her  belief 
that  it  would  operate  in  its  present  form ;  but  from  the  want  of  having 
made  up  her  mind  to  the  disposition.  The  intention  was  to  execute  a 
will  but  with  alterations  of  some  sort.  Her  declarations  were  not — 
— that  ahe  would  execute  this  will  in  its  present  form, — but  that  she 
should  finally  settle  her  will  in  a  few  days.  It  was  natural  she  should 
alter  it :  she  had  sold  the  leaseholds,  which  were  bequeathed  by  it,  for 
an  annuity  for  her  own  life ;  which  consequently  afforded  no  substitute. 

The  ninth  article  pleads  her  sudden  death.  In  the  first  place,  there 
had  been  sufficient  time  to  execute  it:  some  months  at  least  had  elapsed 
since  it  was  written— three  weeks,  since  the  enrolment  of  the  bond: 
had  the  deceased  not  intended  to  make  alterations,  the  execution  would 
speedily  have  been  accomplished;  no  act,  however,  was  done;  but 
secondly,  what  was  proposed  to  be  done  ? — not  to  sign  this  instrument 
and  get  it  attested — but  to  "  settle  her  will.*'  The  Court  has  neither 
authority  nor  discretion  to  give  effect  to  a  paper  in  respect  to  which  the 
deceased  had  not  finally  made  up  her  mind.  On  these  grounds  it  is  im- 
posssible,  unless  all  prmciples  are  broken  down,  to  establish  this  instru- 
ment— an  instrument  which  *is  unfinished — which  the  deceased  neither 
intended  to  operate  in  its  present  form,  nor  intended,  if  not  preyented 
by  the  act  of  God,  to  execute.  Her  intention  was,  after  the  disposal  of 
the  leaseholds,  not  to  execute  but  to  '^  settle  her  will." 

I  reject  this  allegation,  but  I  allow  the  expenses  out  of  the  estate. 


MCDONNELL  v.  PRENDERGAST.— p.  212. 

On  Petition, 


An  eKeentoi',  who  has  Tenoanoed,  may,  any  time  bdbre  administration  has  pa«ed  the  aei], 

retract 

William  Pbsndbrgast  died  in  June  1820,  having  made  his  will,  and 
thereof  appointed  John  Bushell,  Miles  M'Donnell,  and  John  M'Donnell 
executors  and  residuary  legatees  in  trust.  Probate  was  taken  out  by 
Mr.  Buflhell  in  December  1821,  power  bein^  reseryed  to  the  other  two 
execjitors  to  be  joined.  Mr.  Bushell  died  m  Noyember  1828,  leaying 
goods  c^  the  testator's  unadministered.  On  the  31st  of  March  1829^ 
Joha  M'Donnell  was  sworn  as  executor,  but  before  probate  passed  the 
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sealy  he  changed  his  mind  and  wished  to  renounce :  on  the  14th  of  May 
following,  John,  and  on  the  23d  of  June,  Miles  McDonnell  (who  resided 
in  Spain,  and  to  whom  his  brother  Jphn  was  agent),  severally  executed , 
proxies  of  renunciation,  which  on  the  2d  of  September  being  exhibited, 
administration  was  prayed  by  the  widow,  the  residuary  legatee  for  life 
of  a  moiety :  and  a  requisition  to  swear  the  widow  (then  resident  in 
France),  issued.  She  was  accordingly  sworn ;  but  before  the  adminis- 
tration passed  the  seal,  John  M'Donnell,  being  advised  that  inconveni- 
ence might  follow  if  he  abandoned  the  executorship,  and  yet  be  liable  to 
the  trusteeship,  executed  a  proxy  retracting  his  renunciation  and  desir- 
ing probate.  This  was  objected  to  on  behalf  of  the  widow,  not  only  on 
the  facts  of  the  case,  but  also  submitting  that,  ^*  by  the  law  and  prac- 
tice of  the  Court,  it  was  not  competent  to  an  executor  to  retract  a  renun- 
ciation at  any  time  previous  to  a  grant  of  administration  being  made,  if 
such  retractation  be  opposed  by  the  party  next  entitled  to  the  adminis- 
tration upon  such  renunciation." 

Dodson,  for  the  executor. 

John  M'Donnell  has  been  sworn  as  executor.  An  executor*  cannot 
renounce  after  he  is  sworn.  Anon.  Yentris  335,  which  case  is  not  dis- 
tinguishable from  the  present. 

LushingUm  contra. 

The  subsequent  cases  and  dicta  of  Lord  Mansfield  do  not  accord  with 
the  case  in  Ventris.  It  is  there  said,  that  '*  an  executor  having  taken 
the  oath,  could  not  be  admitted  to  refuse ;"  but  this  does  not  accord  with 
modern  practice.     Jackson  and  fVaUington  v.  Whitehead,  3  Phill.  577. 

Per  Curiam. 

The  Court  has  made  no  grant  upon  the  renunciation ;  for  the  grant  is 
only  made  by  passing  under  the  seal.  Can  vou  show  a  case  where  a 
party  has  renounced  and  has  not  been  allowed  to  retract  before  an  actual 
grant  ?  for  I  have  always  understood  the  rule  to  be,  that  an  executor  is 
at  liberty  to  retract  at  any  time  before  the  Court  has  acted  by  its  seal. 
Till  then,  the  renunciation  is  not  binding  on  the  party ;  and  might,  under 
circumstances,  be  disallowed  by  the  Court,  as  if  the  executor  had  in  any 
way^ intermeddled;  for  then  he  would  not  be  at  liberty  to  renounce. 
After  the  grant  of  administration  a  different  rule  prevails.  **  If  an  ex- 
ecutor renounce,  and  the  ordinary  commit  administration  to  another, 
the  executor  is  excluded."  Henshe^scaae,  9  Coke,  37 ;  Robinson  v.  PeU, 
3  P.  Wms.  251. 

LushingUm  in  continuation. — In  several  cases,  where  the  Court  has 
allowed  an  executor  (who  renounced  for  the  purpose  of  being  examined 
as  a  witness)  to  retract,'  it  has  always  been  said,  that  such  permission  to 
retract  is  not  to  be  considered  as  a  matter  of  course.  In  Rex  v.  Sir 
Edward  Simpson,  1  W.  Black.  456,  S.  C.  3  Burr.  1463,  Lord  Mansfield, 
as  reported  by  Blackstone,  asked  this  question:  '<Is  there  any  case 
where  the  Ecclesiastical  Court  has  granted,  or  this  Court  has  compelled 
it  to  grant,  a  new  probate  to  an  executor  who  has  formally  renoun- 
ced?" (a) 

The  anonymous  case  in  Ventris  is  not  now  to  be  considered,  as  bind- 
ing. If  so,  then  the  circumstances  must  be  gone  into  to  show  that,  in 
this  particular  case,  the  Court  will  not  allow  the  retractation. 

* 

(a)  Mr.  Eisey,  Uie  editor  of  the  new  edition  of  Sir  W.  Blackstone's  Heporti,  obeenree  in  a 
BolB,  that  the  punge  in  the  former  edition  was  "  who  haa/ormer^  renonnoed.*' 

Vol.  v.  11 
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Per  Curiam. — I  have  a  note  of  a  case  vvhich  I  will  read. 

"  Crucifer  v.  Reynolds. 
"Prerog.  14th  April  1741. 

'*  John  Fernsley  made  his  will :  John  Mace  and  T.  Jameson  execu- 
tors :  one  shilling  to  his  son :  the  residue  to  his  two  daughters.  Mace 
renounced  probate.  Reynolds,  attorney  of  Jameson,  by  an  ancient  let- 
ter of  attorney  1728,  prayed  administration.  Mary  Crucifer,  the 
daughter,  takes  out  a  citation  against  Jameson  to  accept  or  refuse :  he 
being  in  the  Fleet  in  the  Mediterranean,  Mace,  prior  to  the  return,  goes 
before  a  Surrogate,  and  retracts  his  renunciation  and  is  sworn.  At  the 
sitting  of  the  Court,  h^  prays  this  retractation  to  be  admitted.  This  is 
objected  against  by  Crucifer,  and  that  he  is  §oing  to  the  West  Indies. 
It  being  res  integra,  no  probate  or  administration  granted,  it  is  rather  a 
matter  of  right  than  discretionary.  His  retractation  is  admitted  and 
probate  decreed."  (a) 

Lxishington. — That  could  hardly,  it  would  seem,  be  considered  as  set- 
tled law,  oecause  the  point  was  solemnly  argued  in  Rex  v.  Sir  Edward 
Simpson,  before  Lord  Mansfield  in  1764 ;  he  ordered  that,  prior  to  an 
administration  being  granted  by  consent  to  a  third  party,  the  cestui  que 
trusts  should  have  notice  of  the  proposal,  and,  as  well  as  the  executor?, 
give  their  answer  to  it. 

DodsoUj  in  reply. — In  Rex  v.  Simpson,  Dr.  Collier  admits  that  in  some 
cases,  for  good  consideration,  renunciation  might  be  retracted;  and  the 
Attorney-Greneral  said,  **  An  executor,  who  has  renounced,  has  a  right 
to  be  considered  as  an  executor  whenever  he  thinks  proper,  provided 
probate  has  not  been  granted."  So  in  the  case  cited  from  Peere  Williams. 
The  Kin^  v.  Simpson  was  settled ;  so  that  case  did  not  overrule  the  case 
in  Ventris. 

Per  Curiam* 

The  swearing  is  not  Hn  intermeddling.  I  confess  that  the  admission 
of  an  executor's  retractation  of  a  renunciation,  in  order  to  become  a 
witness,  has  always  presented  difficulties  to  my  mind :  he  is  allowed  to 
renounce  for  the  purpose  of  being  examined  as  a  witness  to  forward  the 
ends  of  justice,  and  then  is  allowed  to  retract  for  the  benefit  of  the  estate: 
but  this  is  not  done  without  the  consent  of  all  parties  in  Court.  How- 
ever, the  whole  tenor  of  the  authorities  go  to  the  distinction  before  men- 
tioned, that,  before  the  grant,  the  Court  must  allow  the  retractation.  I 
think,  therefore,  that  I  am  bound  to  decree  probate  to  the  executor  and 
residuary  legatee  in  trust 

Lushington  asked  the  Court  to  order  the  costs  to  be  paid  out  of  the 
estate. 

The  Court  made  the  order. 

(a)  In  Yorke  t.  ManUne^  Preng.  3d  &em,  HiL  T«rra,  1717,  renanoiatioD  of  administralioa 
retracted  beibre  it  pasted  ander  the  aeal,  though  decreed.  Prera^.  175S,  Dee.  3,  HaytB&rd  v. 
IMe,  (cited  in  Rmx  t.  Sir  Edwmrd  8imp$9m\  an  executor  may  letok*  hia  reaonoiation  at  any 
time  until  grant  of  adminiatration  with  will  annesied. 


In  the  Goods  of  J.  WILLlAMS.--p.  217. 

The  grant  of  adminiiitration  to  the  widow  is  discretionary ;  and  the  next  of  kin  may  be  pre- 
ferred, sufficient  cause — ^in  this  case  Uie  lunacy  of  the  widow—being  shown ;  but  the  Oonxi 
called  for  aA  inycntory,  and  directed  the  securities  to  justify. 
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Thb  deceased  died  intestate,  leaving  a  widow  a  lunatic^  and  two 
grandchildren  his  next  of  kin. 

Addam  xnoved  for  an  administration  to  the  two  grandchildren,  the 
next  of  kin,  for  the  use  and  benefit  of  the  widow:  observing,  that  he  un- 
derstood this  was  th^  omstant  practice* 

Pcf  Curiam. 

The  widow  is  stated  to  be  of  the  age  of  85  and  imbecile.  It  is  quite 
discretionary  in  the  Court  to  grant  an  administration  to  the  widow  or  to 
the  next  of  Kin,  21  Hen.  8.  c.  5.  s.  3.  Much  expense,  in  this  instance, 
will  be  saved  by  a  direct  grant  to  the  next  of  kin  in  their  own  ri^ht,  and 
not  for  the  viridow's  use  and  benefit.  The  Court  can  feel  no  difficulty 
in  making  this  grant,  since  it  has  been  always  held  that  the  widow,  upon 
good  cause,  ma^r  be  set  aside,  (a)  J  decree  administration  to  the  two 
grandchildren  jointly,  upon  their  exhibiting  an  inventory,  and  the  securi- 
ties justifying. 

(a)  In  Fleming  (late  WorOm)  ▼.  Ptlkam,  Sir  William  Wysne  granted  Administnition  to  fh« 
haabaiid  of  a  daughter,  next  of  kin^  fiur  her  ate  and  benefit,  in  ezdunon  of  the  widow,  who  had 
lo  1781,  eloped  trom  her  husband,  and  cohal»ted  with  other  men  till  his  death  in  1805,  when 
vhe  married  the  man  with  whom  ahe  was  then  eohabiting.  The  Coarr  cited  tlie  caeea  of  Leteiw 
▼.  Z€t0st  belbre  Dr.  Bettesworth,  in  1727,  where  there  were  a  widow  and  fire  minor  children, 
and  administration  was  granted  to  the  brother  as  guardian  of  the  children  in  exdnsion  of  the 
widow,— of  Vo98  ▼.  CoiUm^  before  Sir  George  Hay  in  1770,  where  the  Court,  not  thinking  the 
objection  sofficientlj  strong,  granted  the  administration  to  the  widow,  but  said,  be  should  have 
granted  it  to  the  guardian,  if  the  objection  had  been  sufficient 

Sir  John  KehUl  and  Dr,  W.  Swahey  for  the  husband  of  the  next  of  kin. 

/>r.  ilmoU  and />r.  YITi  Ji/fftnf  ibr  the  rcUct 


THE  KING'S  PROCTOR  v.  DAINES.— p.  218. 

Hie  party,  setting  tip,  as  a  will,  a  paper  not  on  ito  fiice  testementary,  must  show  testamentary 

.  intentaoo ;  and  as  tlie  bw  in  woJk  cases  lends  its  aid  only  to  effect  intention,  the  question  is, 
whether  such  a  paper,  if  treated  as  testamentary,  will,  in  truth,  give  effect  to  the  deoeased** 
intention,  though  the  Court  cannot  kwk  at  the  fkeCt  of  an  instrument  clearly  testamentary 
on  ite  &oe.  An  administration  with  a  paper  having  the  character  of  a  donatio  inter  vivos 
anij^ed,  revoked,  since  if  treated  as  testamentary,  the  deeeased^s  intention  would  be  defeated. 

If  there  is  prou^  either  in  the  paper  itsei^  cr  from  a  clear  evidence  dehors,  1st,  that  the  writer 
intended  to  convey  the  beaefite  by  it  which  will  be  conveyed  if  the  paper  be  considered  tes- 
tamentary ;  2dly,  that  death  was  the  event  to  give  it  effect,  an  inatrumenty  whatever  be  its 
form,  may  he  admitted  to  probate. 

The  answer  to  an  interrogatory,  confined  to  the  point  on  which  the  party*s  solicitor  was  pro- 
duced, is  admissible,  though  he  gained  his  information  as  solicitor. 

The  question,  in  tlu^  case,  arose  upon  a  paper  propounded  as  the  will 
of  Robert  Spink  Newson :  the  instrument,  probate  of  which  was  opposed 
on  the  part  of  the  crown,  is  recited  in  the  judgment. 

PhilUmore  and  Dodson  for  Mrs.  Daines,  in  support  of  the  paper  pro- 
pounded. 

The  King*s  Advocate  and  Lnshington  contra. 

Judgment. 

Sir  John  Nicholl. 

This  is  a  question  respecting  an  instrument  propounded  as  the  will  of 
Robert  Spinie  Newson,  deceased,  who  died  so  long  aeo  as  the  2drd  of 
August,  1815,  at  the  age  (^nineteen,  a  bachelor,  and  illegitimate.  The 
instrument  is  dated  upon  the  29th  of  June,  1815 ;  and  is  set  up  by  Mrs. 
Mary  Daines  as  the  universal  legatee  appointed  by  it,  in  which  charac- 


84  Proctor  v.  Dainbb.  H.  T.  1830. 

ter  she  took  out  adminigtration,  with  this  paper  annexed,  in  June,  1828 ; 
that  is,  about  thirteen  years  after  the  death  of  the  alleged  testator.  That 
administration  has  since  been  called,  and  she  has  been  put  on  the  proof 
of  the  instrument  as  the  will  of  the  deceased :  and  if  it  he  not  valid  as  a 
will,  the  legal  property  will  belong  to  the  Crown ;  though  the  real  party 
in  the  cause  is  the  brother  of  the  deceased.  The  main  question,  there- 
fore, for  the  consideration  of  the  Court  is,  whether  the  paper  propounded 
is  a  testamentary  instrument. 

It  seems  material  and  convenient  in  the  first  instance  to  consider  the 
contents  of  the  paper  itself,  whether  it  imports  a  present  gift,  or  a  testa- 
mentary bequest  to  take  effect  on  the  death  of  the  deceased,  and  to  be 
ambulatory  till  that  event  consummates  it. 

The  instrument  is  in  these  terms : — 

<' June  29th,  1815. 

"  I,  Robert  Spink,  in  the  presence  of  the  two  undermentioned  wit- 
nesses, Thomas  Whitmore,  of  the  parish  of  Stratford  St.  Mary,  in  the 
county  of  Suffi)lk,  esquire,  and  Sarah  Chapman,  of  the  parish  of  Peasen- 
hall  in  the  said  count js  spinster,  do  give  all  my  ^oods  and  chattels  unto 
Mary  Daines,  of  the  parish  of  Peasenhall  aforesaid,  spinster. 

"  Witnesses,  Signed   the  day  and 

Thomas  Whitmore  year  above  written, 

and  Robert  Spink." 

Sarah  Chapman. 

These  are  the  words  9f  the  instrument.  What  then  does  the  person 
do  in  the  presence  of  these  witnesses  ?  What  is  the  import  of  the  words 
which  he  makes  use  of?  ^'I  do  give  all  my  goods  and  chattels  unto 
Mary  Daines."  It  is  hardly  possible  to  use  words  more  directly  and 
strongly  importing  a  present  gift  Hei*e  is  no  ambiguity  respecting  the 
intention :  he  declares,  per  verba  de  prs)senti,  that  he  gives  those  things 
to  Mary  Daines.  Whether  the  instrument  could  be  considered  valid  as 
a  gift  or  as  evidence  of  a  gift,  is  not  what  I  am  now  considering ;  but  the 
import  of  the  words  contained  in  the  instrument  itself;  and  there  can  be 
no  difficulty,  I  think,  upon  their  construction. 

Is  the  import  of  these  words  **  I  do  give,"  varied  by  any  thing  else 
contained  in  the  instrument  leading  to  a  different  understanding,  or  tend- 
ing to  show  it  was  future  and  prospective,  more  especially  that  it  was 
something  to  take  place  after  his  death — that  his  death  was  to  consum- 
mate and  give  effect  to  the  gift?  By  any  thing,  in  short,  rendering  it 
testamentary  ?  There  is  not  one  word  that  has  any  such  tendency.  It 
is  not  entitled  a  will ;  nor  a  codicil :  it  has  no  reference  to  any  legacy ; 
nor  to  any  executor;  nor  to  the  death  of  the  party  writing  it:  he  does 
not  use  the  words,  '« I  give  and  bequeath  f^  he  does  not  use  the  words 
**  I  leave :"  there  are  no  solemn  words  of  inception,  such  as  '<  In  the  name 
of  God,  Amen :"  nor  any  of  those  expressions  which  are  usually,  or 
frequently  at  least,  found  in  a  testamentary  instrument.  It  then  seems 
to  me,  that  no  instrument  could  be  more  anxiously  or  ingeniously  de- 
vised, and  more  carefully  drawn  up,  to  import  a  present  gift — **  do  give," 
—and  to  exclude  an  appearance  of,  or  reference  to,  an  act  of  a  testa- 
mentary nature — ^lo  any  thing  at  all  prospective. 

Such,  in  my  judgment,  is  the  import  of  the  instrument  itself,  looking 
simply  and  solely  to  the  words  and  form  in  which  it  is  conceived ;  and 
in  that  case  it  lies  on  the  parties  setting  it  up  as  a  will,  to  prove  that  i% 
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was  made  with  a  testamentary  intention;  that  it  was  to  be  consummated 
by,  and  to  operate  upon,  death. 

It  is  true,  that  if,  m  point  of  form,  it  is  drawn  up  as  a  deed,  yet  if  it 
appears,  from  something  in  the  instrument  itself,  that  it  was  intended  to 
convey  a  benefit  upon  and  after  death,  it  may,  notwithstanding  the  ap- 
parent form,  operate  as  a  will ;  or  if  it  is  equivocal  or  silent,  it  may  be 
proved  by  extrinsic  circumstances,  to  have  been  intended  to  operate  as 
a  testamentary  disposition.  Most  of  the  cases  upon  the  subject  are  to 
be  found  referred  to  in  Thordd  and  Thorold,  1  Phill.  1,  and  in  the  sub- 
sequent case  of  Masterman  and  Maberly,  Vol.  II.  225.  One  or  two  ad- 
ditional cases  have  been  referred  to  in  the  course  of  the  discussion ;  but 
they  do  not  appear  to  me  either  to  carry  further,  or  to  alter,  the  princi- 
ple which  is  laid  down  in  those  cases — that  the  form  of  the  instrument  is 
not  conclusive  against  its  testamentary  effect ;  that,  although  it  may  not 
be  valid  in  the  form  in  which  it  was  drawn  up  as  a  deed  of  gift,  yet  that 
it  may  operate  as  a  will.  But  no  case  has  gone  the  length  of  deciding, 
that  because  an  instrument  cannot  operate  in  the  form  given  to  it,  it 
must  operate  as  a  will ; — it  may  operate  as  a  will  if  shown  to  have  been 
written  with  a  testamentary  intention. 

If  there  is  any  proof,  either  in  the  paper  itself,  or  from  clear  evidence 
dehors ;  first,  that  it  was  the  intention  of  the  writer  of  the  paper  to  con- 
vey the  benefits  by  the  instrument  which  would*  be  conveyed  by  it,  if 
considered  as  a  will ;  and  secondly,  that  death  was  the  event  that  was 
to  give  effect  to  it,  then,  whatever  be  its  form,  it  may  be  admitted  to 
probate  as  testamentary.  But  the  present  instrument  goes  far  in  the 
contrary  direction ;  it  not  only  contains  nothing  that  refers  to  death  or 
to  a  testamentary  disposition,  but  it  rather  seems  carefully  to  confine 
itself  to  a  donatio  inter  vivos  per  verba  de  praesenti — "  I  do  give.**  To 
give  it  effect  as  a  will,  then,  it  would  require  clear  evidence  that  the  de- 
ceased intended  it  should  operate  as  such :  and  perhaps  it  would  require 
something  more;  namely,  evidence  that  it  was  the  intention  of  the  de- 
ceased to  do  that  which  the  instrument,  as  a  testamentary  act,  might 
possibly  efl^t  from  supervening  circumstances. 

It  appears*^ that  the  deceased  was  the  illegitimate  son  of  Robert  Spink. 
The  father  afterwards  married  the  mother  and  had  another  son,  nearly 
ten  years  youn^r  than  the  deceased  in  the  cause.  This  other  son,  as  I 
have  before  intimated,  through  the  crown,  is  to  be  considered  the  party 
principally  interested  in  the  present  question;  rather  than  the  Crown  itself, 
because,  in  cases  of  this  description,  the  Crown  very  liberally  grants  the 
principal  part  of  its  interest  to  a  person  standing  in  the  situation  of  John 
Spink. 

Mrs.  Daines  was  n^any  years  ago  employed,  not  as  a  servant,  but  as  a 
sempstress,  by  Mr.  and  ^Irs.  Spink :  she  became  a  great  favourite  of 
Mrs.  Spink ;  and  after  her  death  she  retained  the  confidence  of  Robert 
Spink,  the  father.  The  father,  by  his  will,  has  disposed  of  his  property 
in  the  following  manner:  First,  he  appoints  Mr.  White  and  Mr.  Man 
his  executors.  He  then  bequeaths,  "  unto  Robert  Spink  Newson,  his 
natural  son,  the  sum  of  500/.  of  lawful  British  money,  when  he  attains 
the  age  of  twenty-one  years,  hoping  that  he  will  superintend  and  take 
upon  himself  the  care  and  ^lardianship  of  his  btother  John  Exeter 
Edward's  education."  In  a  mrther  part  where  he  disposes  of  the  residue 
he  says :  "  All  the  rest  and  residue  of  my  real  and  personal- estate,  corn 
tithes  in  Sibton  and  Peasenhall  aforesaid,  goods,  chattels  and  effects 
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whatsoever,  with  all  my  ready  moDey,  book  debts  and  other  debts, 
securities  for  money,  whether  in  the  public  stocks  or  elsewhere,  I  devise, 

five  and  bequeath  unto  the  said  Robert  Spink  Newson  and  John  Exeter 
id  ward,  my  sons  by  Anne,  my  late  wife,  or  the  survivor  of  them,  and  to 
their  heirs  and  assigns  for  ever,  as  tenants  in  common,  and  not  adjoint 
tenants,  to  be  equally  divided  between  t/iem,  share  and  share  alike,  when 
the  youngest  of  them  shall  be  of  the  age  of  twenty-one  yearsJ*'  In  a  further 
part  respecting  the  care  of  those  children  he  says :  "  I  particularly  re- 
quest my  said  executors  to  pay  due  attention  to  the  educationof  my  said 
children,  and  they  will  cause  them  to  be  piously  educated  and  instructed 
in  their  moral  and  religious  duties.  Ana,  as  it  was  their  mother's  par* 
ticular  desire,  I  request  that  Mary  Daines  of  Sibton  aforesaid,  spinster, 
her  intimate  friend,  will  take  upon  her  the  care  and  guardianship  of  my 
said  children  during  their  childhood,  so  far  as  to  select  any  part  of  my 
goods,  linen,  or  any  other  thing  or  things  that  she  shall  or  may  think 
will  be  convenient  and  useful  for  them,  and  to  keep  and  reserve  the^ame 
for  them,  and  that  she  will  buy,  procure,  and  make  up  and  mend,  or  see 
to  the  buying,  making  up,  and  mending,  such  linen  and  clothing  and  ap- 
parel as  my  said  children  may  want  during  their  minority,  as  she  shall 
judge  necessary  and  proper  for  them,  according  to  the  instructions  she 
received  from  their  mother  my  late  wife  for  that  purpose  ;  and  that  the 
said  Mary  Daines  do  from  time  to  time  make  her  own  charge  on  my  said 
executors  for  all  costs,  trouble,  labour,  care  and  attention  in  buying, 
procuring,  making  up  and  mending  such  articles  for  their  use,  and  that 
my  said  executors  do  from  time  to  time  pay  and  discharge  all  such  de*^ 
mands  out  of  my  annual  income." 

**  In  case  the  children  shall  both  die  before  they  or  either  of  them  shall 
attain  tite  age  oftwenty-one  years,  toithout  leaving  a  wife  or  lawful  issue,** 
then  the  property  is  devisedf  over,  among  several  persons. 

This  will  IS  dated  the  26th  of  April,  1810  (a). 

In  September,  1812,  he  made  a  codicil  to  his  will ;  and  by  that  codi- 
cil he  recites  that,  "  Whereas  I  have  purchased  the  house  at  Peasenhall- 
street,  now  in  the  tenure  and  occupation  of  Henry  Oldring;  and  I  do 
order  and  direct  my  executors  to  settle  and  pay  the  purchase-money  of 
the  same,  if  not  settled  for  as  aforesaid,  before  my  ciecease ;  and  I  will 
the  same  as  a  dwelling-place  for  Mary  Daines,  who  has  undertaken,  and 
it  is  my  will  she  should  superintend,  the  care  and  clothing  of  my  two 
children,  Robert  and  John  Spink ;  and  I  will  that  her  said  dwelling- 
house  be  considered  as  their  home  during  their  minority ;  and  I  will  and 
direct  my  executors  to  pay  all  reasonable  expenses  the  said  Mary  Daines 
may  be  put  to  on  their  account :  and  I  do  further  desire  she  may  be  al- 
lowed to  select  what  furniture  she  may  want  from  my  dwelling-house, 
to  furnish  the  same ;  and  also  I  will  she  shall  have  all  the  wines  and 

(a)  It  was  pleaded  by  the  Crown,  that,  od  the  younger  son  attaining  the  nge  of  21  years,  tho 
czccators  of  *tbe  father's  will  paid  orer  to  him,  as  the  person  entUlM  to  the  [whole]  residuary 
estate  of  his  father ^  25,0002.  and  also  delivered  to  hiui  the  tide  deeds  of  the  real  estate,  of  the 
Taloe  of  2,2002. 

On  the  other  side  it  was  pleaded,  that  from  the  deceased's  death  Mary  Daines  retained,  in 
virtue  of  the  will  (the  paper  propounded),  possession  of  the  deceased's  effects,  of  which  he  died 
possessed  at  Peasenhall-street,  not  exceeding  902.  in  value ;  and  (as  a  reason  why  she  did  not 
sooner  take  probate  of  ths  paper)  that  John  Exeter  Bklward  Spink  did  not  attain,  till  9rd  of 
Febraary,  1827,  the  age  of  twcnty-onc,  at  which  time  he  was  unmarried,  and  that  Mary  Daines 
was  not  aware  that  a  moiety  of  the  residuary  property  of  the  father  vested  in  Ike  said  deceased,  s$ 
as  to  be  transmissible  to  his  representatives. 
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other  liquors  that  are  in  my  house  after  my  funeral,  to  her's  and  the  said 
children's  use.  And  it  is  my  \vill  and  desire,  that  she  shall  have  the 
dwelling,  and  use  of  the  furniture,  free  from  any  rent  and  charge,  during 
the  term  of  her  natural  life,  without  any  molestation  from  any  one ;  and 
also  shall  be  paid,  yearly  and  every  year,  the  sum  of  20/.  of  lawful  mo- 
ney also  during  her  natural  life,  for  a  compensation  of  her  care  and  trouble 
as  aforesaid."  Thus,  though  the  executors  are  to  have  the  general  super- 
intendence of  the  education  and  pious  instruction  of  these  vouths,  yet 
tlhe  care  of  their  persons  is  more  particularly  devolved  upon  !Mrs.  Mary 
Baines;  she  is  to  live  at  this  house,  to  have  whatever  furniture  of  the 
deceased's  she  shall  think  fit  to  select.  Accordingly,  upon  the  death  of 
Mr.  Robert  Spink,  Mrs.  Mary  Daines  occupied  the  house  at  Peasenhall- 
street :  she  selected  certain  articles  of  furniture  for  the  purpose  of  fur- 
nishing that  house :  the  eldest  son  continued  at  school ;  and  afterwards 
was  removed  to  the  University  of  Cambridge.  The  other  son  was  at 
school ;  but  they  both  spent  their  vacations  with  Mrs.  Daines  at  this 
house,  which  was  intended  by  the  father  as  a  home  for  them  during  their 
minority.  The  eldest  son,  when  about  nineteen,  having  fallen  into  a 
decline,  quitted  the  University  and  came  to  Peasenhall-street,  and  there 
died,  on  the  23rd  of  August,  1815. 

There  is  no  reason  whatever  to  doubt  that  Mrs.  Mary  Daines  faith- 
fully discharged  the  duty  thus  committed  to  her ;  nor  that  Robert  Spink 
Newson  had  a  great  affection  and  regard  for  her.  The  letters  wnich 
have  been  exhibited,  as  well  as  the  parol  evidence,  I  think,  fully  estab- 
lish that  he  had  that  attachment  which  would  naturally  flow  from  the 
relation  existing  between  him  and  Mrs.  Mary  Daines ;  from  her  mater- 
nal kindness  at  all  times;  and  more  particularly  from  the  care  and  at- 
tention she  showed  during  his  illness.  But  this  goes  a  very  short^way 
towards  the  real  question  in  the  cause :  it  tends  as  much  to  support  the 
instrument  as  evidence  of  a  gift  inter  vivos  of  those  little  personal  articles 
which  he  possessed,  as  to  prove  that  he  intended  it  as  a  disposition  of 
his  property  by  will.  In  all  this  correspondence,  I  do  n^t  observe  one 
single  word  showing  any  testamentary  intention ;  nothing  indicating  a 
wish  to  increase  that  provision  which  his  father  had  made  for  Mrs. 
Daines ;  not  one  expression  tending  to  show  a  desire  of  making  any  will ; 
not  a  word  of  dissatisfaction  or  disafifection  towards  his  younger  brother ; 
not  a  hint  that  he  should  himself  decline  to  do,  when  he  came  of  age, 
that  which  his  father  had,  in  his  will  expressed  a  hope  he  would  do, 
namely,  "  superintend  and  take  the  guardianship  of  his  brother  John.'* 
These  letters,  then,  of  which  there  are  between  forty  and  fifty,  establish 
a  great  afiection  for  Mrs.  Daines,  but  no  testamentary  intention  what- 
ever— nothing  to  give  the  instrument  a  character  different  from  that 
^hich  the  words  of  it  import. 

Under  the  powers  given  to  Mrs.  Daines  by  the  will  of  the  father,  she 
exercised  the  right  of  selecting  furniture  and  other  articles.  The  exe- 
cutors required  that  she  should  furnish  them  with  an  inventory  of  what 
she  had  taken :  thitf  she  refused  to  do,  and  a  quarrel  ensued  between  her 
and  the  executors,  more  particularly  between  her  and  Mr.  White ;  and 
in  this  quarrel,  naturally  enough  considering  his  situation,  the  deceased 
took  part  with  Mrs.  Daines.  Tne  account  of  this  part  of  the  transaction 
is  given  by  Mr.  Man  and  Mr.  White,  the  executors  of  the  father,  who 
have  been  examined  as  witnesses  in  this  cause.  Mr.  White  was  tl^  act- 
ing executor.    Mr.  Man  is  very  advanced  in  life,  and  complains  of  his 
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memory  being  feeble ;  still,  however,  his  evidence,  as  far  ar  it  goes,  tends 
to  confirm  the  testimony  of  Mr.  "White.  Mr.  White  in  his  deposition  on 
the  6th  article  of  the  allegation,  gives  this  account  of  the  quarrel.  ''  The 
deponent,  as  the  acting  executor,  paid  all  Marv  Daines'  accounts  for  the 
necessary  expenses  of  the  house  at  Peasenhall,  for  some  time  after  she 
and  the  children  had  removed  thither.  He  forgets  when  it  was  that  he 
ceased  to  make  such  payments,  but  it  was  in  consequence  of  the  circum- 
stances of  which  he  is  about  to  depose :  he  made  several  applications  to 
Mary  Daines  for  a  regular  inventory  of  the  furniture  and  efSdciB  which 
she  had  removed  to  Peasenhall  from  Sibton,  but  she  refused  to  give,  and 
declared  that  she  never  would.give,  an  inventory.  Upon  one  occasion  she 
gave  the  deponent  an  inventory  of  some  of  such  efl^ts ;  but  not  of  the 
plate,  linen,  and  many  other  things  that  had  been  removed :  he  mention- 
ed those  omissions  to  her,  and  asked  her  for  a  more  complete  inventory, 
but  she  declared  that  she  never  would,  nor  did  she  ever,  give  him  any 
other.  Mr.  Man  was  with  the  deponent  when  he  asked  her  for  the  in- 
ventory the  last  time,  and  so  was  her  brother  John  Daines,  but  when 
that  was,  the  deponent  does  not  remember.  He  has  lost  the  memoran- 
dum he  made  of  the  circumstances.  Mary  Daines,  on  the  deponenfs  op- 
plying  to  her  as  aforesaid,  claimed  the  effects  of  which  she  refused  to  give 
an  inventory,  as  her  own ;  she  said,  jUr.  Robert  Spink  had  given  them  to 
her  in  his  hfe-time.  The  deponent  observed,  that  he  might  as  well  say  thnt 
Mr.  Robert  Spink  had  given  them  to  him,  and  asked  her,  if  she  had  any 
paper  to  show,  or  any  witness  to  prove,  that  they  had  been  so  given  to  her, 
and  she  acknowledged  thai  she  had  noL  In  consequence  of  Mary 
Daines'  conduct  as  deposed,  the  deponent  and  she  very  much  disagreed, 
but  he  endeavoured  to  avoid  dispute  with  her  as  much  as  possible ; 
whenever  he  had  any  thing  to  say  to  her,  he  used  to  get  Mr.  Man  to  go 
to  her.  When  she  renised  to  give  the  inventory  the  last  time,  the  deponent 
told  her  that  he  would  not  pay  her  any  further  accounts  she  might  send 
to  him,  until  she  had  furnished  him  with  a  correct  and  proper  inventory : 
she  threatened  to  ^  to  law  with  hhn,  but  he  persisted  in  refusing  to  pay 
her  accounts, 'and  m  consequence  thereof,  she,  in  May,  1814,  brought  an 
action  against  him  and  Mr.  Man,  as  executors,  for  the  recovery  of  her 
demands.  They  were  served  with  a  copy  of  a  writ,  but  on  an  appear- 
ance being  entered  by  them,  the  action  was  abandoned.  In  Hilary  term, 
1816,  Mary  Daines  hied  a  bill  in  Chancery  against  the  deponent  and  Mr. 
Man,  to  enforce  the  payment  of  her  annuity  under  the  codicil  to  the  de- 
ceased's father's  will,  and  of  certain  moneys  expended  by  her  for  the  use 
of  the  said  two  children  ot  Mr.  Robert  Spink.  The  deponent  does  not 
recollect  any  thing  that  was  set  forth  in  the  bill  in  Chancery ;  but  he 
remembers  that  it  stated  that  John  Exeter  Edward  Spink  would,  on 
coming  of  age,  be  entitled  to  the  whole  of  his  father's  property ;  his 
brother  Robert  being  then  dead ;  and  he  also  remembers  that  the  bill 
did  not  state  any  thing  about  the  said  Robert  Spink  Newson  having  made 
or  executed  any  will,  or  any  paper  of  a  testamentary  description,  dispos- 
ing of  his  property  after  his  death.  The  deponent  and  Mr.  Man  put  in 
their  answer,  and  the  same  was  then  dismissied  with  costs  against  Mary 
Daines.  The  deponent  gave  R.  S.  Newson  money  to  pay  his  own  bilfg 
with,  and  also  paid  himself  all  bills  incurred  by  the  brother." 

This  is  the  account  which  Mr.  White  gives  of  the  dispute  between 
him  and'Mfis.  Mary  Daines.  It  is  not  at  all  necessary  for  the  Court  to 
decide  whether  any  blame  was  imputable  to  Mrs.  Daines  on  this  occa- 
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sion  or  not,  but  several  of  those  facts  ai^e  -  important ;  particularly  that 
passage  where  the  executor  states  that  he  asked  her  whether  she  had 
any  paper  to  show,  or  any  witness  to  prove  that  the  testator,  Mr.  Ro- 
bert Spink,  had  given  those  articles  to  her  in  his  life-time;  for  this  part 
of  the  evidence  does  seem  to  furnish  a  preitty  tolerable  clue  to  the  instru- 
ment now  produced.  Mrs.  Daines  communicated  her  quarrel  with  the 
executors  to  the  deceased,  and  the  deceased  took  part  with  her :  he  had 
a  few  things  of  a  personal  nature,  but  the  bulk  of  the  furniture,  and  the 
otbsr  things,  not  his  but  in  the  house,  were  left  by  the  father  for  the 
use  of  Mrs.  Daines,  and  his  sons,  and  for  her  use  even  after  they  became 
of  age,  durine  the  remainder  of  her  life.  Robert  Spink  Newson,  then, 
had  nothing  out  those  few  articles  which  a  young  man  coming  home 
from  the  University,  would  carry  with  him.  The  term  "goods  and 
chattels,''  in  the  legal  acceptation  of  the  words,  certainly  is  of  great  ex- 
tent ;  but  it  is  often  used,  as  a  sort  of  cant  term,  to  designate  personal 
articles  of  little  value.  Thus,  in  this  instrument  the  deceased  probably 
used  the  words  "  all  my  goods  and  chattels,"  in  the  common  acceptation 
of  them,  as  applying  to  all  his  "  personal  articles,"  rather  than  in  the 
sense  which  they  would  have  in  a  formal  legal  instrument. 

What  then  is  the  import  of  this  paper  more  than  to  meet  the  sort  of 
suspicion  thrown  upon  Mrs.  Daines,  and  the  demand  that  was  made  upon 
her  by  the  executors  ?  She  avers  that  Mr.  Spink  gave  her  certain  ar-  / 
tides :  his  executors  doubt  it ;  they  ask  her,  have  you  "  any  paper  to 
show"  that  he  gave  you  those  articles  ?  Have  you  any  witness  to  prove 
it?  A  quarrel  ensues:  she  will  not  give  any  account  of  the  articles; 
and  they  will  not  pay  her  demand  till  she  renders  that  account.  She 
complains  to  the  deceased ;  and  he  says,  well,  "  I  will  give  you  all  these 
'  my  goods  and  chattels,'  and  here  is  a  paper  for  you  signed  by  myself, 
showing  that '  I  do  give'  them  to  you,  and  it  is  a  paper  written  in  the 
presence  of  witnesses,  therefore  there  can  be  no  dispute."  Is  this  the 
true  construction  of  the  paper?  or  is  the  Court  to  consider  it  as  a  will, 
constituting  Mrs.  Daines  his  universal  legatee — ^giving  to  her  every 
thing  which  he  possessed  at  that  time,  and  every  thing  he  might  ever 
become  entitled  to,  in  total  exclusion  of  his  younger  brother,  the  legiti- 
mate son  of  his  father— the  source  of  the  whole  property  which  either 
he  or  his  brother  might  possess.  Was  it  the  intention  of  the  deceased  to 
make  this  inofficious  disposition  ?  Was  it  his  intention  at  this  time  to  do 
a  testamentary  act,  or  to  show  Mrs.  Daines  a  kindness,  by  simply  mak- 
in^his  gift  oi  those  few  personal  articles  which  he  had  at  the  time  ? 

The  onus  probandi — that  it  is  a  will,  as  I  have  already  said,  lies  upon 
the  party  setting  up,  as  testamentary,  this  instrument  which  upon  its 
face  has  no  such  import  but  bears  the  character  of  a  present  sift.  In 
such  a  case  the  aid  of  the  law  is  extended  only  to  sive  e^t  to  the  inten- 
tion of  the  party ;  surely,  then,  the  Court  should  be  satisfied  that  it  looks 
at  the  whole  intention  of  the  deceased :  It  must  take  into  its  considera- 
tion even  the  efl^t  the  deceased  intended  the  instrument  to  have.  If  an 
instrument  upon  the  face  of  it  is  manifestly  executed  as  a  will,  the  Court 
cannot  look  at  its  effect ;  it  must  have  legal  operation,  without  regard  to 
the  intention  as  to  effect :  but  if  the*  Court  ol  probate  is  called  upon  to 
assist  in  carrying  into  effect  the  intention  of  a  deceased  party,  by  pro- 
nouncing an  instrument  to  be  a  will,  when,  upon  the  face  of  it,  it  is  a  deed 
of  gifl,  the  Court  must  have  the  clearest  evidence,  that  the  instrument 
was  intended  to  be  a  will ;  more  especially  supposing  that  the  paper,  if 
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pronounced  for  as  a  will,  -would  carry  away  half  the  property  of  the 
father  from  his  legitimate  son ;  and  such  might  possibly,  though  I  do  not 
undertake  to  say  that  it  would  be  the  effect 

Mow  all  the  circumstances  satisfy  me,  that  there  was  no  such  intention 
on  the  part  of  Robert  Spink  Newson ;  that  he  never  intended  to  dispos- 
sess his  brother ;  that  he  never  intended  to  convey  all  his  personal  pro- 
perty to  Mrs.  Daines;  but*  that  the  utmost  he  intended  was,  either  at 
that  moment  to  give  her  all  those  little  articles  he  possessed  at  the  time, 
or  to  provide  that  she  should  have  the  use  of  them  for  her  life,  even  if  he 
had  lived  till  he  had  become  of  age ;  for  on  that  event  he  would  be  enti- 
tled to  500/. ;  and  would  take  more  especially  the  care  and  management 
of  his  younger  brother,  Mr.  John  Exeter  Edward  Spink. 

What  then  is  the  evidence  laid  before  the  Court  that  this  instrument, 
couched  in  the  present  tense,  **  I  do  give,"  was  intended  as  a  will  ?  A 
maid  servant,  who  lived  in  the  family,  I  think,  for  about  eight  months  as 
a  servant  of  all  work,  was  called  in  for  the  purpose  of  putting  her  name 
to  this  instrument ;  and  now — fourteen  years  subsequent,  without  any 
thing  occurring  at  the  time,  to  impress  particularly  upon  her  attention 
and  memory  what  were  the  words  made  use  of  by  the  deceased,  or  any- 
thing in  the  intermediate  time,  which  would  cause  her  to  retain  them  in 
her  memory ; — she  is  produced,  to  prove  that  the  deceased  called  it  '^his 
will :"  "  I  want  you  to  subscribe  your  name  to  my  wiW*  Having  ex- 
amined her  deposition  very  carefully,  and  having  considered  the  observa- 
tions made  upon  it,  the  Court,  without  stating  it  minutely  and  in  detail, 
may  venture  to  say  that  it  cannot  rely  upon  her  evidence,  as  proof  that 
the  instrument  was  at  that  time  intended  and  declared  by  the  deceased 
to  be  a  will.  Whitmore,  the  other  subscribed  witness  to  this  paper,  is 
dead :  but  if  his  evidence  is  lost,  that  loss  has  arisen  through  Mrs.  Daines' 
laches  in  not  setting  up  this  instrument  as  a  will  at  tne  proper  time; 
namely,  when  the  deceased  died.  If  Mr.  Whitmore  could  nave  proved 
it  was  a  vnll,  it  would  have  been  very  important  that  his  evidence  should 
have  been  produced:  there  is,  however,  just  as  much  reason  to  suppose 
that  he  would  have  proved  it  was  not  a  will,  but  was  intended  as  evidence 
to  Mrs.  Daines  of  a  gift  of  these  few  things,  for  the  purpose  of  preventing 
any  disputes. 

xhe  fact,  that  Mr.  Whitmore  was  present  and  attested  the  paper,  and 
that  the  deceased  sent  for  him,  is  quite  as  consistent  with  the  intention  of 
drawing  up  a  paper  as  a  deed  of  gift,  as  with  the  intention  of  making  a 
will.  And  if  the  deceased  sent  for  him  to  assist  him  in  making  his  will, 
really  this  paper  is  expressed  in  the  most  extraordinary  terms  ttiat  could 
possibly  have  been  made  use  of.  The  deceased  was  a  person  who  had  a 
good  deal  of  intelligence,  and  Mr.  Whitmore  is  described  as  a  man  of 
business,  so  that  it  might  be  supposed,  that  if  a  will  had  been  intended,  it 
would  have  been  worded  differently :  for,  as  was  before  stated,  the  very 
form  in  which  it  was  drawn  seems  to  show  that  they  were  careful  not 
to  give  it  a  testamentary  form ;  but  merely  to  render  it  a  proof  of  a  gift 
of  these  little  articles.  What,  then,  is  the  reasonable  probability,  on 
looking  at  all  the  circumstances  ?  That  neither  the  deceased,  nor  any  of 
them,  were  aware  that  a  minor  had  a  power  to  make  a  will  even  of  per- 
sonalty. The  Rev.  Mr.  Westhorp  states,  that  ^'he  heard  the  deceased 
say  he  had  promised  his  watch  to  the  Rev.  Mr.  Robinson,  as  he  had  no 
power  to  leave  his  money."    So  that,  apparently,  he  supposed  he  had, 
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as  a  minor,  power  to  give,  by  way  of  donation,  the  few  personal  articles 
that  belonged  to  him,  out  not  to  make  a  will. 

The  evidence  seems  all  to  bear  the  same  sort  of  construction.  There 
is  no  person  about  the  deceased  who  ever  heard  be  had  made,  or  had 
expressed  any  wish  or  intention  to  make,  a  will,  or  that  Mr.  Whitroore 
was  to  be  sent  for,  for  the  purpose  of  assisting  him  in  making  one.  Mrs. 
Daines'  own  witnesses  speak  to  that  effect.  His  own  medical  attendant^ 
Mr.  Wilson,  never  heard  him  say  any  thing  about  a  will.  Dr.  Brown 
never  heard  him  sav  anything  about  a  will ;  nor  did  the  Rev.  Mr. 
Uhthoff.  Even  the  brother,  John  Daines,  never  heard  him  sayanything 
about  a  will;  "  he  was  not  aware  he  says,  that  a  minor  could  make  a 
will."  The  deceased  had  many  confidential  friends  and  attendants 
about  him  during  the  latter  part  of  his  life,  but  there  are  none  of  them 
brought  forward  to  show  that  the  deceased  had  it  ever  in  his  contempla- 
tion to  make  a  will. 

If,  however,  he  sent  for  Mr.  Whitmore  to  make  a  will,  or  had  any 
intention  or  inclination  whatever  to  do  such  an  act  himself,  it  does  seem 
very  extraordinary,  I  think,  that  it  never  came  to  the  knowledge  of  any 
person  whatever ;  because  the  production  of  this  maid-servant,  fourteen 
years  afterwards,  and  the  pretended  declaration  of  Mrs.  Daines  to  her 
brother,  I  cannot  admit  as  proof  of  any  intention  of  a  testamentary  act 
in  the  mind  of  the  deceased  at  the  period  in  question.  What  was  the 
conduct  of  Mrs.  Daines  herself?  She  did  not  on  the  death  of  the  deceased, 
produce  this  instrument  and  take  probate  of  it ;  she  kept  possession  of 
these  articles,  as  she  would  do  under  a  gift  made  to  her  in  the  lifetime  of 
the  deceased ;  but  she  never  came  forward  at  all  to  prove  this  instrument 
ais  a  testamentary  act ;  she  brought  an  action  agamst  the  executors  of 
the  father's  will  for  her  expenditure ;  she  filed  a  bill  against  them  for  the 
same  purpose;  which  bill,  in  the  year  1816,  was  dismissed  with  costs; 
not  merely  upon  the  ground,  as  pleaded,  that  she  had  not  funds  to  go  on 
with  the  suit,  but ''  b^use  the  Attorney  General  was  not  made  a  party 
to  the  suit,  Robert  Spink  Newson  having  died  a  bastard  and  intestate." 
That  is  the  reason  assigned  by  counsel,  (a)    Still  this  instrument  was 

(a)  Mr.  Ca&ude,  fbrmerif  employed  is  solicitor  ibr  Mra.  Mary  Daines,  upon  the  ISth  interro- 

£toiT«  answered : — *^  The  respondent  did  take  the  opinion  of  ooansel  tlirouffh  his  aeent,  upon 
)  bill  in  Chancery  filed  oo  behalf  of  Mary  Deines,  and  the  ooansel,  Mr.  Wing^eld,  did  pve 
his  opinion,  that  the  bill  was  defective,  by  reason  that  the  Attorney  General  had  not  been  made 
a  partv  thereto.  It  appears  to  the  deponent,  fVom  that  opinion,  to  have  been  considered  neoes- 
sarj,  m  order  to  protect  the  ri^ti  of  tne  Crown  in  that  mddty  of  the  personal  estate  of  Robert 
Spmk  the  elder,  to  which  his  son  Robert,  had  he  lived,  would  have  been  entitled,  that  the  Attor- 
ney  General  should  be  a  party,  as  representing  the  interest  of  the  Crown  in  that  moiety,  in  oon- 
att[i]ence  of  Robert  S|Mnk  the  ywtpfet  havinjjf  died  intestate,  a  bachelor  and  illegitimate.  Mr. 
Wingficld  also  nive  it  as  his  opinion,  that  the  testator's  heir  at  law  should  be  a  party  to  the 
bill  if  the  plaintiff  was  not  so ;  and  also  that  the  persons  to  whom  the  property  would  go  in  the 
event  of  the  plaintifl^  John  Exster  Edward  Spink,  dying  before  he  should  attain  twenty.4>ne  yean 
of  age,  should  also  be  parties ;  and  that  the  bill  should  thereibre  be  amended  in  those  respects.*' 

Tlie  above  answer  was  objected  to  on  bdialf  of  Mrs.  Daines,  as  being  the  evidence  of  her 
solicitor,  and  as  purporting  to  give  the  effect,  or  the  witness*  opinion  of  ue  effect,  of  a  written 
document  without  producing  it 

Per  Curiam. 

I  think  thb  evidence  is  admissible.  It  was  pleaded  by  Mrs.  Daines,— and  Mr.  Cufaude  was 
produced,  fi>rthe  purpose  of  proving, — that  the  pkiintiff  had  not  funds  enough  to  go  on  with  the 
prosecution  of  the  bill  she  had  filed.  On  cross^xominatioo,  Mr.  Cufaude  (being  examined  to 
that  particular  &ct)  admits  that  it  was  dismissed,  not  for  the  want  of  funds,  but  parties.  I  think 
the  question  to  the  attorney  being  limited  to  that  particular  point,  the  Court  cannot  aUow  the 
objection  to  the  answer,  {VaiUant  v.  Dodemead,  2  Atk.  524.)  if  an  objection  were  made  to  any 
part  of  the  interrogatories  that  went  not  to  the  point  on  which  he  was  examined  in  chief,  the  Court 
would  sustain  it 
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not  produced  as  a  \rilU  though  it  would  at  once  have  renmved  that  diffi- 
culty :  for  Mrs.  Daines  had  only  to  obtain  probate  of  the  paper  as  a  will, 
and  that  would  have  entirely  removed  out  of  the  cause  the  necessity  of 
the  Crown  being  made  a  party,  and  made  her  the  proper  party  to  sue. 

In  the  year  1828,  after  the  younger  brother  became  of  age,  a  new  bill 
was  filed  in  the  Exchequer  against  the  executors  of  the  father,  and 
against  the  son  John,  and  against  the  Attorney  General,  for  the  annuity 
and  account;  but  still  in  that  bill  there  was  no  mention  whatever  of  this 
instrument  as  a  will ;  but  in  consequence  of  some  doubts  raised  in  the 
course  of  discussion  upon  that  bill,  whether  John  was  entitled  to  the 
whole  of  the  lather's  residue — then  this  paper  was  for  the  first  time 
brought  forward,  and,  in  June  1828,  Mrs.  Daines  took  probate  of  it  as 
universal  legatee :  she  did  not  however  call  on  the  Crown,  but  took  it 
out  in  common  form ;  the  paper  having  been  examined,  the  administra- 
tion was  called  in. 

These  are  material  circumstances  in  this  case.  On  looking  to  all 
these  circumstances — looking  first  to  the  circumstance  that  the  paper 
upon  the  face  of  it  is  not  testamentary,  but  rather  that  it  is  a  declara- 
tion of  a  donatio  inter  vivos  per  verba  de  prsesenti — that  it  lies  upon  the 
party  setting  up  such  a  paper  to  prove  that  it  was  intended  to  be  testa- 
mentary, io  take  effect  aUer  death,  and  to  be  consummated  by  that  event : 
considering  that  this  burthen  of  proof  is  not  lessened  by  its  being  the 
act  of  a  minor,  nor  by  the  circumstance  that  it  might  nave  the  effect 
(if  it  be  considered  as  a  testamentary  paper)  of  depriving  the  legitimate 
son  of  the, father  of  this  property,  and  that  it  would  act  quite  contrary 
to  the  intention  of  any  ot  the  parties,  I  am  of  opinion  that  Mrs.  Daines 
has  not  only  failed  in  proving  that  this  was  intended  to  be  a  will,  but 
I  think  that  the  inference  from  the  evidence  is  that  the  instrument  wa^ 
drawn  up  to  be,  that  which  on  its  face  it  purports  .to  be,  namely,  a  de- 
claration of  a  gift  inter  vivos  made  in  consequence  of  the  dispute  between 
Mrs.  Daines  and  the  executors  of  the  deceased's  father  respecting  the 

fift  alleged  to  have  been  made  by  him  to  Mrs.  Daines  in  nis  lifetime, 
ut  in  proof  of  which  Mrs.  Dains  had  neither  paper  nor  witnesses  to 
produce.  The  deceased  and  his  friend  Mr.  Whitmore  therefore  deter- 
mined that  she  should  have  a  paper  of  this  description  to  show  that  the 
deceased  had  given  her  those  articles  during  his  lifetime. 

This  is  the  result  I  think  of  the  evidence  upon  this  instrument  with 
respect  to  the  intention  of  the  deceased,  and  therefore  I  am  of  opinion 
that  Mrs.  Daines  is  not  entitled  to  this  property,  but  that  the  deceased, 
Robert  Spink  Newson,  has  died  intestate,  ana  I  direct  the  administra- 
tion, granted  to  Mrs*  Daines,  to  be  revoked,  and  decree  administration  to 
the  nominees  of  the  Crown. 

On  an  application  for  costs  oyt  of  the  estate,  the  King's  Advocate  said, 
the  Court  had  no  power  to  grant  them ;  but  that  the  Crown  would 
not  object. 

Per  Curium. 
The  party  must  be  left  to  the  liberality  of  the  Crown. 
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MORWAN  V,  THOMPSON.— p.  239. 
On  Admission  of  an  Allegation. 

A  w3l  of  a  feme  covert,  made  daring  marriajffe  aoder  a  settlement,  is  not  revoked  by  her  sur- 

ming  the  husband. 

This  was  a  cause  of  proving  the  will  of  Mrs.  Robinson ;  it  was  dated 
on  the  27th  of  June  1807,  and  was  made  during  coverture,  in  virtue  of 
certain  powers  vested  in  her  under  a  bond  executed  by  her  husband  in 
contemplation  of  marriage.  The  will  contained  no  appointment  of  execu- 
tor, nor  residuary  legatee ;  and  was  not  republished  after  the  husband's 
death ;  it  was  propounded  by  a  legatee,  and  opposed  by  a  second  cousin 
— one  of  the  next  of  kin.  The  substance  of  the  allegation  is  set  forth  in 
the  judgment 

Jjushington  in  support  of  the  allegation. 

Phillimore  contra. 

Judgment. 

Sib  John  Nicholl. 

This  allegation  pleads  in  substance,  '^  that  Dorothy  Robinson,  the 
deceased,  married  m  1785  William  Robinson,  who  died  in  1819 ;  she 
survived  her  husband  about  a  year  and  died  on  the  18th  of  February 
1820,  leaving  some  second  cousins  of  whom  Robert  Morwan  is  one ; 
that  a  settlement  was  executed  before  her  marriage  giving  her  the  power 
to  dispose  of  700/.''  This  settlement  is  in  effect,  that,  "  if  the  wite  dies 
before  the  husband,  the  sum  of  700Z.  is  to  be  paid  on  his  death  to  such 
persons  as  she  by  will,  notwithstanding  coverture,  shall  direct :  if  she 
survives  him  then  the  700Z.  are  to  be  paid  to  her  to  be  disposed  of  at 
her  will  and  pleasure  :**  so  that  there  were  two  events  contemplated — 
in  the  one  of  her  husband  surviving,  she  misht  dispose  of  this  money  by 
will, — in  the  other,  of  her  surviving  him,  the  money  would  become  her 
property  absolutely.  The  allegation  further  pleads :  **  that  the  deceased 
intending  to  dispose  of  all  property  to  which  she  was  entitled  under  the 
bond  of  her  husband,  dated  the  4th  of  April  1785,  and  of  all  other 
estate  and  effects  over  which  she  had  a  power  of  disposition ;  executed 
a  will  on  the  27th  of  June  1807 :"  by  that  will  she  provided  for  the  dis- 
position of  this  money  after  the  death  of  her  husband :  she  gave  him 
the  700/.  for  life ;  but  after  his  death  she  bequeathed  over  certain  le^- 
cies.  The  aUegation  then  proceeds :  **  that  her  husband,  by  his  will, 
dated  in  April  1816,  added  to  his  wife's  provision,  by  directing  that  the 
annuity  of  25/.  secured  to  her  by  marriage  settlement,  was  to  be 
increased  to  50/.  0  as  she  has  disposed  of  her  principal  money  by  her 
will,')  to  be  paid  from  the  time  of  his  decease,  to  his  daughter  Alice  and 
her  husband,  for  the  maintenance  of  the  deceased,  if  she  continues  to 
reside  with  them :  or  more  at  the  discretion  of  his  trustees." 

Here,  then,  the  husband  provides  for  his  wife,  the  deceased,  surviving 
him :  he  recognizes  her  will  as  having  disposed  of  the  700/.,  and  he 
seems  to  refer  to  what  is  pleaded  to  have  been  her  then  state  of  incapa- 
citv,  for  the  allegation  sets  forth,  "  that  the  deceased,  for  several  years, 
•before  the  death  of  her  husband,  was  in  a  state  of  imbecility ;  and  was 
incapable  of  recognising  the  will  after  his  death." 

Why  then  is  the  fact  that  she  survived  ber  husband  to  revoke  that 
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\irill  ?  There  is  no  chance  of  condition :  she  was  testable  when  she 
made  the  will  and  when  she  died — both  under  the  settlement  and  under 
her  husband's  will — there  is  no  alteration  of  circumstances  from  which 
an  intention  to  revoke  can  be  presumed.  She  has  provided  for  the 
death  of  her  husband ;  it  is  on  the  event  of  his  death  that  the  legacies 
are  ^iven.  In  his  lifetime  she  had  the  power  of  disposing  of  the  700/. 
notwithstanding  coverture ;  on  her  surviving  him,  tfie  700/.  absolutely 
vested  in  her  and  became  her  property  disposable  at  her  pleasure :  and 
her  will  having  disposed  of  it  in  the  event  of  the  husband's  death, 
I  can  see  no  reason  nor  principle  why  the  will  should  become  invalid  or 
be  revoked.  There  is  no  rule  of  law,  of  which  I  am  aware,  that  holds 
a  will  validly  made  during  coverture  to  become  invalid  merely  by  rea- 
son of  the  husband's  deatn.  The  case  of  Stevens  v.  Baffwell,  15  Ves. 
139,  cited  in  the  argument  for  the  next  of  kin,  is,  as  lar  as  it  goes, 
directly  the  other  way :  for  there  the  will  was  made  during  coverture, 
and  the  husband  died  before  the  wife,  yet  the  will  was  valid.  Where 
a  will  is  made  before  marriage  and  tlie  wife  survives  the  husband,  in 
order  to  render  such  a  will  valid  there  must  be  something  of  a  re-pub- 
lication, because  there  the  intermediate  marriage  has  revoked  the  will, 
and  has  transferred  ail  the  property.  That  is  an  intelligible  princi- 
ple, (a)  So  a  will  made  during  coverture  where  there  is  no  power 
under  settlement  to  made  a  will,  but  a  mere  revocable  assent,  on  the  part 
of  the  husband,  to  her  disposing  of  her  chattels  real,  or  choses  in 
action,  and  property  acquired  after  his  death,  may  require  something  in 
the  nature  of  a  republication,  {b)  because  she  was  not  testable  when  the 
will  was  made,  and  she  could  drive  no  power  from  him  beyond  the  ex- 
tent of  his  interest  in  the  eSecia  of  which  her  will  purports  to  dispose ; 
but  in  the  present  case,  I  can  see  no  principle  or  4)resumption  of  law  on 
which  this  will  was  revoked:  and  on  the  ground  already  stated,  I  am  of 
opinion  that  it  remained  valid  after  the  husband's  death,  and  I  therefore 
admit  the  allegation,  (c). 

NoU.  It  having  been  agreed  between  the  parties  that  the  case  should 
be  determined  by  the  admission  or  rejection  of  the  allegation,  the  suit 
here  dropped ;  and  administration  (with  the  will  annexed)  limited  to 
the  property  of  which  the  deceased  had  a  right  to  dispose,  and  had  dis- 
posed of  by  her  will. 

Costs  were  decreed  out  of  the  estate. 

(•)  **  This  is  a  will  made  hetbro  marriage  ;  and,  as  to  that  point,  it  is  extremely  clear  that  no 
will  make  by  a  feme  covert  can  bind  afler  marriage ;  because  it  is  oontrarj  to  the  nature  of  the 
instrument,  which  must  be  ambulatory  during  the  life  of  the  testatrix,  and  as  by  marriage  she 
disables  herself  from  making  any  other  will,  the  instrument  ceases  to  be  of  that  sort,  and  must 
be  yoid.*'^Per  Lord  Thurlow,  in  Hodtden  ▼.  Lloyd,  2  B.  C.  C  544 

(6)See  MUUr  andRoBS  ▼.  Broum,2  Hag. 909. 

(c)  See  DingwM  v.  Aikew,  1  Cox,  427.    Doe,  on  demise  of  CoUins  y.  TFsZZer,  7  T.  R.  47a 


LORD  TRIMLESTOWN  v.  LADY  TRIMLESTOWN.— p.  243. 

On  Petition. 


An  administration,  with  a  will  annexed,  obtained  after  a  caveat  entered  had  expired,  but  with- 
out notice  to  the  adverse  party,  and  while  the  will  was  in  suit  in  Ireland — ^the/omm  i2oiiitct- 
hi — ^revoked,  as  surreptitiously  obtained,  and  the  party  condemned  in  the  coats  of  a  petition 
in  support  of  it. 
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Nicholas,  Baron  Trimiestown,  of  his  last  will,  dated  the  8th  of  De- 
cember, 1812,  named  John  O'Shee  and  Henry  Eustace,  executors,  and 
his  wife.  Lady  Trimlestown,  residuary  le^tee.  In  June,  1813,  Mr. 
O'Shee  proved  the  will  in  the  Prerogative  Court  of  Armagh;  he 
died  in  the  begipning  of  1815,  and  on  the  renunciation  of  the  surviving 
executor,  Lady  Trimlestown  took  letters  of  administration  in  the  Prero- 

Stive  Court  of  Canterbury,  with  the  will  annexed,  as  residuary 
jatee  (a). 

On  the  14th  of  July,  1829,  a  decree  was  directed  to  issue  against  Lady 
Trimlestown  to  bring  in  the  administration,  and  show  cause  why  it 
should  not  be  revoked.  An  appearance  being  given  to  that  decree,  an 
act  on  petition  was  entered  into  on  both  sides,  when  on  behalf  of  Lord 
Trimlestown  it  was  alleged : — '*  that  the  deceased  died  on  the  17th  of 
April,  1813,  aged  87,  leaving  a  widow,  and  (by  a  former  marriage)  one 
son — the  present  Lord,  and  one  daughter ;  and  that  he  was  domiciled  in, 
and  died  in  Ireland ;  that  on  the  0th  of  June,  1813,  probate  of  his  will, 
dated  8th  of  December,  1812,  was  granted,  in  common  form,  by  the 
Prerogative  Court  of  Armagh,  to  John  O'Shee,  one  of  the  executors ; 
that  in  September,  1813,  Lord  Trimlestown  commenced  a  suit  in  that 
court,  why  the  will  should  not  be  declared  null  and  void."  [.The  peti- 
tion then  detailed  the  proceedings  in  that  cause.]  "  That  various  suits 
were  instituted  in  the  Court  of  Chancery  in  Ireland  by  Lady  Trimles- 
town, and  by  the  deceased's  daughter,  to  establish  the  will  of  1812  as 
to  the  real  estates,  and  Lord  TrimlesAown  also  filed  a  bill  in  the  same 
Court  to  set  aside  the  will  as  fraudulently  obtained ;  that  the  Court 
directed  an  issue  to  be  tried  in  the  King's  Bench  in  Ireland,  whether  the 
alleged  will  was  in  fact  the  will  of  the  deceased  or  not ;  that  the  trial 
came  on  in  June,  1818,  before  a  special  jury,  and  after  lasting  seventeen 
days  a  juror  was  withdrawn  by  consent,  and  there  was  no  verdict:  that 
in  February  1819  the  same  issue  came  on  for  hearing  in  the  Common 
Pleas,  where,  after  a  trial  of  twelve  days,  there  was  a  verdict  against 
the  will :  that  various  proceedings  have  since  been  had  by  appeal  to  the 
House  of  Lords,  and  that  the  suits  still  remain  undetermined.  That, 
notwithstanding  the  opposition  of  Lady  Trimlestown  an  administrar 
tion,  pendente  nte,  was  on  the  4th  of  September,  1819,  granted  to  the 
nominee  of  Lord  Trimlestown  under  condition  of  his  not  disturbing 
Lady  Trimlestown  in  the  possession  of  the  feniily  plate  and  furniture, 
and  produce  of  the  stock  at  Turvey,  she  living  an  inventory  and  security 
as  to  the  same,  and  that  the  said  administration  is  still  in  force.  That 
in  1822,  Lady  Trimlestown  filed  a  bill  in  the  Court  of  Chancery  in 
England  against  Lord  Trimlestown  and  others  claiming  to  be  entitled 
un&r  the  deceased's  will  to  a  large  sum  of  money  awarded  to  Lord 
Trimlestown  by  the  Commissioners  for  the  liquidation  of  the  claims  of 
British  subjects  for  estates  confiscated  in  France ;  that  the  said  suit  is 
now  depending  in  that  Court ;  that  on  the  25th  of  June,  1829,  administra- 
tion, with  the  will  of  December,  1812,  was  taken  in  the  Prerogative 
Court  of  Canterbury  by  Lady  Trimlestown,  as  residuary  legatee,  the 
surviving  executor  having  renounced."    The  petition  conducted  with  a 

(a)  A  caveat  had  been  entered,  on  the  part  of  Lord  Trimlestown,  io  the  repstry  of  the  Pre- 
rogative Coort  of  Ganterbory,  bat  an  administration  pendente  Ike  htmnf  been  granted,  by  tlie 
Prerogative  Coort  of  Armagh,  to  the  nominee  of  Lord  Trimlestown,  it  had  not,  since  the  26th 
of  November,  1825,  been  renewed. 
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;rayer,  '*  that  the  admioistration  should  be  declared  void»  and  Lady 
Vimlestown  condemned  in  costs/' 

For  Lady  Trimlestown,  it  ^as  alleged,  '*  that  in  the  c^use  depending 
in  the  Prerogative  Court  of  Armagh,  publication  of  the  evidence  having 
passed,  an  exceptive  allegation,  ofiered  by  Lord  Trimlestoivn  was,  on  the 
13th  of  October,  1827,  rejected  by  the  Court ;  that  an  appeal — thereupon 
asserted — had  not  been  further  prosecuted  than  by  a  service  of  the  inhibi- 
tion. That  the  Lord  Chancellor  of  Ireland  havins  refused  to  set  aside  the 
verdict  of  the  Jury  in  the  Common  Pleas,  in  February,  1819,  an  appeal 
was  made  to  the  House  of  Lords,  when  the  decree  was  reversed,  and  the 
cause  remitted ;  but  that  since  the  14th  of  June,  1827,  no  new  trial  had 
taken  place;  that  Lord  Trimlestown  had  without  notice  to  Lady  Trimles- 
town  though  apprized  of  her  claim,  received  a  large  dividend  upon  the 
sum  awarded  by  the  Commissioners,  and  issued  a  receipt  for  the  same  as 
executor  under  a  will  of  the  deceased,  dated  in  July,  1805,  but  which 
will  has  not  been  propounded ;  that  in  August,  1822,  Lady  Trimlestown 
filed  a  bill  in  the  Court  of  Chancery  in  England,  praying  an  account  of 
all  sums  of  money,  or  rentes  perpetuelles  of  France  awarded  to  Lord 
T. :  and  that  the  right  and  interest  of  Lady  T.  as  the  widow  and  resi- 
duary legatee,  might  be  ascertained  and  secured :  that  an  injunction 
issued  to  the  Commissioners,  who  have,  in  consequence  thereof,  paid 
several  sums  into  the  hands  of  the  Accountant  General,  subject  to  the 
further  order  of  the  Court  in  the  said  cause;  that  in  May,  1829,  Lord 
T.  served  a  notice  of  motion  for  the  purpose  of  dissolving  the  injunction, 
and  that  the  funds  might  be  transferred  to  him ;  and  Lady  T.  being  ad- 
vised that  she  could  not  safely  proceed  to  a  hearing  without  a  represen- 
tation to  the  deceased  in  this  Court,  and  the  caveat,  entered  by  Lord  T., 
not  having  been  renewed  since  the  26th  of  November,  1825,  she  obtain- 
ed letters  of  administration :  that  the  motion  made  by  Lord  T.  was 
refused.  That  if  the  administration  were  revoked.  Lord  T.  might  re- 
new his  application  with  success,  and  deprive  her  of  all  beneficial  interest 
in  the  fund  to  which  she  would  be  entitled  under  the  will  of  the  8th  of 
December,  1812,  if  the  same  were  established,  and  that,  if  established, 
the  administration  is  valid ;"  wherefore  it  was  prayed  that  the  letters  of 
administration  might  be  retained  in  the  registry,  and  not  revoked. 

To  this  answer  there  was  a  rejoinder,  which, — after  entering  into  some 
explanations  respecting  the  several  suits,  between  the  parties,  at  law 
and  in  equity,  and,  alleging''  that  they  were  impeded  by  Lady  T.  not 
delivering  her  case  in  the  Delegates,  nor  paying  certain  costs  ordered 
by  the  Lord  Chancellor  of  Ireland ;  and  that  the  claim  upon  the  money 
awarded  by  the  Commissioners  was  not  made  in  due  time,  and  that  the 
claim  of  Lord  T.  was  preferred  as  the  seul  heritier  of  his  late  father,  and 
not  under  any  will,  and  thai  the  receipt  for  the  orders  for  the  dividends 
had  been  signed  by  him  in  blank,  and  were  without  his  knowledge  filled 
up  by  the  Clerk  of  the  Commissioners,  describing  him  as  executor,"-^ 
concluded  with  the  original  prayer. 

Lushington,  for  Lord  Trimlestown. 

The  King's  Advocate  and  AddamSy  contra. 

judombnt. 

Sib  John  Nicholl. 

In  this  case  administration  with  the  will  annexed  was  taken  in  this 
Court  by  Lady  Trimlestown,  and  yet  it  is  admitted  that  the  will  was  at 
the  time  in  suit  in  various  Courts  in  Ireland :  and  it  cannot  be  denied 
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• 

that  this  administration  was  surreptitiously  obtained.  The  deceased 
was  domiciled  in  and  a  Peer  of  Ireland.  The  Irish  Courts  then  were 
the  proper  tribunals  to  try  the  validity  of  his  will.  How  the  proceed- 
ings have  been  there  carried  on  is  not  a  fit  question  for  this  Court.  It 
cannot  examine  whether  the  party  was  right  or  wrong,  whether  he  has 
unnecessarily  protracted  the  suit  or  not ; — the  only  question  is,  whether 
the  administration  should  be  revoked.  The  taking  of  an  administration 
with  a  will  annexed,  which  will  was  in  litigation,  is,  at  least,  practis- 
ing a  deception  upon  the  Court.  During  the  proceeding  in  Ireland, 
Lady  Trimlestown,  it  appears,  had  obtamed  an  injunction  from  the 
Court  of  Chancery  in  England  against  the  transfer  of  certain  funds  to 
Lord  Trimlestown,  and,  on  the  suggestion  that  there  had  been  on  the 
part  of  Lord  Trimlestown  an  endeavour  to  get  the  iniunction  dissolved, 
comes  here  for  an  administration,  as  if  this  Court  could  decide  whether 
the  injunction  was  proper  to  be  dissolved  or  not.  The  administration 
too  was  obtained,  after  knowledge  that  a  caveat  had  been  entered  which 
was  never  warned ;  and  that  caveat  having  expired,  this  administration 
was  taken  without  giving  any  notice  to  the  other  partv.  At  least  then 
it  was  obtained,  to  use  a  tender  expression,  irregularly,  and  the  party 
when  ordered  to  bring  it  in,  resists  that  order  by  entering  into  a  long 
petition.  I  am  bound  to  revoke  and  declare  this  administration  void ; 
and,  as  there  is  no  ground  for  defending  the  application,  I  must  condemn 
the  party  in  the  costs  of  this  petition. 

Petition  rejected. 


RICHARDSON  and  LANG  v.  BARRY.— p.  249. 

On  Petition. 


Deceased  haTing,  under  a  tnut  deed,  power  to  dispose  of  certain  effects  by  a  will  attested  by 
two  witnesses,  soch  a  will  is  revoked  by  a  subsequent  will  containing  an  express  revocatory 
clause,  dnly  evecated,  bat  attested  only  by  one  witneis;  the  disposition  intended  by  the  do- 
ceased  bcinjf  thereby  completely  effected. 

This  was  a  cause  of  bringing  into  the  registry  the  letters  of  adminis- 
tration with  the  will  annexed  (dated  the  16th  of  June,  1824)  of  William 
Barry  heretofore  granted  to  the  residuary  legatee^  the  father  of  the  de- 
ceased, and  of  accepting  an  administration  with  the  said  will,  together 
with  an  asserted  will,  dated  the  2nd  of  October,  1821,  as  together  con- 
taining the  will  of  the  deceased.  The  cause  was  promoted  by  the 
executors  of  the  will  of  1821,  who  were  also  trustees  under  a  deed  of 
seUlement  dated  the  10th  of  August,  1820. 

The  petition  in  substance,  alleged  **  that  the  deceased,  William  Barry, 
in  1820  invested  10,000/.  navy  five  per  cents,  in  trustees  to  pay  him  the 
dividends  for  life,  then  in  trust  for  such  person  or  persons  as  he  by  his 
last  will  in  writing,  or  by  any  writing  purporting  to  be  or  being  in  the 
nature  of  his  last  will,  or  any  codicil  or  codicils  thereto  to  be  oy  him 
signed  and  published  in  the  presence  of  and  attested  by  two  or  more 
credible  witnesses,  should  direct ;  and,  in  default  of  such  direction,  or 
so  far  as  any  such  appointment  if  incomplete  should  not  extend,  then  in 
trust  for  such  purposes  as  therein  expressed  and  declared:  that  on  the 
2d  of  October,  1821,  he  made  a  will;' appointing  the  trustees  executors 
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under  it ;  and  that  this  vfWl  was  duly  attested  by  two  witnesses ;  that 
on  the  16th  of  June,  1824,  he  made  another  will,  but  attested  by  one 
witness  only,  and  died  in  July  1824  without  having  altered  or  revoked 
his  will  of  1821  so  far  as  related  to  the  trust  fund/' 

It  was  answered — '*  that  in  June,  1824,  he  executed  a  will,  whereby 
after  referring  to  the  provision  of  the  deed  of  trust  with  respect  to  the 
10,000/.,  he  left  the  same  to  be  disposed  of  by  the  said  deed,  and  by  his 
said  last  will  bequeathed  the  rest  of  his  property,  and  appointed  his 
brother  sole  executor  (who  renounced);  and,  revoking  all  former  wills 
by  the  said  will,  declared  the  same  to  be  *  his  only  last  will  ;*  and  that 
therefore  the  Court  would  confirm  the  letters  of  administration  hereto- 
fore granted  to  the  deceased's  father." 

LushivgUm^  and  AddamSf  for  the  executors  and  trustees. 

This  Court  is  always  anxious  to  enable  a  party  to  have  the  benefit  of 
a  construction  of  a  testamentary  paper  by  the  Court  of  Chancery :  and 
that  Court,  before  it  will  decide  upon  an  instrument,  invariably  requires, 
if  in  the  nature  of  a  will,  that  it  should  be  first  proved  in  the  Ecclesias- 
tical Court,  Ross  V.  Ewer,  3  Atk.  160.  356.  The  question  to  be  decided 
in  Chancery  will  be,  whether  the  property  is  available  for  the  deceased's 
debts.  Our  prayer  is  that  probate  majr  be  panted  of  the  will  of  1824 
ajid  of  so  much  of  the  will  of  1821  as  is  limited  to  an  execution  of  the 
power,  as  together  containing  the  deceased's  will.  That  seems  to  us 
the  proper  course :  for  the  latter  will,  being  only  attested  by  one  wit- 
ness, cannot  operate  on  the  settled  property,  nor  revoke  the  former  will 
as  far  as  it  applies  to  that  property. 

The  King's  Advocate  and  NichoU  contra. 

The  question  is,  whether  two  inconsistent  wills  formally  drawn  up, 
regularly  and  duly  executed  to  carry  personalty,  each,  as  far  as  the  in- 
tention and  belief  of  the  deceased  go,  complete,  and  distinct  and  indepen- 
dent in  all  its  parts  and  dispositions,  can  be  taken  together.  The  will 
of  1821  has  no  clause  of  revocation,  but  the  latter  will  has.  A  power, 
created  by  a  man  in  limitation  of  his  own  rights,  is  to  be  construed  less 
strictly  against  him.  The  Courts  follow  a  clear  expression  of  intention, 
when  the  donor  and  donee  are  the  same.  Supposing  no  prior  existing 
operative  instrument,  if  the  latter  will  purported  to  make  an  appoint- 
ment of  trust*money,  equity  would  supply  a  defective  execution.  Sayle 
V.  Pi^eelandj  2  Ventris,  350.  A  will  and  a  paper  purporting  to  be  a 
will,  are  synonynoous.  Longford  v.  Eyre^  1  P.  Wms.  740.  If  a  power 
is  to  be  executed  by  a  will,  or  paper  purporting  to  be  a  will,  such  paper 
must  have  all  the  properties  ola  will :  inter  alia,  it  must  be  revocaole 
and  by  the  same  means  as  other  wills;  and  herein  differs  from  a  power 
under  a  deed.  Sugden  on  Powers,  315. 329-30.  The  settlement  enjoins 
two  requisites  for  an  instrument  to  convey  away  the  10,000/.  different  from 
the  provisions  of  the  settlement.  1st,  That  the  disposition  should  be  by 
last  will :  2d,  That  the  will  should  be  executed  in  the  presence  of  two 
witnesses.  Here,  one  is  the  last  will,  but  attested  by  one  witness;  the 
other  is  attested  by  two  witnesses,  but  is  not  the  last  will.  Neither, 
therefore,  is  a  due  compliance  with  the  settlement.  Then,  as  there  is 
no  appointment  or  direction  by  will,  the  money  must  pass  under  the  set- 
tlement,— it  must  pass  as  provided  for  in  default  of  an  appointment. 
This  is  the  express  mtention  of^the  will  of  1824.  ''  I  will  and  direct  that 
the  same,  (viz.  the  10,000/.)  be  held  by  my  trustees  for  the  same  ends, 
intents,  and  purposes  as  are  expressed  and  declared  in  the'said  indenture 
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of  the  10th  of  August  1820."  This  is  no  substantive  disposition,  but  a 
mere  declaration  that  he  had  no  intention  to  appoint ;  but  It  is  not  neces- 
sary to  rely  upon  this ;  there  is  a  positive  revocation. 

The  same  formalities  are  not  required  for  revocation  as  for  execution. 
Between  the  statutes  of  vrills  (32  Uen  8.  c.  37 ;  34  &  35  Hen.  8.  c.  5,) 
and  the  statute  of  frauds,  (29  Car.  2.  c.  3,)  wills  in  writing  could  be  re- 
voked by  parol.  Cranvel  v.  Saunders,  Cro.  Jac.  497.  Under  sections  5 
&  6  of  the  statute  of  frauds,  what  is  requisite  for  the  execution  of  a  will 
is  diflferent  jfrom  what  is  requisite  for  its  revocation ;  a  writing  signed  in 
the  presence  of  three  witnesses,  but  not  attested  in  the  presence  of  the 
testator,  might  revoke,  though  it  could  not  dispose.  Other  revocations — 
as  cancellation,  burning,  tearing — ^are  effected  without  any  witnesses. 
The  12  Car.  2,  c.  24.  s.  8,  which  allows  a  testamentary  appointment  of 
guardians,  requires  two  witnesses :  but  any  paper,  directly  purporting 
to  revoke,  unless  the  revocation  is  expressly,  or  by  implication,  condition- 
al on  the  completion  of  a  new  disposition,  is  sufficient  to  revoke  a  previous 
appointment  of  a  guardian,  made  in  conformity  with  the  provisions  of 
that  statute.  Ex  parte  Lord  Ikhester,  7  Vesey,  348.  Here  the  paper 
is  competent  to  effect  all  it  purports ;  and  revokes  the  former  disposition 
— not  by  a  new  and  substantive  disposition  to  which  it  is  incompetent, 
but  by  express  and  positive  words.  A  Court  of  probate — whose  object 
is  to  K)llow  the  intention  of  a  testator — is  bound  to  look  with  jealousy  at 
an  attempt  to  throw  impediments  in  the  way  of  a  free  disposition,  and 
will  uphold  the  doctrine,  that  testamentary  intentions  are  ambulatory. 
In  this  case,  the  first  intention  of  the  testator  was  clearly  departed  from, 
and  the  last  explicitly  declared,  a  month  before  his  death,  in  a  will  duly 
executed  to  carry  personalty  according  to  law,  by  a  person  capable, 
under  ordinary  circumstances,  to  execute  a  will.  This  is  not  like  the 
case  of  a  married  woman,  where  the  power  is  the  foundation  of  the  will ; 
but  here  a  common  right  is  limited  by  the  act  of  the  party.  The  settle- 
ment is  to  be  constru^  to  restrain  a  disposition  of  that  property  by  any 
instrument  other  than  a  will  executed  in  the  presence  of  two  witnesses, 
but  not  to  restrain  a  revocation,  neither  expressly  nor  by  implication  for- 
bidden by  the  settlement. 

This  revocation  is  not  subservient,  as  in  Onions  y*  Tyrer,  1  Peere  Wms. 
343,  to  a  new  dispostion  mvalid  by  reasons  either  intrinsic,  or  dehors,  but 
to  a  new  disposition,  valid  in  all  its  parts. 

judgicent. 

Sir  John  Nicholl. 

[After  shortly  stating  from  the  petition  the  facts  of  the  case,  and  the 
prayers  on  both  sides] — The  latter  instrument,  so  far  as  respects  person- 
al property,  is  a  completely  valid  will ;  and  of  the  intention  of  the  testa- 
tor there  is  no  doubt :  it  is  clear  that  he  intended  the  10,000/,  should 
pass  under  the  deed  of  trust ;  and  he  has  inserted  in  the  latter,  will  an 
express  revocatory  clause :  the  former  paper,  therefore,  so  far  as  respects 
this  Court,  is  revoked  and  is  no  longer  a  will.  How  can  this  court  grant 
probate  of  a  former  paper  as  containing,  together  with  a  complete  will — 
revoking  all  former  wills,  the  will  of  the  deceased  ? 

It  is  true  that  the  statute  of  Frauds,  (29  Car.  2,  c.  3,)  has  declared, 
that  certain  formalities  are  necessary  to  revoke  a  will  of  lands;  but  there 
is  no  clause  in  this  deed  referring  to  a  revocatory  paper ;  the  deceased 
has  imposed  upon  himself  the  restriction  of  not  altering  the  disposition  of 
the  deed  except  by  a  will  attested  by  two  witnesses ;  l>ut  he  has  not  im- 
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posed  upon  himself  any  restrictions  as  to  revoking  that  will  in  the  way 
in  whicn  a  will  of  personalty  may  ordinarily  be  revoked.  The  will  of 
1824  in  express  terms  revokes  all  former  wills,  and  declares  that  he  re- 
verts to  the  disposition  of  the  trust  deed.  I  am  of  opinion  that  the  right 
to  do  that  was  not  taken  from  him;  that  I  must  consider  this  as  his  only 
will,  and  that  no  former  will  exists,  and  that,  on  the  authorities  stated  by 
counsel,  other  Courts  would  hold  the  same  principle.  If,  however,  the 
former  paper  be  good  as  an  appointment,  the  party  must  resort  to  other 
jurisdictions,  but  I  am  of  opinion  that,  as  far  as  this  Court  is  concerned, 
the  administration  with  the  will  of  1824  annexed  was  rightly  granted. 


In  the  Goods  of  Lady  HATTON  FINCH.— p.  225. 

Onoomphint  against  a  proctor,  of  an  extortionate  charge  (882.  4«.  4d.)  for  taking  ont  probate  in 
connmon  form,  the  bill  was  refckrred  to  the  Registrars,  who  reported  the  proper  charge  to  be 
52/.  15$.  QtL  The  Court  suspended  the  proctor  for  three  months,  and  condemned  him  in 
costs ;  it  being  the  first  time  his  conduct  had  been  brought  before  the  Court,  and  a  medioJ 
certificate  of  his  inahiJitj  to  attend  to  business,  when  the  bill  was  delivered,  being  produced. 


In  the  Goods  of  ELIZABETH  ADAMS.— p.  258. 

On  Motion. 


Without  the  consent  or  citation  of  the  next  of  kin,  the  Court  will  not,  on  motion,  supported  hy 
affidavit  of  the  drawer  (the  executor  and  a  legatee),  grant  probate  of  a  will,  unsigned,  dated 
some  years  before,  and  with  an  attestation  clause  and  no  witnesses,  and  a  recent  codicil  with 
a  space  between  the  last  clause  and  signature. 

Thb  deceased  died  on  the  6th  of  March  1830 ;  she  left  a  will,  dated  on 
the  10th  of  July,  1822,  with  a  formal  attestation  clause,  but  no  sisnatilre 
nor  subscribed  witness:  also  a  codicil  (referring  to  the  will)  written  in 
the  summer  of  1828:  this  was  signed  at  the* bottom,  leaving  a  large 
space  between  the  signature  and  tne  last  clause  of  the  codicil.  The  pro- 
j:Nerty  was  under  600?. 

Curteis,  upon  the  affidavit  of  the  drawer  of  the  will  and  codicil,  who 
was  the  sole  executor,  and  a  legatee  in  the  sum  of  10/.,  moved  for  probate. 
The  affidavit  stated,  that  the  deceased,  at  the  time  the  will  was  read 
over  to  her,  fully  approved  of  it,  and  said,  that  she  would  postpone  the 
execution  of  it  till  her  return  home,  when  she  would  ask  two  ladies,  with 
whom  she  resided,  to  witness  it ;  that  the  space  between  (he  last  clause 
of  the  codicil  and  the  deceased's  signature  was  purposely  left  for  the  in- 
sertion of  any  further  legacy. 

Per  Curiam. 

Before  this  grant  can  pass,  there  should  either  be  a  consent  on  the  part 
of  Mrs.  Long,  the  sister,  the  sole  next  of  kin,  or  she  should  be  cited ;  for 
I  cannot,  upon  the  single  affidavit  before  me,  decree  probate  of  these  pa- 
pers.   The  case  must  stand  over. 
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GRINDALL  v.  GRINDALL  and  GRINDALL.— p.  259. 

On  Admission  of  an  Allegation. 

An  allegitioD— pleading  a  verdict  in  ejectment,  and  the  remarks  of  the  Jadge  thereon,  and  the 

names  of  the  witnesses  examined — rejected. 

The  allegation  in  substance  pleaded  : —  « 

1.  That  an  action  of  ejectment  was  brought  in  pursuance  of  an  order 
of  the  Court  of  Chancery,  by  Charles  £.  Grindall,  one  of  the  parties  in 
this  cause,  against  H.  £.  P.  Sturt  Grindall,  to  try  the  validity  of  the  last 
will  of  Thomas  Grindall — being  the  will  here  propounded, — as  relating 
to  his  real  estate ;  that  the  same  came  on  for  trial  in  the  King's  Bench 
on  the  20th  of  April,  1830,  and  continued  during  two  days,  and  that  the 
(special)  Jury  found  a  verdict  for  the  defendant,  thereby  establishing 
the  validity  of  the  will,  so  far  as  respected  the  realty ;  that  thereupon 
the  Lord  Chief  Justice  declared  "  that  he  perfectly  concurred  with  the 
Jury  in  their  verdict,'*  or  to  that  efiect. 

2.  An  official  copy  of  the  record  of  the  judgment  on  the  verdict. 

3.  TJiat  on  the  said  action  the  following  witnesses  [enumerating 
twenty-three — among  whom  were  the  drawer  of,  and  subscribed  wit- 
nessess  to,  the  will,  and  four  medical  men]  were  examined  on  behalf  of  the 
defendant,  and  submitted  to  cross-examination;  that  for  the  plaintiff 
twelve  witnesses  [and  among  them  John  Stone  Grindal,  the  brother  of 
the  plaintiff,  and  one  of  ihe  parties  in  the  above  cause]  were  examined ; 
and  that  the  whole  of  the  said  witnesses,  except  J.  S.  Grindall  and  two 
other  of  the  plaintiff's  witnesses,  have  been,  or  are  intended  to  be,  exam- 
ined as  witnesses  in  this  cause. 

PhiUimore  opposed^  the  allegation. 

Ijtishington,  and  Dodson,  contra. 

It  was  said,  that  a  verdict  in  an  action  of  ejectment,  for  the  purpose 
of  trying  the  validity  of  the  will  as  to  realty,  is  not  admissible  in  a  suit 
respectinj;  the  same  will  in  these  courts.  But  a  verdict  in  assumpsit 
was  admitted  in  Dew  v.  Clark  {a).  The  allegation  is  admissible  to  show, 
that  the  witnesses,  examined  in  this  cause,  nave  undergone  an  examina- 
tion before  a  Jury ;  and  the  relative  weight  given,  at  Common  Law,  to 
their  testimony.  The  declaration  of  the  Judge  is  important  as  a  valu- 
able confirmation  of  the  decision  of  the  Jury. 

(a)  The  allegation  in  the  case  referred  to  in  the  text,  consisted  of  twenty-two  articles,  of 
which  the  16th  and  17th  pleaded  a  verdict,  in  sabstance  as  follows :  **  That  the  husband  of  Mrs. 
Dew,  as  sole  heiress  at  law  of  the  deceased,  (in  order  to  try  the  question  of  the  deoeascd^s  sanity 
at  the  execution  of  the  willft  brought,  in  June,  1822,  an  action,  in  the  King's  Bench,  against  R, 
the  devisee  in  trust,  for  money  received  by  him  as  rent  of  freehold  property  accrued  since  the 
deceased^s  death ;  tbat-issue  was  joined  on  a  plea  of  non  assumpsit ;  and  on  the  30th  of  December 
a  verdict  with  costs  was  given  for  the  plaintiff:  that  F.  defended  the  action  under  the  direction 
of  the  nephews  [the  residuary  legatees  under  the  will,  and  the  parties  to  the  suit  in  the  Preroga- 
tive Court];  and,  in  the  course  of  the  proceedings  changed  from  hb  own  attorney  to  the  confi- 
dential attorney  of  the  nephews,  and  that  he  has  been  since  reimbursed  his  costs  by  the  nephews, 
or  that  they  have  made  themselves  responsible  for  tliem.*' 

From  reference  to  three  different  notes  of  the  argument,  it  would  seem  that  the  main  objec- 
tion to  the  plea  was,  that  Mrs.  pew,  the  deceased's  daughter,  had,  in  her  former  allegation, 
only  set  up  a  case  of  insanity  quoad  banc :  and  that  the  plea  then  under  discussion,  alleged 
general  insanity,  and  pleaded  facts  not  noviter  perventa ;  the  introduction  of  this  verdict  was 
also  objected  to ;  and  tiie  argument  on  this  point  was,  in  substance,  as  follows ; — **  Verdict  on 
action  m  assumpsit  against  a  devisee  in  trust — ^not  one  of  the  parties  here— is  jdeaded.    If 
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Judgment. 

Sir  John  Nicholl. 

It  is  well  worth  consideration,  whether  it  would  be  desirable  to  admit 
such  verdicts.  Divorce  causes  are  under  very  particular  and  special 
circumstances.  To  this  action  the  heir  at  law  alone  was  the  party,  and 
the  verdict  might,  possibly,  be  by  collusion.  The  Ecclesiastical  Court 
roust  decide  on  its  own  evidence.  This  allegation  might  tend  to  expense 
and  delay ;  if  the  one  party  is  entitled  to  plead  that  the  Chief  Justice 
approved  of  the  verdict,  the  other  party  is  entitled  to  plead  that  he  dis- 
approved ;  and  then  this  Court  would  be  required  to  try  the  propriety  of 
the  verdict,  and  the  Chief  Justice  might  be  called  on  to  be  examined  as 
to  his  opinion.  In  Price  v.  Clark  and  Pugh,  (a)  the  question  was  raised 
and  decided  on  much  consideration.  I  am  disposed  to  follow  that  de- 
cision, unless  authorities,  quite  in  point,  can  be  shown  of  a  contrary 
purport.  Verdicts  may  possibly  have  been  admitted  in  some  instances 
— not  as  evidence  on  the  main  question,  but  as  affecting  costs,  where  there 
was  an  appearance  of  delay,  and  that  the  suit  was  vexatious  and 
litigious.  (6).    I  do  not,  at  the  present  moment,  recollect  the  circumstan- 

verdictfl  of  this  kind  are  to  be  admitted,  it  should  be  stated  whether  any  defence  or  Dot — ^whether 
witnesses  examined, — bat  objectionable  altogrether.** 

Contra,  **  Verdict  not  conclusive,  but  adminicular  evidence.  Dr.  Lushington  says,  non« 
such  has  been  (riven  during  his  time ;  if  not  so,  a  short  time  before** — (probably  alluding  to 
MiU  V.  MiU  and  LeslU,,  in  1807,  reported  infhi,  p.  103.  n.)  Verdicts  in  matrimonial  cases  are 
inter  alios  acta ;  so  in  writs  de  lunatico  inquirendo.** 

The  Court  rejected^m  the  3d  to  the  9th  articles  indusiye,  as  remote,  equivocal,  or  sufficienily 
pleaded  in  the  ist  article ;  and  admitted  the  rest,  saying,  in  the  course  of  its  observations  on  the 

Slea,  and  on  the  objections  thereto— that  **  considering  Mrs.  Dew  was  the  only  child,  and  that 
er  former  plea  was  given  in  hastily,  at  the  same  time  as  the  condidit,  for  the  purpose  of  ex- 
^mining  witnesses  of  advanced  age,  it  was  not  inclined  too  rigidly  to  exclude  any  thing.** 

From  this  admission  the  nephews  appealed  to  the  Court  of  Delegates :  Mrs.  Dew  did  not 
appeal. 

The  arguments,  which  were  at  considerable  length,  were  directed  almost  entirely  to  the  point, 
that  the  allegation  set  up  a  different  case  from  the  former,  and  pleaded  matter  not  responsive, 
nor  noviter  pervenfa.  The  objection  to  the  verdict  was  shortly  renewed,  as  appears  £rora  two 
notes,  the  substance  of  which  is  as  follows  : 

[Dr.  AdaroB,  Dr.  Lu$hington,  and  John  William$ — in  objection  to  the  16th  and  17th  articles.] 
Jadgnient  went  by  default;  it  was  an  undefended  cause ;  the  plaintiff  obtained  his  verdict,  the 
defendant  not  appearing  and  making  no  defence— the  verdict  proves  nothing — ^is  not  legal  evi- 
dence— will  lead  to  further  pleading. 

Hullock^  Baron.     Tht  verdict  can  tte  no  evidtnee  a$  to  capaeiiy :  hut  may  it  not  t^ect  eo9t»  7 

Argument,  It  certainly  has  no  bearing  upon  the  sanity ;  how  far  it  may  have  an  eSdCt  on 
the  question  of  costs  we  do  not  wish  to  examine. 

Jenner  and  PhiUimore  contra.  These  articles  are  pleaded  as  showing  the  conduct  of  the 
parties :  they  bear  on  the  circumstances  of  the  case,  and  on  costs.  At  law,  the  daughter's 
rights  could  only  be  impeached  by  setting  up  this  will.  The  nef^ews  would  not  go  to  a  jury. 
Exhibit,  Na  3,  shows  that  3/.  18s.  9d.  was  the  sum  recovered,  but  that  the  costs  amounted  to 
376Z.  Is.  3d.  Such  large  costs  prove  that  the  parties  roust  have  been  prepared  to  go  into  the 
whole  case,  and  that  the  nephews  afterwards  abandoned  it  It  is  said  that  this  shooM  have  been 
pleaded  before ;  but  judgment  was  not  obtained  till  February,  1823,  although  the  verdict  was 
obtained  on  the  20th  of  December,  1822.  The  former  allegation  was  given  in  July,  1833 :  the 
verdict,  therefore,  could  not  have  been  pleaded  at  an  earlier  period. 

The  Court  affirmed  the  decree  of  the  Prerogative  Court  with  100/.  nomine  expensarum. 

Jifatei — In  Grindall  v.  ChrindaU,  it  was  not  stated  that  the  allegation  in  Dreto  y.  Clark  had 
lieen  before  the  Court  of  Delegates. 

(a)  See  the  next  case. 

(6)  As  one  of  the  next  of  kin — a  party  to  this  suit— was  examined,  at  common  law,  against 
the  validity  of  the  will,  it  is  clear  that  a  verdict  against  the  will  could  not  have  been  received : 
and  as  **■  nobody  can  take  benefit  by  a  verdict  who  had  not  been  prejudiced  by  it,  had  it  gooe 
contrary,**  *  the  verdict  for  the  will  was  not  admissible.  If  these  verdicts  were  evidence  in  the 
Ecclesiastical  Courts,  it  is  conceived  that  legatees  and  others,  interested  in  the  personalty,  would 
not  be  competent  witnesses  in  the  action  at  common  law. 

»  1  Phillipps'  Evid.  p.  309,  6th edit  citing  GUb.  Ey.2a 
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ces  under  which  the  verdict  in  Dew  v.  Clark,  was  admitted ;  possibly 
it  was  on  some  such  grounds  :  but  assuming  that  I  did  there,  inadvert- 
ently and  erroneously,  admit  such  a  verdict,  I  do  not  feel  myself  pre- 
cluded by  that  circumstance  from  reverting  to  what  appears  to  me  the 
ancient  and  more  correct  practice.  In  Mill  v.  Mill  and  Leslie,  (a)  a 
verdict  was  admitted  principally  as  bearing  on  costs :  but,  besides  it  was 
part  of  a  long  allegation  otherwise  admissible,  and  the  admission  might 
produce  less  expense  and  delay  than  if  the  allegation  had  been  reformed. 
Here  the  verdict  may  be  brought  in  at  any  time,  as  an  exhibit,  for  the 
purpose  of  affecting  the  question  of  costs :  but  if  now  admitted,  it  might 
havQ  a  verv  improper  eftect  and  lead  to  much  expensive  litigation. 

Dr.  LushingUm  stated,  that  though  he  had  felt  bound,  in  conformity 
with  the  precedent  in  Dew  v.  Clark,  to  ofier  this  allegation,  his  own 
opinion  was  adverse  to  the  admissibility  of  such  verdicts. 

Allegation  rejected. 

(a)  MILL  T.  MILL  and  LESLIE.-.p.*264. 
On  Admiation  of  an  AUtgatitm, 

Dr.  AmM  and  Dr,  Adam$  in  objection. 

Sir  John  Nieholl^  (King's  Ad?.)  ifr,  Laurence^  and  Dr.  Bumabtf,  contra.    [No  cases  in  which 
Terdictfl  had  been  admitted  Were  cited.] 

Per  Curiam,  (Sir  William  Wynne.) 

Three  codicils  are  propounded  and  opposed :  the  will  is  not  opposed.  A  long  allegfation,  in 
answer  to  the  allegation  propounding  these  papers,  pleading  insanity  and  incapacity,  has  been'" 
admitted.  The  present  plea  is  responsive ;  the  bulk  of  it,  which  is  not  objected  to,  foes  to  show 
4he  connection  between  the  deceased  and  the  party  benefited.  The  6th  and  7th  articles,  which 
plead  that  a  verdict  at  law  has  been  given  in  &vonr  of  the  earliest  of  these  codicils,  are  opposed ; 
and  the  question  is,  whether  they  can  be,  in  any  way,  relevant  or  of  use.  It  is  true,  that  this 
Court  must  decide  upon  its  own  evidence,  and  this  is  not  offered  as  decisive  or  conclusive ;  but 
is  the  verdict  of  any  weight  in  this  Court  ?  Verdicte  are  received  in  divorce  causes ;  in  testa, 
mentary  causes,  verdicts  under  a  commission  of  lunacy  and  of  a  coroner's  inquest  are  received.* 
If  there  be  evidence  in  favour  of  the  codicil,  this  verdict  may  possibly  give  it  some  additional 
weight ;  at  least  it  will  be  satisfiictory  to  know  that  another  Court  was  of  the  same  opinion : 
bmi  what  chiefly  weighs  with  me  is,  tkat  it  woidd  tend  to  $how  the  conduct  of  the  partiee,  and 
thue  hear  on  tie  queetion  of  eoete:  there  is  an  appearance  of  delay,  and  it  may  snow  that  the 
opposition  is  vexatious  and  litigious.  Under  thcM  circumstances,  particularly,  I  shall  admit 
the  allegation. 

*  See  1  Starkie  on  Evid.  275-8,  as  to  the  ^nnds  on  which  such  verdiots  (which  are  analogous 
to  adjudicitkms  in  rem)  are  received  in  evidence. 


PRICE  ▼.  CLARK  and  PUGH.— p.  266.  /oi..  j. 

A  verdict,  in  an  action  of  ejectment,  cannot  bo  pleaded  in  a  testamentary  cause. 

On  appeals  from  definitive  sentences,  matter  which  could  have  been  pleaded  below,  and  which 
diiwtly  contradicts  the  plea  on  which  witnesses  have  been  examined  below,  is  not  admissible : 
but  matter  more  genendly  responsive  may  with  caution  be  received,  especially  where  the 
cause  has  not  been  properly  conducted  in  the  Court  below. 

An  allegation,  responsive  to  one  given  in  the  Court  of  Appeal,  (a) 
pleaded  in  the  first  and  second  articles  a  verdict,  in  an  action  of  eject- 

(a)  PRICE  T.  CLARK  and  FU6H. 


On  Appeal  from  Hereford. 
Ttais  Cause  respected  the  will  of  Samuel  WilFiams:  the  will  was  dated  on  the  39th  of  August, 
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ment  establishing  the  validity  of  tlie  viiW.  These  articles  were  objected 
to. 

Per  Curiam. 

I  wish  to  know  whether  there  is  any  instance  where  a  verdict  at  com- 
mon law  has  been  received  in  a  testamentary  cause :  If  not,  I  shall  be 
unwilling  to  break  in  upon  the  practice.  I  shall  let  the  allegation  stand 
over  for  mquiry. 

On  a  subsequent  day  the  Court  delivered  its  opinion  as  follows : — 

judgjment. 

Sir  William  Wynne. 

This  is  a  testamentary  cause ;  and  is  here  by  an  appeal  from  Hereford, 
where,  on  the  10th  of  August,  1793,  sentence  was  given  for  the  will ;  an 
appeal  was  prosecuted  on  the  second  session  of  Trinitv  term  1794,  an 
an  allegation  was  admitted  in  this  Court,  on  behalf  of  the  appellant  the 
opponent  of  the  will :  and  now  an  allegation  is  offered  responsive,  plead- 
ing a  verdict  in  a  cause  of  ejectment  tried  at  the  assizes  at  Shrewsbury, 

1791 ;  and  the  party  died  three  weeks  afterwards :  it  was  propounded  in  a  common  oondidit, 
npon  which  the  three  subscribing  witnesses  were  examined :  the  executors  afterwards  gave  in 
allegation,  and  examined  witnesses  upon  it.  The  Court  below  pronounced  for  the  wilL  Upon 
an  appeal  from  this  sentence,  the  next  of  kin,  who  had  hitherto  given  no  plea,  now  offered  an 
allegation :  and,  upon  the  admissibility  of  this  plea,  the  Dean  of  the  Arches  observed: 

Per  Curiam^  {Six  Wm.  Wynne.) 

It  has  been  said,  that  though  the  Court,  even  in  an  appeal  from  a  definitive  sentence,  may 
admit  an  allegation,  yet  that  it  ought  to  be  cautious,  and  not  allow  any  thing  to  be  pleaded, 
which  could  have  been  pleaded  below,  and  which  directly  contradicts  the  plea  on  which  wit- 
nesses have  been  examined  in  the  Court  below.*  This  is  a  rule  which  the  Court  will  observe 
■8  exactly  as  it  can ;  but  where  causes  come  from  country  courts,  this  Court  cannot  always, 
consistently  with  justice,  observe  it;  because,  in  the  Courts  below,  causes  are  oflen  awkwardly 
conducted.  I  have  looked  into  the  proceedings,  and  all  that  I  will  say  is,  that  they  are  such 
that  the  Court  is  not  inclined  to  reject  any  thing  which  may  tend  to  elucidate  the  transaction. 
I  think  there  is  something  which  rec^uires  examination. 

The  first  article  pleads,  in  contradiction  to  the  condidit,  incapacity  at  the  time  of  the  execu- 
tion :  it  is  so  contrary  to  all  rules  to  admit,  on  an  appeal  from  a  definitive  sentence,  witnesses 
to  speak  to  a  fact  directly  pleaded  and  examined  to,  that  I  must  reject  this  article.  The  second, 
■*  that  the  deceased,  thouch  his  bodily  strength  was  much  impaired,  was  in  hb  senses,  notwith- 
standing  a  paralytic  stroke  twenty  years  before,  and  so  continued  till  a  second  stroke ;  that  he 
had  a  second  stroke  six  weeks  before  his  death,  which  rendered  him  incapable,  and  that  he  was 
■0  considered.**  It  is  material  for  the  Court  to  know  the  state  of  the  decea8ed*s  mind  and  body : 
a  weakness  of  body  makes  a  man  liable  to  imposition ;  the  first  part  of  this  article  is  therefore 


general 
capacity. 

3.  **  That  before  this  fit,  he  made  a  declaration  in  favor  of  his  relations ;  and  further  plead- 
ed the  importunity  of  his  wife  with  great  passion.'*  This  is  proper  to  admit  It  appears  that 
there  was  a  controversy  between  the  deceased  and  his  wife  about  the  disposal  of  some  efiecta. 
I  think  that  this  article  is  material  to  show  the  deceased's  intention,  and  the  attempt  of  his 
wife. 

The  4tfa  states  more  than  the  mere  disposition  of  the  will ;  for  it  pleads  a  rehitionship  of  some 
of  the  legatees  with  the  deceased's  wife. 

5.  That  the  wife  was  violent,  kept  her  husband  in  subjugation,  and  prevented  a  communica- 
tion with  his  relations  :  thip  is  material,  for  though  it  pleads  not  incapacity,  yet  it  tends  to  show 
a  complete  subjugation  td  the  wife. 

The  6th  pleads  circumkanoes  respecting  a  will  said  to  bo  made  by  the  deceased  two  years 
before  his  death,  whilst  hb  was  ill ;  that  it  was  obtained  by  the  procurement  of  the  wife,  who 
was  violent  lliis  regards  a  wiU  not  before  the  Court,  but  the  article  charges  that  it  was  done 
by  the  direction  of  the  wife;  that  two  persons— executors  in  this  will — ^were  present;  and  that 
the  same  person  wrote  that  will  who  wrote  the  present  This  is  an  accusation  of  the  same 
nature  as  that  chareed  here  on  the  same  person ;  and  I  cannot  reject  it :  but  I  reject  a  conver- 
sation of  the  wife  afterwards  pleaded.    When  these  articles  are  reformed,  I  admit  the  allegatioo. 

*Oughton,tit318,s.l. 
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in  which  the  question  was^  whether  the  testator  was  of  sound  mind  and 
capable  at  the  time  of  making  the  will,  and  a  verdict  was  given  for 
Marsaret  Williams,  the  defendant — the  real  party  here.  The  second 
article  exhibits  a  copy  of  the  Judgment.  On  debate  it  occurred  to  me 
that  it  was  a  new  practice.  I  did  not  recollect  an  instance,  and  no  case 
was  quoted,  where  a  verdict  in  ejectment  had  been  pleaded.  Counsel 
alluded  to  cases  in  the  Consistory  Court  in  causes  ol  adultery,  where 
verdicts  for  damages  against  the  party  seducing  have  been  admitted  s 
and  it  is  now  the  usual  practice.  The  Court  tnou^ht  that  even  there 
the  practice  was  novel ;  tor  in  1736,  in  the  case  ofDindy  v.  Dinely^  the 
Court  of  Delegates  refused  to  admit  the  verdict.  Now,  however,  tjie 
practice  to  receive  them  is  not  to  be  controverted :  but  it  is  said  by 
counsel  that  those  cases  are  not  parallel  with  a  testamentary  cause :  and 
I  think  truly ;  for  as  matrimonial  causes  may  be  brought  by  collusion, 
the  Court  is  always  to  proceed  with  extreme  caution ;  and  I  think  that, 
therefore,  such  cases  are  not  parallel  with  a  testamentary  cause,  where 
there  is  no  reason  to  suppose  that  the  parties  are  not  sincere  in  their  op- 
position  to  each  other.  Considering  these  circumstances,  I  took  to  this 
day  to  inquire,  whether,  in  anv  testamentary  cause,  such  a  verdict  had 
been  received ;  and  after  all  the  inquiry  I  have  made,  I  cannot  find  an 
instance  where  an  article  has  been  admitted  introducing  a  verdict :  nor 
do  I  find  any  instance  in  which  it  has  been  attemptra  and  rejected. 
The  absence  of  all  precedent  proves,  I  think,  that  in  practice,  a  verdict 
in  ejectment  is  not  considered  admissible  evidence ;  because,  without 
doubt,  cases  in  which  the  will  has  been  put  in  question  both  in  the  ec- 
clesiastical and  common  law  Courts,  are  very  frequent ;  and,  in  such 
cases,  it  ^nerallv  happens,  from  the  different  nKxle  of  proceeding,  that 
the  verdict  will  oe  obtained  first :  but  still  the  attempt  has  never  been 
made. 

I  believe  that  what  the  practitioners  have  in  general  understood  is, 
that  a  verdict  ia  irrelevant  and  not  proper  to  be  received.  If,  then,  it 
be  so ;  if  there  be  no  precedent  to  guide  me,  the  point  comes  to  be  con- 
sidered on  principle,  and  on  the  reason  of  the  thing.  There  are  many 
cases  where  the  parties  in  both  Courts  are  the  same,  where  proceedings 
may  be,  and  have  been  introduced  from  one  Court  into  another. 
There  are  also  instances  iQ  which  depositions  firom  Chancery  have  been 
here  introduced :  as  in  Middleton  v.  Forbes,  (a)  depositions  relating  to 
a  deed  of  gift  by  the  party  whose  will  was  contested,  WeUs  v.  Middleton  f 
1  Cox,  112:  so  also  in  Bainbridge  v.  Gee,  Hilary  Term  1777,  deposi- 
tions between  the  sanie  parties  in  the  Exchequer  were  received.  The 
practice  in  Chancery  is  the  jsame.  Mildmay  v.  Mildmay,  {b)  But  in  all 
these  cases  the  very  evidence  itself,  which  was  given  in  the  other  Court, 
was  received.  The  Judge,  therefore,  had  the  opportunity  of  weighing 
the  evidence  given  in  another  Court,  with  the  evidence  of  the  same  wit- 
nesses, or  of  other  witnesses  in  his  own  Court ;  he  had  then  before  him 
that  upon  which  he  could  form  hb  own  opinion :  then  the  objection  was 
taken  away. 

There  are  also  other  cases  where  a  verdict  is  introduced  into  the 
Ecclesiastical  Court,  and  b  binding;  and  vice  versa,  where  the  sen- 

(«)  For  the  Judgment  and  some  ibrther  particulara  of  that  cate,  aee  1  Hagg.  395. 
(()  1  Vernon,  S.    In  TayUfr  t.  Bwckier,  the  Master  of  the  Rolls  made  a  general  order  for 
raading  the  pioceedings  in  the  Prerogathre  Court    See  4  Bro.  P.  C.  715. 
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• 

tence  of  these  Courts  is  introduced  into,  and  is  conclusive  upon,  other 
Courts :  as  \vhere  a  clergyman  is  accused  of  a  crime  indictable  at  Com- 
mon Law,  and  for  "which  he  may  be  deprived  in  the  Ecclesiastical  Court, 
the  verdict  there  is  conclusive  Evidence ;  and  the  Court  must  admit 
the  verdict  as  proof  of  his  conviction  and  guilt,  and  must  proceed 
thereon,  (a)  80,  in  Common  l«aw,  virhere  the  legality  and  not  merely 
the  fact  of  marriage  is  in  question,  the  Court  writes  to  the  Ordinary ; 
the  Ordinary  tries  and  certiiGies,  and  the  Court  is  bound  by  his  certifi- 
cate, (b)  If  an  action  is  brought  upon  a  contract  of  marriage,  and  be- 
fore the  marriage  act,  a  proceeding  viras  had  here  on  the  same  contract, 
and  sentence  against  it,  such  sentence  was  held  binding  in  a  Court  of 
Common  Law.  Da  Costa  v.  Villa  Real,  2  Strange,  960 ;  Hatfield  v* 
Hatjield,  5  Brown,.  P.  C.  100.  The  principle  is,  that  the  Court,  before 
which  the  verdict  or  sentence  of  another  Court  is  brought,  was  not  com- 
petent in  jurisdiction  to  examine,  or  to  determine  upon  the  facts ;  and 
the  judgment  introduced  was  therefore  conclusive,  (c)  That  is  not  the 
case  in  a  testamentary  cause ;  for  the  Ecclesiastical  Court  is  as  compe- 
tent to  determine  on  a  will  of  personal  estate,  as  a  Court  of  Common 
Law  on  a  will  of  real  estate:  it  is  not  suggested,  indeed,  that  the  ver- 
dict is  binding  and  conclusive,  but  that  it  is  circumstantial  evidence :  I 
cannot  see  how  the  Court  can  pay  any  regard  to  it  in  that  light.  Suppose 
the  Court  should  think  that  the  executors  fail  in  proof  of  tne  will,  would 
any  counsel  take  upon  himself  to  argue — **  I  think  the  evidence  before  the 
Court  is  insufficient ;  but  here  is  a  verdict  by  which  it  is  apparent  that 
another  Court  has  pronounced  for  the  will,  therefore  though  there  is  no 
legal  evidence  here  you  must  pronounce  for  it,  because  another  Court 
has.''  This  cannot  be  said.  What  is  the  use  of  the  verdict  ?  If  there 
be  sufficient  legal  evidence  here,  I  shall  pronounce  for  the  will ;  then  the 
verdict  is  of  no  avail :  but  if  there  be  not  sufficient  evidence  I  cannot, 
upon  the  ground  of  the  vierdict,  pronounce  against  the  evidence  before 
me.    Then  I  do  not  see  upon  what  ground  it  is  relevant. 

But  it  does  not  rest  here :  for  I  think  pleading  a  verdict  is  not  only 
useless,  but  may  be  productive  of  great  inconvenience,  and  of  that  this 
allegation  afibrds  a  strong  instance.  The  first  article  pleads  that "  at  the 
trial  at  law,  the  question  was,  whether,  at  the  time  of  making  the  will,  the 
testator  was  of  sound  mind  and  capable :"  but  this  is  not  the  issue  before 
me.  The  allegation  of  the  next  of  km  here  pleads/'  that  Ralph  Heartshorn 
wrote  the  will  by  the  direction  of  Margaret  Williams  without  the  con- 
sent of  the  deceased ;  that  it  was  carried  into  the  room  where  the 
deceased  lay,  groaning,  and  it  was  signed  under  the  control  of  the  wife/' 
Then  here  are  facts  to  overthrow  the  will,  though  the  deceased  might  be 
of  sane  mind.  It  is  also  pleaded, ''  that  she  was  of  a  violent  tem^r."  Dr. 
Nicholl,  her  counsel,  who  was  aware  of  this,  has  said,  that  the  plea  was 
incautiously  drawn ;  that  it  might  have  been  more  proper  to  plead  gene- 
rally, that  the  question  was  upon  the  validity  of  the  will,  and  that  the 
verdict  was  for  the  defendant.  Suppose  it  had  been  so :  that  would 
not  remove  the  objection.    If  the  verdict  had  been  pleaded  generally, 

(a)  Searlc*8  CasOi  Hob.  131,  and  see  1  CocBistory  Reports,  141,  in  Dotis;  ako  'WiUcmton  v. 
GTorcion,  2  Add.  158. 

(b)  See  llderton  v.  Rderton,  2  H.  BI.  145 ;  1  PhUlipps*  £v.  p.  323,  6th  edit. ;  2  Starkie  £t.  p. 
217 ;  Woolrych  on  Certificates,  a.  2,  p.  10. 

(c)  Cases  of  this  class  are  proceedinnfs  in  rem :  as  to  which  and  the  effect  of  sentences 
therein  see  1  Starkie  Ev.  p.  227.  231. 243. 
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and  the  allegation  had  been  admitted ;  and  the  other  party  had  given 
an  allegation,  that  the  question  of  custody  was  not  matter  before  the 
jury,  for  that  there  was  no  evidence  to  that  fact,  I  do  not  see  how  the 
Court  could  reject  that  allegation :  for  if  it  is  relevant  for  one  party  to 
ffive  an  allegation  pleading  the  verdict,  it  is  relevant  for  the  other  to  say, 
It  does  not  apply  to  the  facts  in  issue  in  this  Court.  Suppose  again, 
after  publication,  the  party  was  to  say, ''  I  will  show  that  the  evidence 
before  the  jury  difiered  materially  from  that  now  given,  and  will  prove 
it :"  could  the  Court  properly  reject  an  allegation  for  that  purpose  ?  if 
not,  what  a  door  to  litigation  and  expense  would  be  opened — an  inquiry 
into  what  was  done  in  another  Court:  the  inconvenience  would  be 
infinite  and  endless :  therefore  if  it  be  res  integra,  which  I  take  it  to  be, 
the  Court  ought  not  to  admit  the  plea,  but  ought  to  adhere  to  the  an- 
cient and  established  practice,  that  you  shall  not  be  at  liberty  to  give  a 
judgment  of  another  Court  in  proof,  where  the  Court  cannot  see  the 
evidence  upon  which  that  judgment  was  given ;  but  that  the  Court  is  to 
decide  secundum  allegata  et  probata.  I  will  not  make  a  precedent, 
thinking  it  will  lead  to  inconvenience :  I  shall  therefore  reject  the  first 
and  second  articles  of  this  allegation. 

Allegation  reformed. 


KEMBLE  and  SMALES  v.  CHURCH.— p.  273. 

Where  the  attestinir  witnessefl— disijitereeted  medical  men— 4peak  strongly  to  sanity,  the  Court 
win  not  set  aside  a  will  on  proof  by  interrcMfatories,  bat  without  plea,  that  the  deceased,  many 
years  before,  had  been  under  an  insane  delusion. 

EuzABETH  Wilson  died  on  the  18th  of  September,  1829,  a  widow,  of 
the  age  of  70  years,  leaving  three  daughters  and  a  son.  By  her  will 
and  two  codicils  dated,  ana  executed,  on  the  10th  of  September,  1829, 
she  left,  among  other  legacies,  400/.  in  specific  bequests  to  different  chari- 
ties, and,  to  several  dissenting  ministers,  some  legacies  of  50/.  each,  and 
the  residue  among  her  children.  She  appointed  Henry  Kemble,  a 
friend  of  the  deceased,  and  her  cousin,  Maria  Smales,  who  had  lived 
with  the  deceased  and  her  mother,  for  a  great  many  years,  executors, 
and  legatees  of  50/.  each ;  and  to  Maria  Smal^  she  also  gave  an  annuity 
of  25/.  The  object  of  the  first  codicil  was  to  secure  to  her  married 
daughter,  Mrs.  Church,  her  share  independent  of  her  husband ;  and 
upon  her  death,  to  her  children ;  the  second  codicil — instead  of  increas- 
ing the  annuity  to  Miss  Smales  to  50/.,  which  the  deceased,  at  the  exe- 
cution of  the  will  had  at  first  contemplated — left  her  a  small  leasehold 
cottage.  The  will  ^as  in  the  hand-writing  of  Miss  Smales,  and  was 
pleaded  to  have  been  prepared  from  a  former  will  drawn  up  in  1827, 
and  from  verbal  instructions  from  the  deceased ;  but  that  she  declined 
to  execute  it  at  that  time,  as  she  had  not  made  up  her  mind  as  to  the 
disposition  of  her  property  to  Mrs.  Church.  The.  deceased,  in  the 
be^nning  of  September,  went  to  Southampton,  and  was  there  seized 
with  a  severe  illness.  On  the  morning  of  the  10th,  her  medical  atten- 
dants pronounced  her  in  danser,  and  being  informed  that  her  will  was 
unexecuted,  she  was  asked — ii  she  wished  to  execute  it,  and  she  rave  an 
aflSjmative  answer.    Dr.  Down,  her  physician,  understanding  that  the 
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will  had  not  been  prepared  by  a  professional  man,  recommended  that 
one  should  should  see  it.  An  attorney  was  accordingly  called  in,  and 
after  some  blanks  were  filled  up,  and  some  alterations  made,  Dr.  Down 
read  the  will  over  to  the  deceased,  in  the  course  of  which,  she  suggested 
an  additional  annuity  to  Miss  Smales,  which  ultimately  ended  m  the 
'making  of  the  second  codicil  and  the  substitution  of  the  small  cotta^ ; 
the  wUl  was  again  read  a  second  time  to  the  deceased,  who,  havmg 
approved  it,  was  raised  in  bed  for  the  execution,  when  a  book  was 
brought  for  her  to  rest  the  paper  upon :  but — after  looking  at  it — she 
said,  **  I  won't  use  that — it  is  the  Bible."  The  four  witnesses,  viz. 
the  two  medical  men — the  attorney — and  Mrs.  Margaret  Smales,  the 
aunt  of  the  executrix,-— examined  upon  the  allegation  eiven  in  on  behalf 
of  the  executors,  deposed,  that  they  entertain^  no  doubt  of  her  capa- 
city and  volition. 

-  On  interrogatories  it  appeared,  that,  seventeen  years  before  her  death, 
the  deceased  had  b€«n  affected  with  insane  delusions,  chieflv  on  religious 
matters;  and  in  June,  1828,  had  experienced  a  return  of  the  malady  : 
and,  from  that  time  to  her  death,  was  attended  by  a  nurse  accustomed 
to  the  care  of  persons  afflicted  in  that  way ;  but  there  was  no  proof  of 
the  presence  of  this  malady,  or  of  any  symptoms  of  it — either  at  the 
time  the  will  was  prepared,  or  at  the  time  of  the  execution. 
Addams  and  Haggard  for  the  executors. 

The  will  and  codicils  are  opposed  by  the  husband  of  Mrs.  Church, 
who  has  been  admitted  a  contradictor  for  this  purpose,  but  his  wife — ^the 
daughter  of  the  deceased — has  declined  to  join  in  the  proxy.  There 
is  no  case  in  which  insanity  has  been  allowed  to  be  made  out  on  interro- 
^tories  merely ;  but  we  have  established  a  lucid  interval ;  though  to  do 
It  we  were  not  bound. 
Lushingtan  and  Dodson,  contra. 

The  principles,  applicable  to  this  case,  are  defined  in  the  recent  case 
of  Groom  and  Evans  v.  Thomas,  2  Hagg.  433.  Here  insanity  is  proved : 
the  onus  to  rebut  it  is  upon  those  who  had  the  means  of  ascertaining  a 
return  to  soundness.  The  nurse  has  not  been  examined.  At  the  exe- 
cution of  these  papers,  the  deceased's  particular  delusions  were  not 
touched  ttpon.  If  a  will  may  not  be  set  aside  on  evidence  obtained 
upon  cross-examination  alone  without  pleading,  what  is  the  efiect  of 
calling  for  proof  in  solemn  form  of  lawi  The  allegation  pleads  sound- 
ness of  mind — and  the  evidence  negatives  it.  There  is  a  failure  of  proof 
as  to  sanity. 
Per  Curiam. 

What  do  the  attesting  witnesses  say  ? 

Argument. — They  put  no  question  to  the  deceased,  except  as  to  her 
immediate  illness,  and  her  state  of  health. 
judomehtt.    , 
Sir  John  Nicholl. 

The  inclination  of  my  opinion  is  strong  in  favour  of  this  paper. 
Where  there  are  two  attesting  witnesses,  both  being  medical  men, 
and  in  attendance  upon  the  deceased ;  and  when  she  -herself  at  the 
execution  directs  an  additional  bequest, — approves  of  what  she  is  about 
to  sign, — and  is  shown  to  manifest  capacity  and  volition,  it  would  be 
the  strangest  thing  to  pronounce  against  the  paper,  because  it  appeared, 
on  interrogatory,  that,  about  seventeen  years  before,  the  deceased  had 
laboured  under  insane  delusions.    The  witnesses  are  disinterested — ^the 
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medical  men  perfectly  so : — they  were  aware  that  she  had  been  under 
delusiony  but  saw  no  appearance  of  it  at  the  time.  If  there  had  been  a 
case  to  set  aside  the  will,  it  should  have  been  put  in  plea.  It  is  my  pre- 
sent impression  that  I  must  pronounce  for  the  papers  propounded. 

The  cause  stood  over  till  the  19th,  when  the  Court  decreed  probate 
to  the  executors  of  the  will  and  codicils ;  and  recommended  that  the 
expenses  should  be  paid  out  of  the  estate. 


MILLER  V.  WASHINGTON.— p.  277. 

On  Motion. 


Where  ftdminiitratioii  to  a  penon  long  dead  was  preyed  by  a  ereditor,  and  there  had  been  no 
pereonal  service  on  the  next  of  kin  (who  had  no  known  agent  in  this  country),  the  Court  re- 
quired full  inftrmation  as  to  the  debt  and  the  cause  of  the  ddky,  and  that  notice  should  be  given 
to  the  next  of  kin  in  the  West  Indies. 

WiLUAM  M'GiLL  died  in  the  West  Indies  in  1809,  intestate,  leaving 
Mrs.  Washington,  his  niece  and  next  of  kin,  now  resident  at  Nevis, 
and  who  has  no  agent  in  this  country.  In  1815,  Mr.  Ward,  formerly 
Judge  of  the  Vice  Admiralty  Court  at  Nevis,  and  a  creditor  of  the  de- 
cea^,  died,  having  appointed  Sarah  Miller  his  residuary  legatee ;  she 
proved  the  will,  and  thus  became  a  creditor  of  M'Gill's  estate.  The 
debt  amounted  to  more  than  500/.,  and  exceeded  the  effects. 

On  20th  of  April,  1830,  a  decree  with  intimation  was  served  upon  the 
Royal  Exchange ;  and  Lushingion  now  moved,  on  behalf  of  the  creditrix, 
for  an  administration  to  M'Giu. 

Per  Curiam. 

M^Gill  has  been  dead  upwards  of  twenty  years :  when  such  a  length 
of  time  is  sufiered  to  elapse,  and  when  there  has  been  no  personal  ser- 
vice en  the  next  of  kin,  the  Court  requires  a  fuller  account  as  to  how  the 
debt  was  incurred,  and  what  is  the  proof  of  it :  the  Court  must  also  be 
furnished  with  a  fuller  affidavit  of  the  particulars  of  the  debt,  and  an 
explanation  why  an  earlier  application  has  not  been  made.  Mr.  Ward, 
the  original  creditor,  died  in  1815,  and  his  representative  has  not  taken 
any  steps  towards  this  administration  till  the  present  year.    As  the  ap- 

Slicant  has  waited  so  long,  and  as  the  niece  is  resident  in  the  island  of 
fevis,  some  notice  should  be  given  to  her ;  a  mere  service  on  the  Roval 
Exchange  is  not  sufficient :  Airs.  Washington  may  be  ignorant  of  her 
uncle's  property :  and  for  the  present  I  must  reject  the  motion,  but  I  will 
allow  a  fresh  decree  to  issue  which  miiy  be  served  upon  Mrs.  Washing- 
ton :  and  I  wish  it  to  be  considered  rather  as  a  general  rule,  that  where 
a  next  of  kin  or  party  in  distribution  is  as  accessible  as  in  this  case,  a  no- 
tice should  be  sent  to  the  party,  (a) 

Motion  to  stand  over. 

{a)  So  in  David  v.  Ree$^  where  the  will  had  been  proved  by  the  attorney  of  the  executor,  who 
died  on  the  33d  of  Julv,  1829,  a  decree— at  the  suit  of  a  legatee,  calling  upco  the  executor  and 
.  reaiduary  legatee,  both  resident  in  the  West  Indies,  to  show  cause  why  administration  de  bonis 
non,  with  thd  will  annexed,  should  not  Be  granted  to  him,  served  on  the  Roval  Exchange — ^was 
returned  into  Court  on  the  1st  Session,  and  an  affidavit  was  made  that  neither  the  executor  nor 
vesidauy  legatee  had  any  agent  in  this  country ;  the  Court  directed  the  matter  to  stand  over. 
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sajing,  **  it  did  not  even  appear  that  the  executor  was  acquainted  with  the  death  of  his  attomer ; 
the  communication  with  the  West  Indies  was  so  easy,  that  some  notice  should  be  given  to  the 
executor,  or,  at  least,  sufficient  time  should  be  aUowed  to  elapse,  since  the  attorney's  death,  for 
the  executor,  on  receipt  of  the  intellij^ence,  to  take  probate  himself,  or  appoint  a  new  attorney." 
In  Norrington  v.  ^emhkead^  the  Court  granted  administration,  with  a  will  annexed,  to  a  kn- 
tee,  on  a  service  on  the  Royal  Exchange,  and  on  an  affidavit  that  there  was  no  agent  in  this 
country ;  observing,  ^  here  tne  party  having  died  in  Jamaica,  in  1^3,  the  residuary  legatee  living 
there,  and  no  steps  having  been  taken  to  prove  the  will  fer  so  long  a  time,  I  wiU  grant  thb  ad- 
ministration to  the  granddaughter,  who  is  a  legatee ;  but  it  is  to  be  understood,  that,  generally, 
where  the  parties  interested  are  only  in  the  West  Indies,  the  Court  will  require  notice  to  be  given 
them  by  a  requisition.'* 


COPELAND  V.  RIVERS.— p.  279. 

On  Motion. 


The  residuary  legatee  in  trust  having  renounced  administration  cum  testamento  annexe  fi>r  the 
purpose  of  being  examined  as  a  witness,  the  Court  hesitatingly,  but  as  matter  of  necessity  ap- 
pointed a  next  friend  guardian  ad  litem  in  order  to  propound,  on  behalf  of  the  minors,  residu- 
ary legatees,  the  paper  which  tbeir  fiither  opposed :  but  required  the  guardian  to  give  security 
ibr  costs. 

JofliAH  RiTERfl  died  on  10th  of  March  1830,  leaving  a  testamentary 
paper,  unexecuted  and  without  date.  By  it  he  had  appointed  Willinm 
Taylor  Copeland  residuary  legatee  in  trust  for  the  children  of  William 
Rivers,  the  deceased's  brother.  William  Rivers  opposed  the  will ;  and 
Mr.  Copeland,  who  was  willing  to  take  administration  with  the  will  an^ 
nexed,  had  renounced  in  order  to  be  examined  in  support  of  it.  The 
property  was  under  2000/. 

The  Kin^s  Advocate  moiveA  for  the  appointment  of  William  Hammers- 
ley,  Esq.  as  guardian  to  the  minors  for  the  purpose  of  propounding  the 
paper. 

Per  Curiam. 

The  minors  have  not  executed  a  proxy  of  election,  and  the  eldest  is  of 
the  age  of  seventeen.  But  is  there  any  instance  of  this  Court  appointing 
a  next  friend  as  guardian  ad  litem?  Who  is  to  be  liable  for  costs  if  the 
paper  should  not  be  established  ?  In  the  Court  of  Chancery  such  ^n  ap- 
pomtment  is  of  ordinary  occurrence,  but  here  it  is  a  novelty.  The  cir- 
cumstances, however,  seem  to  require  it ;  and  I  shall  therefore  appoint 
Mr.  Hammersley  guardian  ad  litem :  and  direct  him  to  give  security  in 
200/.  for  costs. 

Motion  granted. 


HEADINGTON  v.  HOLLOWAY.— p.  280. 

The  Court  will  not  pronounce  to  a  paper  on  the  evidence  of  handwritinsr  alone,  but  that  proof 
joined  with  circumstances  of  probability  is  sufficient  Costs  are  peculiarly  in  the  discretioa 
of  the  Court ;  and  though  the  general  rule  is,  that  a  legatee,  loco  ezecutoris,  popounding  and 
establishing  a  paper  is  entitled  to  his  costs  out  of  the  estate,  his  unwise  delay  in  producing  tho 
paper,  and  thus  oecasioning  the  suiti  is  a  ground  for  refining  them. 

Elizabbth  Hbadington,  widow,  died  on  the  25th  of  March,  1629,  at 
the  age  of  80  years,  leaving  no  near  relation :  of  her  will,  dated  the  11th 
pf  September,  1826,  she  appointed  Richard  Clement  Headington,  and 
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the  Reverend  Henry  HoUoway,  the  parties  in  this  cause,  two  of  her  ex- 
ecutors. The  question  respected  a  paper  propounded  by  Mr.  Holloway 
as  a  codicil. 

The  King*s  Advocate  and  Addams  in  support  of  the  paper  propounded. 

LushingUm  and  Dodson  contra. 

judgbusnt. 

Sir  John  Nicholl. 

The  deceased  in  this  cause  died  in  1829 ;  her  husband  had  died  in 
1819.  Her  property  is  said  to  be  of  the  value  of  10,700/.  The  paper, 
propounded  as  a  codicil,  is  dated  on  the  12th  of  October,  1828,  and  is  to 
this  eflfect : 

"  I  give  to  my  dear  Henry  [meaning  the  Reverend  Henry  Holloway]  a 
policy  of  insurance  on  my  own  life  efl^ted  in  the  Sun  Life  Office  for  tne 
sum  of  five  thousand  pounds,  and  thb  may  act  as  a  codicil  to  my  last  will 
and  testament.''  (a) 

"  Elizabeth  Headington.'' 

This  paper  is  alleged  to  be  in  the  deceased's  handwriting;  and  though 
the  Court  will  not  pronounce  on  evidence  of  handwriting  solely,  (see 
Constable  v.  Steibel  and  Emanuel,  I  Hag^.  60 ;  Crisp  and  nyder  v.  WaU 
pole,  2  Hag^.  531,)  yet  when  that  prooTis  joined  to  circumstances  ren- 
dering the  mstrument  probable  and  natural,  it  is  not  necessary  to  have 
any  thing  more  immediately  connecting  it  with  the  deceased. 

The  account  of  this  codicil  given  in  the  plea,  is,  that  the  deceased  hav- 
ing sealed  the  paper  up  in  an  envelope,  delivered  it  to  Mr.  Holloway 
about  a  week  before  her  death,  desiring  it  might  not  be  opened  till  after 
her  will  was  read.  This  injunction  A&.  Holfoway  observed,  and  by  his 
concealment  of  the  paper  till  after  the  funeral,  he  has  led  to  the  present 
investigation.  The  deceased  died  on  the  25th  of  March,  and  the  paper 
was  not  produced  till  the  10th  or  1 1th  of  April,  when  he  showed  it  to  Mr. 
Parnell,  the  deceased's  solicitor,  who  prepared  her  vrill :  he,  from  the  late 
period  at  which  the  paper  was  produced,  could  not  avoid  feeling  some 
suspicion,  and  took  up  an  unfavourable  impression  of  the  instrument,  be- 
cause he  knew  nothing  of  the  paper  before  it  was  thus  shown  to  him; 
and,  undoubtedly,  the  conduct  of  Mr.  Holloway  was  extremely  incau- 
tious. 

The  deceased,  it  is  true,  was  very  secret :  she  did  not  communicate 
her  concerns  even  to  Mr.  Parnell,  further  than  his  professional  assistance 
was  absolutely  necessary:  and  the  handwriting  of  the  signature  is  ad- 
mitted, by  the  executor  in  his  answers,  to  be  ^nuine.  The  ^und  of 
opposition,  however  is,  that  the  paper  was  obtained  by  undue  influence. 
Mr.  Parnell  will  not  go  beyond  doubting  the  handwriting  of  the  signa- 
ture—even as  to  the  body  of  the  instrument  his  reasons  are  insufficient 
— he  doubts  it,  because  he  thinks  it  is  too  well  worded  for  the  deceascMdi. 
But  here  is  also  another  instrument,  written  a  few  months  before  the  will, 
and  found  in  conjunction  with  it;  this  instrument — which  is  signed^  and 
at  the  bottom  has  a. bequest  to  the  Reverend  Mr.  Holloway — the  party 
in  this  cause — is  extremely  well  written  and  as  well  worded  as  the  paper 
in  dispute.  There  is  no  reason  then  to  suspect  any  forgery ;  but  yet  I 
do  not  feel  surprised  that  suspicions  should  be  excited.  It  appears  how- 
• 

(a)  The  decoased,  b7  her  will,  did  not  make  any  provision  for  the  Reverend  Mr.  Holloway, 
— bat  she  pnnvided  for  hia  mother,  and  also  for  his  two  sisters,  and  appointed  the  latter  residuary 
legatees. 
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ever  that  this  paper  was  produced,  three  days  after  the  deceased's  death, 
to  a  gentleman,  the  head  clerk  in  the  Secretary's  department  of  the  Sun 
Fire  Office ;  and  the  paper,  produced  on  that  occasion,  is  clearly  identi- 
fied with  the  codicil  in  question ;  though  it  was  not  shown  to  Mr.  Par- 
nell,  nor  produced  to  Mr-  Headington,  till  some  time  after  the  death  of 
the  deceased,  and  after  the  time  had  been  fixed  for  Mr.  Headington  to 
take  probate  of  the  will. 

In  respect  to  costs,  though  the  general  rule  is,  that  when  a  party  pro- 
pounds a  paper,  loco  executorix,  (see  Williams  v.  Goude  and  Bennett,  1 
Ha^g.  610,)  and  establishes  it,  he  is  entitled  to  his  costs ;  yet,  adverting  to 
the  imprudent  and  unwise  conduct  of  Mr.  Halloway ;  and  that  the  mat- 
ter of  costs  is  a  question  more  peculiarly  left  to  the  discretion  of  the 
Court ;  and  further,  that  the  rule  as  to  a  legatee  having  his  costs  out  of 
the  estate  on  establishing  a  codicil,  is  not  so  general  as  in  the  case  of  a 
will,  I  do  not  think  that  his  costs — occasioned,  as  they  are,  by  his  own 
delay  in  producing  the  paper— ought  to  fall  on  the  residue.  I  direct 
that  Mr.  Holloway  shall  pay  his  own  costs ;  but  that  the  executors  shall 
have  theirs  out  of  the  estate. 


PEDDLE  V.  TOLLER.— p.  283. 

Where  a  bill  of  particulara  for  business  done  in  the  Court  of  Delegates  had  been  recently  de- 
livered, thoagh  a  general  account  had  been  rendered,  settled,  and  paid,  three  years  before,  the 
G>urt,  on  petition  (though  such  petition  contained  impertinent  matter)  directed  the  bill  to  be 
examined  by  the  registrar,  in  order  Ist,  that  the  suitor  might  decide  as  to  proceedbg  in  other 
Courts,  to  recover  the  excess  (if  any) ;  ddly,  to  found  a  complaint  against  the  proctor,  if  th# 
charges  were  exorbitant  or  fraudulent ;  but  the  Court  cannot  notice  an  asserted  undertakin^r 
that  disbursements  only,  and  those  not  exceeding  a  certain  sum,  should  be  charged ;  nor  wm 
it  make  an  order  for  the  producti<«i  of  vouchers ;  which,  if  demanded,  are  produced  as  of 
course  before  the  registrar. 

On  the  registrar's  report — that  the  bill  was  just  and  reasonable— «nd  on  the  proctor  for  the  com- 
plainant declaring  he  proceeded  no  further,  costs  against  the  petitioner  were  not  given,  only 
because  he  was  almost  a  pauper. 

The  Court  will  exert  all  its  powers  to  restrain  proctors  fhxn  undertaking  causes  on  condition  of 
sharing  in  the  efiects,  or  of  any  benefit  beyond  the  paymtot  of  &ir  costs. 

The  Court  inclines  to  discountenance  an  agreement  on  the  part  of  a  proctor  to  accept  only  dis- 
bursements from  his  client— an  appellant — as  it  is  the  policy  of  the  law  to  protect  both  res- 
pondenls  and  appellants  from  useless  litigation. 

When  a  detailed  bill  of  costs  has  been  delivered  and  long  acquiesced  in,  and'pajrment  made  after 
the  suit  was  at  an  end  and  when  the  party  vna  not  inops  concilii,  the  party  would  not  be  en^ 
titled  to  have  it  referred  to  the  registrar  for  examination :  aliter  where  the  payment  took 
place  without  a  detailed  bill,  and  application  for  reference  to  the  registrar  was  made  shortly 
afler  the  delivery  of  the  bilL 

A  client  is  under  all  circumstances  entitled  to  a  detailed  bill  from  his  proctor. 

This  was  a  petition  presented  by  William  Peddle,  one  of  the  parties 
in  a  suit  entitled  Pedale  v.  Evans  (a),  relative  to  the  conduct  of  his 
proctor  in  that  suit ;  his  petition  concluded  with  the  following  prayer : 
— "  that  this  honourable  Court  will  order  that  Messrs.  Toller  and  Son 
shall  produce  for  the  inspection  of  your  petitioner  and  his  present  proctor 
all  vouchers,  receipts,  or  other  acknowledgments  by  them  or  either  of 
them  taken  on  making  such  payments  [those  detailed  in  the  petition] 
respectively,  in  order  that  your  petitioner  or  his  said  proctor  may  in- 
spect and  examine  into  the  correctness  of  such  charges,  and  be  at  liberty 

(a)  Prerog.  Trm.  Term,  1824.    Deleg.  20th  May,  1826. 
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to  make  copies  or  extracts  from  such  vouchers,  receipts,  or  other  ac- 
knowledgments as  occasion  may  require,  or  as  he  may  be  advised  may 
be  necessary ;  and  that  Messrs.  Toller  and  Son  may  be  directed  to  re- 
fund  to  your  petitioner  the  excess  they  have  received  over  and  above  the 
sum  of  200/.  for  their  disbursements  in  the  said  Court  of  Delegates,  and 
which  was  paid  them  on  my  account  in  consequence  of  the  aforesaid  (in 
the  petition)  misrepresentations  of  Mr.  Toller,  of  deductions  from  their 
bill  of  business  done  in  this  Court,  and  that  in  case  it  shall  be  found  on 
investigation  that  their  actual  and  lawful  disbursements  in  the  Court  of 
Delegates  do  not  amount  to  200/.,  that  they  be  ordered  to  refund  the  full 
amount  of  what  shall  appear  they  have  so  received  over  and  above  their 
actual  disbursements,  and  that  they  be  condemned  in  the  costs  attendant 
upon  the  application." 

The  nature  of  the  case  sufliciently  appears  from  the  sentence. 

PkUUmore  and  Lee,  for  the  petition. 

AddamSf  contra. 

Judgment. 

Sir  John  Nicholl. 

This  is  an  application  of  an  unusual  if  not  of  an  unprecedented  nature, 
being  a  petition  by  a  party  against  his  former  proctors  respecting  trans- 
actions m  a  certain  suit  begun  in  1822,  and  finished  several  years  aso. 
This  petition  alleges,  that  certain  charges,  not  for  business  done  in  this 
Court  but  in  the  Court  of  Delegates,  not  contained  in  a  regular  bill  of 
costs  but  made  under  an  asserted  special  agreement— charges  actually 
paid  above  three  years  since — were  improper :  and  the  party  prays — 
**  that  the  proctors  shall  be  ordered  to  produce  vouchers  of  their  dis- 
bursements ;  that  copies  of,  or  extracts  from,  the  vouchers  may  be  taken : 
that  the  proctors  may  be  ordered  to  refund  all  they  have  received  above 
200/.  for  their  disbursements  in  the  Court  of  Delegates ;  and,  if  the  dis- 
bursements do  not  amount  to  200/.,  to  refund  all  aix>ve  their  actual  dis- 
bursements.'' Such  is  the  substance  of  the  prayer,  which  is  preceded 
by  a  detail  of  all  the  circumstances  happening  m  the  suit,  and  is  sup- 
ported by  the  affidavits  of  the  party  and  nis  solicitor,  and  by  some  cor- 
respondence. To  this  petition  an  answer  was  given  by  the  proctors 
verified  by  affidavits  and  correspondence ;  and,  in  reply,  a  further  affi- 
davit has  been  made  by  the  solicitor  accompanied  by  some  further 
correspondence. 

The  circumstances  set  forth  in  the  petition  and  affidavits  have  now 
been  referred  to,  (ind  discussed  by  the  counsel  on  both  sides :  but  those 
facts  only  are  material  for  the  consideration  of  the  Court  which  tend  to 
support  the  prayer  of  the  petition, — all  other  matters  are  quite  extrane- 
ous and  irrelevant  to  the  present  inquiry.  The  question,  however,  is  of 
some  importance  to  the  proctors,  complained  of,  personally — to  the  pro- 
fession in  eeneral — to  the  suitors  of  the  Court, — the  public  at  large.  It 
may  there«)re  be  proper  to  examine  some  of  the  points  more  fully,  than 
the  mere  decision  of  the  prayer  of  the  petition  may  appear  to  require. 

The  first  consideration  is,  whether  the  Court  has  any  and  what  power 
to  CTant  the  prayer  of  the  petition.  The  second,  what  is  the  proper 
mode  of  granting  such  relief  as  the  Court  may  have  the  power  of  afford- 
ing. 

This  Court,  like  all  other  Courts,  has  considerable  authority  over  its 
own  practitioners  and  officers.  This  authority  forms  a  part  of  the  juris- 
diction inherent  in  all  courts,  which  they  are  bound  to  exercise  for  the 
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protection  of  their  suitors  against  imposition  and  extortion.  The  prin- 
ciple has  been  laid  down  and  acted  upon  in  various  instances  in  the  tem- 
poral Courts :  it  will  be  sufficient  here  to  state  one  or  two  cases,  though 
the  principle  will  also  appear  in  some  others  which  will  be  hereafter  re- 
ferred to  for  a  difierent  purpose.  In  Newman  v.  Payne,  4  Bro.  C.  C. 
350,  the  marginal  abstract  runs  thus :  *'  An  attorney  cannot  take  from 
his  client  a  bond  for  unliquidated  costs :  notwithstanding  such  bond  and 
a  mortgage  have  been  given,  the  bills  may  be  taxed,  and  upon  payment 
the  defendant  to  reconvey — and  the  bond  declared  void."  The  Lord 
Chancellor  said,  "  I  have  had  no  doubt  as  to  the  relief  in  this  case :  I  do 
not  go  on  any  particular  rule  of  equity,  but  upon  a  principle  that  would 
operate  in  the  same  manner  in  any  Court  of  Law.  All  Courts  will  pro- 
tect their  suitors,  and  attorneys  cannot  act,  in  respect  to  the  parties  for 
whom  they  are  concerped,  as  other  persons  may  do.  I  have  no  doubt 
what  a  Court  of  Law  would  do.  The  master  must  tax  the  costs  and 
take  an  account  of  money  lent."  The  same  principle  of  protecting  sui- 
tors against  improper  charges  is  laid  down  in  Balme  v.  Paver,  1  Jacob, 
305.  These  authorities  are  sufficient  to  show,  that  it  is  the  duty  of  the 
Court  to  go  as  far  as  it  can  in  relieving  the  petitioner,  if  he  has  any  claim 
to  relief :  but  still  that  duty  is  limited  by  circumstances ;  it  is  limited 
first,  by  the  powers  and  jurisdiction  tielongin^  to  the  Court;  and 
secondly,  by  circumstances  which  may  have  previously  taken  place. 

What  are  the  powers  and  jurisdiction  of  this  Court  in  respect  to  costs 
between  proctor  and  client  incurred  in  a  contested  suit?  The  Court  has 
no  power  to  decide  what  is  due,  nor  to  enforce  payment.  Even  in 
common  form  business  in  which  the  proctor  is  acting  more  in  the  cha- 
racter of  an  officer  of  the  Court,  and  for  which  there  is  an  established 
table  of  fees,  and  which  therefore  is  subject  to  a  more  direct  control,  the 
Court  has,  of  its  own  authority,  no  such  power :  but  where  costs  are 
given  a^inst  a  party,  the  Court,  in  order  to  carry  its  sentence  into  exe- 
cution, IS  empowered  to  tax  the  costs  and  to  enforce  payment :  but,  as 
between  proctor  and  client,  the  Court  has  no  such  authority :  it  can 
neither  decide  what  shall  be  received,  nor  what  shall  be  paid,  nor  can  it 
enforce  payment.  The  proctor  can  only  recover  his  charge  by  action 
at  law,  when  he  must  prove  the  items  oi  his  bill.  All  that  this  Court 
can  do  is,  upon  the  application  of  the  client,  to  refer  the  bill  to  the  Re- 
gistrar for  examination.  The  Court  does  this  for  one  of  two  purposes : 
first,  to  enable  the  suitor  to  judge  what  he  will  pay  or  tender,  before 
bringing  the  matter  into  a  Court  of  Law  by  refusal  of  payment; — but 
this  IS  not  properly  a  taxation  of  the  bill :  the  Registrar  does  not  report 
the  bill  to  the  Court :  the  Judge  does  not  tax  the  bill — the  proctor  first 
making  an  oath  that  the  amount  reported  has  been  necessarily  expend- 
ed : — nor  does  the  Court  issue  a  monition  for  the  payment  of  the  sum 
taxed.  It  has  no  such  authority  between  proctor  and  client.  The  re- 
ference to  the  Registrar  is  merely  in  aid  of  justice,  and  for  the  conveni- 
ence of  suitors. 

The  other  purpose  is,  in  order  to  found  a  complaint  of  extortion  against 
a  proctor,  if  he  has  made  out  and  attempted  to  obtain  payment  of  an  ex- 
orbitant bill,  or  of  fraudulent  charges. 

Whether  the  temporal  Courts  had,  without  the  authority  of  an  Act  of 
Parliament,  any  other  or  greater  authority  than  is  now  possessed  by  this 
Court  of  proceeding  in  a  summary  mode  between  solicitor  and  client,  or 
attorney  and  party,  it  is  immaterial  to  inquire ;  but  it  is  certain  that,  in 
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order  to  regulate  such  matters,  it  was  thought  expedient  to  obtain  an  act 
of  parliament  under  the  authority  of  which,  and  under  certain  regula- 
tions therein  specified,  proceedings  in  the  temporal  Courts  now  take 
place.  (See  2  G.  2,  c.  23,  s.  23.)  First,  it  is  upon  the  party  submitting 
to  pay  the  sum  taxed  that  he  is  entitled  to  demand  a  taxation.  Secondly, 
if  he  neglects  to  pay  the  sum  taxed  he  is  liable  to  an  attachment,  en- 
forcing payment  summarily,  or  the  attorney  may  still  bring  his  action 
at  law.  Thirdly,  it  is  the  officer  of  the  Court  and  not  the  Judge  who  is 
to  tax  the  bill.  But  there  is  no  such  act  applying  to  the  Ecclesiastical 
Courts.  Here,  after  the  Registrar  has  examined  the  bill  the  client  is 
not  obliged  to  pay  the  amount,  nor  the  proctor  to  receive  it,  nor  can  the 
Court  enforce  payment.  In  the  present  case,  this  Court  (supposing  the 
money  had  not  already  been  paid)  could  not  com{)el  Peddle  to  pay  the 
amount  which  the  Registrar  might  think  to  be  the  sum  due.  The  Courts 
nevertheless,  at  the  prayer  of  Peddle,  is  now  called  upon  (as  I  have  be- 
fore said)  to  compel  the  proctor  to  refund  a  part  of  the  money  already 
paid  for  charges  in  the  Court  of  Delerates, — not  upon  a  regular  bill  of 
costs  made  out  as  between  proctor  and  client,  but  upon  an  alleged  un- 
dertaking to  charge  only  disbursements  out  of  pocket,  and  upon  a  further 
alleged  undertaking  that  such  disbursements  should  not  exceed  200/. 
The  demand  of  producing  vouchers  I  will  consider  presently.  Upon  the 
other  question, — whether  the  Court  can  compel  the  proctors  to  refund 
any  and  what  part  of  the  money  received, — Peddle  has  gone  into  the 
whole  history  ot  what  passed  either  by  letter  or  otherwise  between  his 
solicitor.  Walker,  and  Messrs.  Toller  from  the  commencement  of  the 
cause  in  1822  to  the  present  time:  and  all  the  supposed  understandings 
during  the  course  of  that  period,  all  the  inferences  that  can  be  raised,  and 
all  the  imputations  that  can  be  made,  are  brought  forward.  It  is  not,  how- 
ever, necessary  for  the  Court  to  travel  through  them :  they  bear  very 
little,  if  at  all,  upon  the  decision  of  the  main  question:  but  it  may  be  re- 
marked, that  in  the  whole  of  this  history  Peddle's  name  seldom  occurs, 
till  the  costs  are  finally  to  be  settled,  and  then  the  unfortunate  client  is 
brought  prominently  forward  as  the  person  upon  whom  the  hardship  is 
ultimately  to  fall.  Walker,  his  solicitor,  seems  pretty  much  to  have  de- 
cided every  thing  for  himself  upon  his  own  judgment  as  if  he  were  the 
real  party ;  for,  as  a  solicitor,  he  was  not  very  competent  to  form  a 
proper  judgment  upon  the  expediency  either  of  undertaking  a  suit,  or  of 
prosecuting  an  appeal  in  an  Ecclesiastical  Court.  Mr.  Toller  in  his  an- 
swer states,  and  he  has  verified  it  upon  oath,  that  he  verily  believes  Mr. 
Walker  was  interested  as  a  party.  "  He  verily  believes  that  Charles 
Houlden  Walker  had  entered  into  an  agreement  with  William  Peddle 
that  he  should  carry  on  the  said  suit  at  his  own  risk  as  to  the  costs,  and 
in  the  event  of  success  therein  to  divide  with  him,  William  Peddle." 

Mr.  Walker,  though  he  has  made  a  long  affidavit  of  several  sheets  of 
paper,  ver^  argumentative  and  very  inferential,  yet  he  has  not  ventured 
to  contradict  this  very  important  fact,  and  the  res  gestsB  tend  strongly  to 
confirm  its  truth.  This  practice  of  an  attorney  "  buying  a  cause,"  or 
participating  in  the  property  to  be  recovered  is  most  dangerous  to  public 
justice :  (a)  it  exposes  the  adverse  parties  to  the  harassment  of  most  vex- 
atious litigation.     How  other  Courts  may  consider  such  a  matter  I  will 

(a)  See  as  to  Champerty^  and  the  paniihment  Uiereof^  Com.  Digr.  tit ;  Mainienanee^  (A.  1  &, 
2),  and  (C.  1  4c  2),  4  BL  Com.  135.    Alao  Wood  t.  Downeo,  18  Ves.  120. 
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not  stop  to  inquire,  but  if  any  practitioner  in  this  Court  were  to  under^ 
take  a  cause  upon  condition  of  sharing  in  the  effects,  or  of  receiving  any 
other  benefit  beyond  the  payment  of  nis  own  regular,  fair  bill,  I  should 
think  it  would  call  for  the  utmost  powers  of  the  Court  to  prevent  the  re- 
currence of  such  bar^ina,  and  to  repress  such  a  practice.  The  Court 
takes  advantage  of  this  opportunity  to  express  publicly  that  opinion. 

In  respect  to  the  imputations  against  the  proctors :  they  knew  nothing 
of  Mr.  reddle,  nor  of  his  cause,  except  from  the  information  of  Mr. 
Walker,  and  Mr.  Walker  himself  was  a  new  client,  introduced  to  them 
by  a  respectable  Agent's  house  in  this  town,  Messrs.  Adlin^tons  and 
Gregory— old  clients  of  the  Messrs.  Toller.  There  was  at  the  outset, 
therefore,  no  claim  upon  the  proctors  to  depart  from  their  usual  course 
of  practice.  The  proctors,  however,  do  not  urge  their  client  into  the 
cause :  on  the  contrary,  at  an  early  stage  of  it,  they  recommend  a  com-^ 
promise  in  a  letter  to  Walker  on  the  2nd  of  October,  1822,  taking  a 
very  judicious  and  liberal  view  of  the  cause  and  its  probable  result.  The 
compromise  was  prevented  by  the  advice  or  decision  of  Walker :  and  a 
very  expensive  suit  for  a  small  property  was  the  consequence.  The  sen- 
tence Was  unfavourable  to  Peddle,  and  it  was  unsatisfactory  to  his  law 
advisers.  The  case  was  one  of  great  intricacy— of  much  conflicting  evi- 
dence—of considerable  difficulty — of  so  much  difficulty  that  it  was  a 
matter  of  consolation  to  the  Judge  that  his  sentence  might  be  revised 
by  a  superior  tribunal,  except  that  the  property  was  but  small.  The 
Court  of  Delegates  affirmed  the  sentence  but  without  cc^ts ;  except  that 
as  to  the  expenses  arising  from  offerinff,  in  that  Court,  an  exceptive  alle- 
gation on  behalf  of  Peddle,  he.  Peddle,  was  condemned  in  costs.  The 
ofierinff  of  that  allegation  however  was  communicated  to  Walker,  nor 
could  that  plea  havel)een  given  in  without  being  settled  and  supported 
by  counsel. 

It  is  suggested  that  Mr.  Toller  excited  the  appeal  and  expressed  fall 
conviction  that  the  sentence  would  be  reversed,  and  undertook  to  accept 
his  mere  expenses  out  of  pocket.  Here  happens  to  be  Messrs.  Tollers' 
letter  to  Walker,  dated  27th  November,  1824,  expressed  in  very  correct 
terms  and  very  far  from  urging  on  an  appeal.  The  letter  acknowledges 
the  receipt  of  200/.  on  account,  in  the  cause  of  Peddk  v.  Evans^  and 
thus  concludes :  *'  The  opinion  of  Dr.  Adams  coincides  with  our  own—* 
that  the  decision  of  Sir  John  Nicholl  is  wrong;  but  neither  he  nor  our- 
selves can  say  whether  the  Delegates  will  reverse  the  decision."  This 
is  quite  correct :  they  are  acting  in  concurrence  with  the  opinion  of  their 
leading  counsel :  and  they  had  previously,  viz.  on  the  23rd  of  September, 
1824,  suggested  the  expediency  of  a  compromise. 

In  respect  to  the  agreement  to  accept  mere  disbursements,  it  at 
least  shows  the  sincerity  of  the  proctors  in  their  opinion,  and  hopes,  that 
the  sentence  would  be  reversed :  but  I  much  doubt  the  public  policy  of 
such  undertakings,  and  the  propriety  of  giving  them  any  countenance 
or  judicial  recognition.  An  able  and  experienced  proctor  may  form 
a  strone  opinion  that  a  sentence  is  erroneous  and  that  opinion  may  be 
right ;  but,  whatever  be  the  condition  of  the  party  in  the  cause,  and 
however  strcHig  the  opinion  that  the  sentence  is  erroneous,  the  correct 
course,  in  my  judgment  is,  to  wait  the  result  of  the  appeal  before  under^ 
taking  to  accept  fees  out  of  pocket  instead  of  the  regular  charges.  The 
proctor  may  then,  without  injury  to  the  adverse  party,  exercise  his  libe- 
rality as  extensively  as  he  pleases :  but  the  policy  of'^the  law  is,  io  pro- 
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tect  both  parties — reBpondents  as  \?ell  as  appellants — from  useless  liti- 
gation t  and  no  party  should  be  excited  to  appeal  \?ithout  the  ordinary 
check  of  the  risk  at  least  of  his  own  conts,  and  possibly  of  those  of  the 
respondent.  By  these  observations  no  blame  is  meant  to  be  imputed  to 
the  proctor  in  this  particular  case,  for  agreeing  to  take  disbursements 
out  of  pocket :  it  is  possible  that  it  is  not  unfrequently  done  from  very 
kind  and  liberal  motives, — but  observe  the  injury  to  the  other  party, 
which  is  apparent  in  this  very  case :  the  respondent,  though  successful 
in  both  Courts,  has  probably  expended  the  greater  part  of  the  stake  in 
the  litigation.  Upon  public  grounds,  therefore,  1  doubt  the  propriety  of 
these  agreements  to  accept  mere  disbursements  as  an  inducement  to  an 
appeal. 

But  this  is  quite  clear :  that  this  Court  has  no  power  of  deciding  upon, 
and  enforcing  such  an  agreement.  The  Court  can  only  proceed  in  the 
regular  and  ordinary  way  to  direct  the  bill  of  costs  to  be  examined  by 
the  Registrar,  and  that  it  ought  to  do,  unless  there  be  some  reason  to 
bar  and  preclude  the  suitor  from  being  assisted  by  that  examination. 
Still  less  can  the  Court  take  any  notice  of  another  matter  that  has  been 
su^ested^ — ^namely,  a  sort  of  understanding  that  the  disbursements  should 
not  exceed  about  200/.  This  Court  will  not  decide  upon  that  question 
further  than  to  say,  that  the  whole  conduct  of  Mr.  Walker  is  inconsistent 
with  any  such  agreement.  He  would  not  have  suggested  a  higher  fee 
to  the  common  law  counsel  without  at  least  some  reterence  to  the  limit 
of  200/. :  but  what  seems  more  conclusive,  he  never  would  have  agreed 
to  pay  350/.,  the  balance  of  the  account  in  which  the  disbursements  are 
distinctly  charged  at  upwards  of  300/. 

In  respect  to  what  is  stated  in  this  long  affidavit  about  the  bill  in  the 
Prerogative,  this  Court  must  consider  that  question  as  completely  closed. 
First,  because  no  part  of  the  prayer  of  the  present  petition  applies  to  it : 
secondly,  because  the  bill  had  been  Ions  ago  delivered,  and  after  certain 
allowances  was  actually  paid  by  the  solicitor,  Mr.  Walker :  but  further, 
a  year  after  payment.  Walker  desired  to  have  the  bill  for  the  business  in 
the  Prerogative  taxed :  Mr.  Toller  consented,  and  an  appointment  was 
made  with  the  Reffistrars :  but  because  Mr.  Toller  objected  to  the  atten- 
dance of  Mr.  Walker,  as  Peddle's  solicitor,  and  because  the  Court,  after 
hearing  the  case  and  inquiring  of  the  Registrars  as  to  the  usage,  refused 
to  make  any  order  to  allow  the  attendance  of  Mr.  Walker,  as  solicitor, 
the  matter  was  dropped.  (See  Peddle  v.  Evans,  1  Hagg.  684.)  Mr. 
Walker  would  have  nad  full  opportunity  of  instructing  Mr.  Peddle's 
proctor,  or  of  proving  by  his  affidavits,  any  facts  in  objection  to  the 
char^  contained  in  the  bill :  but  because  hfs  claim  of  right  to  attend  as 
solicitor  was  overruled,  that  part  of  the  case  was  abandoned  and  the 
present  petition  is  now  brought  forward  with  all  these  statements  and 
affidavits,  in  order  to  do  what  ? — to  support  a  demand  for  the  production 
of  vouchers  and  for  permission  to  take  copies  of  them,  so  far  as  they  re^ 
late  to  the  disbursements  in  the  Court  of  Delegates :  and  in  what  mode 
is  this  required  ?  by  a  letter  from  Mr.  Walker  to  Mr.  Toller.  As  Peddle 
18  nominally  appearing  by  his  proctor,  the  latter,  whose  duty  it  was  to 
have  written  any  such  notice,  would  find  it  difficult  to  justify  his  conduct 
in  allowing  Mr.'  Walker  to  interpose  and  write  that  letter.  If  Peddle 
bad  employed  his  proctor  to  make  that  demand,  his  proctor  would  have 
known,  or  at  least  ne  ought  to  have  known,  that  upon  the  bill  being  re- 
ferred to  the  Registrars  for  examination,  the  vouchers  or  other  proofs  of 
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payment  would  have  been  produced  as  a  matter  of  course,  if  demanded. 
Why  therefore  this  unusual  mode  was  adopted  it  is  difficult  to  say, 
unless  the  object  be  to  compel  this  matter  to  proceed  out  of  the  regular 
course. 

The  question  then  is,  whether  the  Court  can  and  ought  now  to  put 
the  matter  in  a  train  to  afford  the  petitioner  an  opportunity  of  being 
satisfied  that  these  charges  are  true  and  proper.  If  a  regular  and  de- 
tailed bill  of  the  costs  and  charges  in  the  Delegates  had  been  sent  with 
the  account  current,  I  should  have  held  that  the  payment  which  took 
place  would,  after  such  long  acquiescence,  have  precluded  the  party  from 
a  taxation.  But  here  was  no  detailed  bill  delivered  till  the  third  of  July 
instant.  Before  that  time  it  was  impossible  the  party  could  ascertain 
whether  the  charges  had  been  fairly  made  or  not,  though  Walker  had 
paid  them.  Even  where  there  is  actual  payment,  other  Courts  will 
under  some  circumstances  still  order  a  taxation :  but  only  on  strong 
grounds.  One  ground  is,  where  the  client  has  paid  the  bill  in  the  course 
of  the  proceedings — under  their  pressure — inops  concilii — without  advice 
— and  subject  to  th^  influence  of  his  solicitor.  Such  was  the  case  of 
Crossley  v.  Parker^  1  Jac.  &  Walker,  460,  before  Sir  Thomas  Plumer, 
then  Master  of  the  Rolls.  But  here  the  bill  was  paid  lon^  after  the  suit 
was  at  an  end,  and  so  far  from  the  party  being  inops  concilii,  it  was  paid 
by  his  solicitor  to  whom  he  had  intrusted  the  whole  management  of  the 
suit  and  of  the  payments.  Another  ground  for  opening  and  having  the 
bill  taxed  after  payment  is,  where  some  strong  and  clearly  improper 
charge  is  discovered  and  pointed  out.  Wilkinson  v.  Foster^  7  Moore, 
496.  Plenderleath  v.  Fraser,  lb.  notis. ;  and  3  Ves.  &  Beames,  174, 
Langford  v.  JVottf  1  Jac.  &  Walker,  291.  How  do  these  cases  apply  to 
the  present  ?  Here  is  no  improper  charge  of  any  importance  even  sug- 
gested. It  is  admitted,  that  the  disbursements  in  the  bill  delivered 
amount  to  about  329/.,  without  any  charge  for  the  proctor's  own  pro- 
fessional assistance :  and  it  is  stated  ana  proved  that  they  offered  td 
allow  Mr.  Peddle's  proctor  to  see  their  books :  there  was,  therefore,  no 
concealment  of  the  items ;  it  was  rather  a  point  of  punctilio  that  the^ 
would  not,  when  so  called  upon,  deliver  a  bill.  Now  I  think  that  in  this 
respect  the  proctors  were  wrong.  I  think  the  party  was  entitled  to  a 
detailed  bill  from  the  first,  and  whenever  required :  it  was  impossible  to 
ascertain  the  truth  and  fairness  of  the  charge  without  such  a  bill :  and, 
however  affronting  and  insulting  such  a  demand  might  be,  I  think  it 
ought  to  have  been  complied  with. 

A  bill  was  at  length  delivered  on  the  third  of  July ;  and  instead  of  the 
petitioner  merely  applying  to  the  Court  desiring  that  the  bill  so  delivered 
might  be  referred  to  the  proper  Registrar  for  examination,  Mr.  Walker, 
on  the  5th  of  July,  wrote  a  letter  to  Messrs.  Toller  and  Son  demanding 
the  production  of  vouchers,  and  requesting  that  either  he  or  Peddle  might 
take  copies  of  them.  No  answer  being  returned,  this  long  petition  and 
affidavits  were  presented,  and  all  these  transactions  vrere  gone  into  at  no 
inconsiderable  length  :  and,  I  must  add,  without  much  necessity  or  pro- 
priety. 

It  remains  for  the  Court  to  see  what  can  be  done,  in  order  to  arrive 
at  true  justice  between  the  suitor  and  proctor. 

The  Court  is  bound  to  afford  every  suitor  all  just  protection.  It  is  no 
less  due  to  the  proctor :  but  such  protection  can  only  be  afforded  accord- 
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ing  to  the  limited  powers  of  the  Court  and  according  to  the  regular 
course  of  proceeding.  This  Court  cannot  enter  into,  nor  decide  upon 
special  agreements  ior  disbursements  only,  and  that  such  disbursements 
snould  not  exceed  200/.  Those  agreements  if  validly  made  must  be  set 
up  and  enforced  in  other  Courts.  On  the  other  hand,  though  the  ac- 
count was  rendered  and  actually  settled  and  paid  above  three  years  ago, 
Jet  as  no  bill  of  particulars  were  delivered  until  about  three  weeks  ago, 
think  the  Court,  if  still  desired,  is  called  upon  to  refer  that  bill  to  the 
proper  Registrar  for  investigation.  Under  tnat  examination  the  various 
charges  made  will  be  considered  and  proved  by  proper  vouchers.  If  any 
of  the  charts  shall  be  found  gross  and  fraudulent  (which  is  in  no  degree 
probable),  it  may  not  be  too  late  for  the  party  to  seek  a  remedy  in  other 
Courts,  by  bringing  his  action  for  the  amount  of  any  sum  that  he  may 
have  overpaid,  or  by  such  other  means  as  he  may  be  advised  there  to 
have  recourse  to :  but  this  examination  must  take  place  in  the  regular 
and  ordinary  course :  it  is  not  a  case  in  which  the  Court  ought  to  de- 
part from  its  usual  forms.  The  charges  have  been  incurred  in  the  Court 
of  Delegates ;  the  Registrar  of  that  Court  seems  to  be  the  proper  officer 
to  examine  the  bill.  If,  however  upon  application  to  him,  ne  declines  to 
act,  as  this  Court  has  no  authority  over  him  as  Registrar  of  the  Delegates, 
it  will  then  direct  its  own  Registrars  to  examine  the  bill  delivered. 
When  the  Court  has  proceeded  thus  far,  it  will  have  done  every  thing 
that  it  has  the  power  to  do  for  the  protection  and  assistance  of  the  indi- 
vidual suitor ;  though  should  the  charges  turn  out  to  be  gross  and  frau- 
dulent, which,  as  I  have  before  said,  is  in  no  degree  probable,  the  Court 
may  still  have  the  power  to  correct  its  own  practitioner  by  suspension 
or  otherwise;  and  thus,  by  the  example,  protect  other  suitors  from  similar 
misconduct. 

In  respect  to  the  costs  of  this  petition,  I  shall  reserve  them  until  the 
investigation  has  taken  place :  if  the  charges,  made  in  one  item,  shall 
turn  out  false  and  fraudulent,  the  petition,  though  erroneously  brought 
in  this  voluminous  form,  will  be  justified  by  the  result :  but  if  the  charges 
turn  out  fair,  the  petition,  both  in  its  mode  and  in  its  substance,  will 
have  been  frivolous  and  vexatious,  and  will  call  for  costs  against  the 
petitioner. 

On  the  first  session  of  Michaelmas  term,  the  Registrar  of  the  Court  of 
Delegates  reported,  that  Messrs.  Tollers'  bill  was  lust  and  reasonable. 

The  proctor  for  Peddle  then  applied  to  be  heard  on  his  petition  in  ob- 
jection to  the  report,  and  was  accordingly  directed  to  enter  into  an  act 
on  petition :  but  on  a  subsequent  Court-Day,  he  waived  his  act  on  {)eti- 
tion  and  declared,  that  his  party  proceeded  no  further. 

Addams,  for  Toller,  moved,  that  Mr.  Peddle  be  condemned  in  the 
costs  of  the  original  petition. 

Per  Curiam. — I  shall  make  no  order  for  costs,  but  I  forbear  solely  on 
the  ground  that  Peddle  is  almost  a  pauper,  and  that  it  cannot  be  worth 
Mr.  Toller's  while  to  attempt  to  inforce  costs.  The  Registrar's  report, 
to  which  it  is  now  admitted  no  objection  can  be  made,  nas  proved  that 
there  is  no  foundation  for  any  imputation  on  Mr.  Toller's  conduct  re- 
specting these  charges.  His  character,  therefore,  stands  completely 
cleared  from  the  aspersions  which  have  been  attempted  to  be  cast  on  it 
by  these  proceedings. 
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Addams  said: — Mr.  Toller  was  quite  satisfied  with  the  manner  in 
which  the  Court  had  disposed  of  the  question. 

Petition  dismissed. 


CONSISTORY  COURT  OF  LONDON. 

DUINS  V.  DONOVAN,  Otherwise  DUINS.— p.  301. 

On  Admission  of  the  Libel. 

Lapse  of  time  ofiera  no  bar  to  a  sait  fi>r  nullity  ef  marriage,  by  licence,  by  reason  of  minority 
and  want  of  consent  of  the  father.  An  entry  of  baptism  in  1830,  (the  marriage  taking  place 
in  18 1 3,)  reciting,  that  the  party  was  **  said  to  be  born  in  1795,**  is  not  admissible-— either  as 
proof  of  the  non-age,  or  in  order  to  prevent  a  suspicion  of  suppression  of  evidence.  A  letter 
from  the  father — two  months  after  the  marriage — expressive  of  his  anger  at  the  marriage  u 
admissible  as  part  of  the  res  gests ;  and  a  sutisequent  de  facto  marriage  of  the  woman  with 
another  man  is  pleadable  to  show,  that  the  parties  did  not  live  together  as  husband  and 
wi&. 


CROFT  V.  CROFT.— p.  310. 
On  Admission  of  the  Libel. 

Where  a  libel  pleaded  fiusts,  Ist,  to  establish  the  adultery  of  the  wife ;  3nd,  to  show  that  the 
husband  had  not  forfeited  his  claim  for  relief  by  misconduct,  the  Court  directed  parts  to  be 
reformed  on  the  several  grounds  of  too  ^reat  minuteness,  hearsay,  and  pleading  the  contents 
of  a  letter— not  exhibited,  nor  accounted  for ;  and  admitted  the  rest. 

In  considering  the  admissibilty  of  pleas,  the  Court  must  be  cautious  not  to  exclude  matter 
essential  to  a  due  decision,  nor  allow  proceedings  to  extend  to  an  unnecessary  length ;  but  if 
a  serious  doubt  arises  as  to  the  ultimate  effect  of  any  averment  it  should  be  admitted. 

Though  the  Court  will  not,  on  presumption  and  in  the  absence  of  matter  strongly  inculpatory, 
impute  connivance  to  the  husband,  it  will  not  debar  him  from  pleading  that  which  makes 
the  history  consistent  and  natural. 

That  the  conduct  of  the  wife,  during  the  absence  of  her  husband,  was  so  indecorous  as  to  in- 
duce a  lady,  with  whom  she  resid^,  to  recommend  her  removal  to  her  mother,  is  pleadable 

On  a  negotiation  between  the  husband  and  third  parties,  in  the  wi&*s  absence,  relative  to  his 
receiving  her  back,— >that  the  husband  declined,  as  it  did  not  appear  that  her  conduct  had 
changed,  is  not  pleadable  when  unnecessary  to  his  justification. 

Where  parties  are  living  separate,  the  commencement  of  the  acquaintance  with  the  alleged 
paramour,  and  of  the  suspicions  of  the  person  under  whose  care  the  wile  was,  should  be  set 
forth  circumstantiaDy. 

Where  the  wife  engaged  in  an  improper  communication  with  the  paramour,  was  compelled  to 
retire,  the  whole  transaction  may  be  pleaded. 

Where  a  letter  is  (beaded  to  be  in  the  possession  of  the  adverse  party,  the  oontonte  may  be  set 
forth  at  length,  leaving  the  other  party,  if  she  pleases,  to  produce  tiie  letter. 

A  declaration  of  the  paramour,  in  the  wife*s  absence,  that  she  had  committed  adultery  previous 
to  the  adultery  charged  in  the  libel,  is  not  admissible ;  but  a  declaration,  in  her  presence  and 
confirmed  by  her,  is :  and  the  Court  cannot  reject  it  on  the  ground  of  ito  reflecting  on  third 
parties,  nor  that  it  does  not  establish  adultery  previous  to  the  charges  in  the  libeL 

Thi8  was  a  suit  by  reaaoD  of  the  adultery  of  tlie  wife.  The  marriage 
took  plaee  on  the  9th  of  Se(^mfaer,  1824,  the  lady  being  a  miDor :  of 
this  marriage  there  was  born  one  child — a  daughter.  The  parties  coha- 
bited till  April,  1828.  The  libel  pleaded  an  action, — ^Judgment  by  de- 
fault,— Verdict  for  plaiDtiflr,~<lamages  2500/. ;  and  a  continuance  of 
criminal  intercourse  at-the  time  of  the  present  suit. 
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Dodson  and  NichdUi  opposed  the  libel. 
The  King's  Advocate  and  PhiUimore,  contra. 

JuDGBfENT. 

Dr.  LuSHINGTOIf. 

To  the  admissibility  of  this  libel,  generally,  no  objection  is  raised.  It 
is  said,  however,  some  parts  of  it  are  unnecessary  for  the  purposes  of  jus- 
tice, and  that  other  parts,  according  to  the  established  rules  of  evidence; 
ought  not  to  be  received. 

The  practice  of  objecting  to  the  admissibility  of  pleas,  in  the  whole  or 
in  part,  is  one  of  the  most  wholesome  and  beneficial  usages  which  can 
prevail  in  any  Court;  and  is  a  practice  resorted  to  in  these  Courts  more 
frequently,  and  in  a  more  convenient  manner  than  in  any  other  Court : 
it  is  attended  with  little  expense,  and  it  occupies  but  little  time*  except 
perhaps  upon  some  occasions  when  the  whole  question,  and  the  result  of 
the  suit,  are  to  be  determined  by  the  rejection  or  admission  of  the  plea. 
When  the  facts  of  the  case  are  not  disputed,  but  when  legal  questions  of 
importance  arise,  on  the  decision  of  which  the  question  at  issue  depends, 
nothing  can  be  more  advantageous  or  convenient  to  suitors  than  the 
practice  of  considering,  in  this  early  stage  of  the  proceeding,  the  appli- 
cation of  the  law  to  the  facts  pleaded,  and  of  thereby  disposing  ot  the 
case  without  putting  parties  to  the  expense  of  going  into  evidence.  Be- 
neficial, however,  as  this  practice  is,  it  often  entails  upon  the  Court  the 
exercise  of  an  arduous  and  difficult  duty :  on  the  one  hand,  the  Court 
must  be  cautious  not  to  exclude  any  matter  essential  to  the  due  decision 
of  the  case,  and,  on  the  other,  not  to  allow  proceedings  to  extend  to  an 
unnecessary,  inconvenient,  and  expensive  length.  The  better  and  more 
discreet  line  to  be  adopted,  is, — if  a  serious  doubt  arise  as  to  the  ultimate 
eflect  of  any  averment  in  a  plea — to  allow  it  to  stand  and  come  before 
the  Court  in  proof:  for  then  the  utmost  extent  of  mischief  is  to  occasion 
some  additional  expense ;  while,  wholly  to  exclude  the  averment,  might 
work  absolute  injustice^ 

I  have  thought  it  not  unimportant  to  make  these  observations,  as  it  is 
desirable  that  suitors  should  know  that,  here,  they  will  receive  at  least 
as  great  advantages  as  they  can  elsewhere,  in  the  exclusion  of  irrelevant 
or  redundant  matter ;  and  in  bringing  a  case  to  the  narrowest  and  most 
simple  issue  which  justice  will  allow. 

The  objects  of  this  libel  are  twofold, — ^first,  to  establish  the  adultery 
of  the  wiie ;  secondly,  to  show  that  the  husband  has  not,  by  misconduct, 
forfeited  his  right  to  apply  to  the  law  for  redress.  In  respect  to  the 
second  point,  the  Court  has  occasionally  remarked,  that  it  would  not,  on 
presumption,  and  in  the  absence  of  matter  strongly  inculpatory,  impute 
to  the  husband  the  guilt  of  connivance;  but,  it  never  meant  by  any  such 
expressions,  to  debar  him  from  pleading  circumstances,  that  make  the 
history  natural  and  consistent ;  for  the  party  oueht  not  to  be  forced  ulti- 
mately to  depend,  for  an  explanation  of  his  conduct,  on  the  ingenuity  of 
counsel,  or  the  discrimination  of  the  Court. 

Some  peculiarities  present  themselves  upon  the  face  of  this  plea.  The 
marriage  appears  to  have  been  contracted  at  a  very  early  period  of 
Lady  Croft's  life;  the  courtship  having  commenced  when  she  was  about 
seventeen  years  of  age:  the  cohabitation  continued  from  September, 
1824 — the  date  of  the  marriage — until  April,  1828,  when  Sir  Thomas 
Croft,  in  consequence  ojf  ill  health,  was  under  the  necessity  of  going  into 
the  country.    On  that  occasion  Lady  Croft  declined  to  accompany  him ; 
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and  she  remained  in  London  confided  to  the  care  of  Sir  Thomas  Croft's 
mother :  and  it  is  impossible  to  suppose  she  could  be  under  safer  or  bet- 
ter protection.  It  is  objected  that  the  fourth  article  of  the  libel — ^hich 
£  leads  '*  her  improper  and  indecorous  conduct  during  her  residence  "with 
er  mother-in-lawy  and  that  the  latter  recommended,  that  she  should  be 
E laced,  during  her  husband's  absence  in  the  country,  under  the  care  of 
er  own  mother/' — goes  too  much  into  detail ;  and  that  the  opinion,  or 
recommendation,  of  the  husband's  mother,  aflfords  no  Ijegal  evidence  as 
to  her  conduct :  but  I  think  it  desirable,  that  the  Court  should  be  in  pos- 
session of  the  facU  that,  during  the  necessary  absence  of  her  husband, 
and  -while  under  the  roof  of  her  mother-in-law.  Lady  Croft  so  comported 
herself  as  to  induce  that  lady  to  advise  her  removal  to  what  many  per- 
sons might  conceive  a  safer  and  more  efiectual  protection — viz«  the  pro- 
tection of  her  own  parent. 

The  5tb  article  pleads,  **  That  from  the  end  of  April,  1828,  until 
October  of  the  same  year.  Lady  Croft  frequently  expressed  the  strongest 
dislike  of  her  husband  and  his  family ;  and  conducted  herself  with  unbe-' 
cominff  levity  and  indecorum,  that  Sir  Thomas  Croft  expressed  a  wish 
that  she  should  remain  under  the  care  of  her  mother  until  she  manifested 
a  proper  siBnse  of,  and  contrition  for,  her  misconduct,  and  a  permanent 
inclination  to  return  to  her  dut^r  to  her  husband  and  child."  No  objec*- 
tion  has  been  raised  to  the  admission  of  the  first  part  of  this  article,  but 
the  remainder  of  it  is  objected  to ;  and  wh'ich  pleads,  **  That  in  the  be- 
ginning of  September,  1828,  Sir  Thomas  Croft,  who  had  then  somewhat 
recovered  from  his  illness,  had  a  meeting  with  R.  M.  [Lady  Croft's  step- 
father,! and  with  T.  H.,  a  friend  of  ms  wife's  family,  and  a  trustee 
under  ner  marriage  settlement,  relative  to  Sir  Thomas  Croft  taking  his 
wife  back  ag^in,  but  as  it  did  not  appear  that  her  conduct  and  behaviour 
had  undergone  any  material  alteration  he  declined  at  that  time  to  re- 
ceive her."  I  am  of  opinion  that  this  part  of  the  article  may  be  very 
easily  spared ;  I  do  not  think  it  essential  to  the  justification  of  SiV 
Thomas  Croft,  and  it  relates  to  transactions  which  took  place  entirely 
without  the  knowledge  of  the  other  part^« 

The  6th  article,  after  pleading,  ''  that  in  October,  1828,  R.  M.  his 
wife  and  family,  acx^cnnpanied  byXady  Croft,  took  up  their  residence  at 
Boulogne ;  that  in  June,  1829,  they  there  were  introduced  to  William 
Lyster,  who  passed  and  was  generally  known  by  the  appellation  of 
Colonel — an  unmarried  man  then  living  at  Boulogne,"  alleges  that, ''  On 
the  14th  day  of  July,  1829,  R.  M.,  his  wife,  and  Lady  C.  dined  at  Bou- 
logne with  Mr.  ana  Mrs.  B.,  and  that  Colonel  Lyster  also  dined  there. 
That  on  such  occasion  the  said  Lady  C.  and  Lester  paid  marked  atten- 
tion-to  each  other,  so  as  to  attract  the  notice  of  her  mother,  who,  on  the 
next  morning,  mentioned  what  she  bad  so  observed  to  L^dy  C.,  who 
denied  the  truth  thereof,  or  that  Lyster  had  said  any  thing  that  was  jto- 
proper  to  her."  Some  objection  was  raised  to  the  particularity  with 
which  the  commencement  of  this  acquaintance  is  pleaded ;  but  it  ap- 
pears to  me  that,  in  this  case,  it  should  be  set  forth  m  rather  more  par- 
ticular terms  than  might  be  requisite,  had  the  husband  and  wife  been 
living  together ;  and  the  Court  should  also  be  apprised  of  the  earliest 
period  at  which  the  conduct  of  Colonel  Lyster  excited  the  observation 
and  attentk)n  of  Lady  Croft's  own  mother,  under  whose  protection  she 
was  at  that  time  residing. 
Objections  have  also  been  taken  to  the  7th  article,  which,  in  substance 
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Eleadsy  *'  That  on  the  16th  of  July,  R.  M.  and  his  wife,  accompanied 
y  Lady  C.  went  to  a  public  concert  at  Boulogne:  that  at  the 
concert  L.  came  and  sat  oy  Lady  C. ;  that  after  the  concert  was 
over,  Lady  C.  retired  to  her  bed-room,  remained  there  about  an 
hour,  and  would  not  allow  her  servant  to  put  away  her  bonnet  and 
shawl ;  that  R.  M.  was  apprised  thereof,  and  suspecting  that  Lady  C. 
had  formed  some  plan,  watched  her."  The  objection  soes  principally 
as  to  the  langua^  in  which  the  article  pleacM  R.  Al/s  having  been 
apprised  of  certam  circumstances,  and  his  suspicions  as  to  what  was 
about  to  follow :  but  the  party  would  not  be  in  tne  least  benefitted,  if  a 
few  words  as  "  apprised  and  suspected"  were  struck  out,  for  the  evi- 
dence would  be  in  effect  the  same.  It  is  unnecessary,  therefore  that 
any  alteration  should  be  knade  in  that  respect.  The  latter  part  of  this 
article  is  also  objected  to :  it  pleads,  **  that  R.  M.,  from  a  room  above, 
observed  Lady  C.  had  opened  her  window,  and  kept  looking  up  and 
down  the  street  as  if  she  expected  to  see  some  person ;  that  Colonel  L. 
came  under  the  windows  ot  her  room,  and  entered  into  a  conversation 
with  her  \  that  R.  M.  thereupon  went  into  her  room,  and  having  sent 
her  to  her  mother,  directed  the  maid-servant  to  look  out  of  the  window, 
when  Cobnel  L«  in  a  low  tone  of  voice,  said  to  her,  If  the  street-door 
makes  a  noise  when  opened,  open  one  of  the  lower  windows  and  shut- 
ters ;  or  to  that  etEdci :  that  R.  M.  thereupon  directed  the  maid-servant 
to  tell  Colonel  L.  that  he  knew  of  his  being  there,  and  to  go  away, 
which,  after  ^me  hesitation,  he  did."  Now  it  is  said  that  this  took 
place  in  the  absence  of  Lady  C*,  and  cannot  be  admitted  as  an  instance 
of  her  guilt,  nor  as  auxiliary  proof.  It  is  certain,  however,  that  a  con- 
versation ensued  under  the  window,  between  the  maid-servant  and 
Colonel  L.  after  the  previous  facts  had  occurred ;  and  this,  I  think, 
ought  to  be  received,  because  it  is  a  continuation  of  timt  which  must 
be  admitted  to  have  been  an  impropriety  on  her  part :  and  the  transac- 
tion would  be  incomplete,  unless  the  whole  of  it  were  set  forth*  and 
allowed  to  go  to  proof. 

The  8th  article  is  objected  to,  on  the  ground  that  it  states  with  too 
much  particularity  the  cautions  adopted  by  R.  M.,  in  order  to  prevent 
any  intercourse  between  Lady  C.  ana  Colonel  L. ;  and  I  think  these  are 
pleaded  at  unnecessary  length ;  and  that  it  would  be  quite  sufficient  to 
plead,  generally,  the  measures  of  security  and  precaution  to  which  R. 
M.  resorted :  this  will  show  that  he  adopted  all  those  measures  which  he 
deemed  requisite.  With  respect  to  the  communication  to  Sir  Thomas 
Croft  of  his  wife's  conduct, — that  appears  to  me  to  be  properly  stated ; 
for  I  think  it  is  desirable  that  the  Court  should  be  put  in  possession  of 
Sir  T.  Croft's  behaviour  upon  the  receipt  of  that  communication. 

The  9th  article  contains  and  sets  forth  a  letter  of  Sir  T.  Croft,  and 
also  Lady  Croft's  answer.  This  latter  letter  is  annexed  to  the  libel ; 
but,  of  Sir  Thomas  Croft's  letter,  the  original  is  not  produced,  nor  is 
there  any  draft  or  copy ;  and  it  is  said  therefore  that  tne  contents  can- 
not be  properly  pleaded  verbatim  et  litteratim ;  for  that  it  will  be  im- 
practicable to  prove  them.  Taa  certain  extent  it  may  be  true,  that  it 
may  be  impracticable  to  prove  that  a  letter,  precisely  of  the  same  con- 
tents, was  written  by  Sir  T.  Croft,  and  delivered  to  Lady  Croft ;  but 
supposing,  that  there  should  be  this  failure  of  evidence,  no  use  can  then 
be  made  of  the  letter ;  and  Lady  Croft  will  not  suffer  the  least  injury 
from  its  admissbn  in  plea.    The  original  letter  is  alleged  to  be  in  her 
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possession ;  it  is  not  possible,  then,  that  Sir  T.  Croft  can  now  obtain 
possession  of  that  letter,  unless  Lady  Croft  will  produce  it.  If  it  were, 
in  the  hands  of  a  third  party,  the  possession  of  it  might  possibly  be 
obtained :  but  I  am  of  opinion  that,  being  in  the  wife's  possession,  the 
husband  may  plead  either  passages  from,  or  the  contents  of,  the  letter, 
and  may  substantiate  them  as  best  he  can,  leaving  it  to  the  other  party 
to  produce  the  letter,  or  not,  as  she  may  deem  advisable.  The  answer 
is  -strictly  admissible  as  evidence  against  her. 

The  11th  article — after  pleading  ''That  after  Col.  Lyster  had  been 
detected  in  carrying  on  the  clandestine  communication  with  Lady  C 
as  pleaded  in  the  7th  article,  he  made  complaints  to  various  persons,  that 
she  was  improperly  confined  by  the  said  K.  M.,  and  threatened  to  apply 
to  the  British  Consul  and  French  Authorities  to  interfere  and  protect 
her" — ffoes  into  a  considerable  detail  which  has  been  objected  to;  and 
which  m  the  judgment  of  the  Court,  it  is  unnecessary  to  plead.  It  will 
be  quite  sufficient  to  state,  that,  under  the  circumstances,  U.  M.  thouffht 
it  right  to  remove  Lady  Croft  fnim  Boulogne,  and  to  place  her  under 
the  protection  of  her  mother.  The  remainder  of  the  article  pleading 
his  embarkation  with  Lady  C,  and  that  notwithstanding  his  precau- 
tions. Col.  L.  was  a  passenger  on  board  the  same  vessel,  may  go  to 
proof. 

The  objections  to  the  12th  article,  have  been  argued  at  great  length. 
It  pleads:— '^  That,  whilst  on  board,  Col.  L.  several  times  addressed 

S declared  to  R.  M.]  /?•  At  on  the  subject  of  the  intercourse  xchich  he  stated 
}ad  been  carried  an  beUreen  him  and  [in  the  presence  of  Lady  C]  Lady 
C  and  in  her  presence  he  declared  {a),  and  sne  admitted  the  same  to  be 
true,  that  he  and  Lady  C.  had  had  sexual  intercourse  at  Boulogne  on 
four  different  occasions  previous  to  his  being  discovered  talking  to  Lady 
C  as  pleaded  in  the  7th  article :  That,  on  their  arrival  in  London,  M. 
proposed  to  Lady  C.  to  go  to  the  Bridge  Street  Hotel,  until  he  could 
consult  T.  H.,  her  trustee:  that  L.  objected,  and  said, '  he  and  Lady 
C.  intended  to  go  to  another  hotel,  but  would  meet  M.  at  H.'s  office  the 
next  morning ;'  that  M.  refused  to  leave  Lady  C.  till  he  had  first  seen 
H. ;  and  Lady  C.  declared  she  would  not  see  him  unless  L.  gave  his 
«anction.'  It  then  pleaded  that  the  three  went  to  H.'s,  that  he  was  from 
home,  that  Lady  C.  again  refused  to  so  to  the  Bridge  Street  Hotel,  but 
•went  to  the  Percy  Hotel ;  and  that  M.  remained  there  with  her  and  L. 
till  late  in  the  evening,  when  H.  came,  and  he  and  M.  retired  to  confer : 
on  returning  to  the  room  where  he  left  Lady  C.  and  L.,  that  neither  of 
them  were  therein,  and  he  was  then  informed  '  they  were  together  in  a  bed 
room  in  the  said  house  f  upon  which  he  instantly  quitted  the  house,  and, 
having  been  informed  by  H.  that  the  husband  had  left  England,  he 
directed  H.  to  apprise  the  husband's  family  of  the  improper  intercourse 
between  Lady  C.  and  Coi.  L.*' 

It  is  said,  that  admitting  such  a  stat^nent  was  made,  it  is  not  neces- 
sary for  the  purposes  of  justice ;  and  that  it  reflects  very  seriously  on 
the  character  or  the  paramour  who  is  not  a  party  to  this  suit.  A^in, 
that  no  adultery  is  pleaded  to  have  taken  place  at  any  anterior  period ; 
and  therefore,  that  the  Court  could  not  take  this  conversation  as  evi- 
dence of  the  actual  commission  of  any  guilt  at  Boulogne  with  which 
\q  ^   the  wife  was  not  then,  nor  is  now,  charged.    It  is  further  objected,  that 

(a)  The  parts  i«  ttalici  wcne  stnick  out,  and  the  wardi  in  Imcketssuhttitntad. 
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part  of  this  conversation  is  not  pleaded  to  have  taken  place  in  the  pre- 
sence of  Ladv  Croft.  Now  the  Court  is  of  opinion  that  it  would  have 
been  admissible  if,  at  the  commencement  of  this  article,  it  had  been 
pleaded  more  specifically  that  the  conversations  which  did  pass  between 
Colonel  Lyster,  and  R.  M.,  had  taken  place  in  the  presence  of  Lady 
Croft :  but,  if  they  did  not  take  place  in  her  presence,  then  I  am  of 
opinion  that  the  objections  are  thus  far  well  founded,  and  that  it  is  the 
duty  of  the  Court  to  reject  any  conversations  which  passed  in  the 
absence  of  Lady  Croft :  but  as  the  objection  to  the'  other  part,  that> 
which  alleges  the  declarations  of  Colonel  Lvster,  in  Lady  Croft's  pre- 
sence, that  sexual  intercourse  had  taken  place  between  himself,  and 
Lady  Croft,  and  that  she  admitted  that  such  was  the  fact,  I  am  at  a  loss 
to  conceive  on  what  principle  the  Court  would  be  justified  in  rejecting  it. 
With  respect  to  the  consequences  that  may  result  to  third  parties,  how- 
ever much  the  Court  may  regret  if  any  injustice  or  misfortune  should 
accrue  to  them,  yet  justice  must  be  done  to  suitors ;  so  that,  it  is  impos- 
sible to  exclude  matter  which  ought  to  be  admitted  in  evidence,  because, 
incidentally,  it  may  affect  the  character  and  involve  the  conduct  of  those 
who  are  not  parties  to  the  suit.  The  rejection  of  matter,  on  any  con- 
sideration of  this  kind,  would  lead  to  great  inconvenience  and  injustice. 

But  another  ground  of  objection  is,  that  the  declarations  will  be  no 
evidence  of  the  previous  commission  of  adultery,  and  that  deserves  a 
little  more  consideration.  Now  suppose  that  the  declarations  were 
false ;  (and  it  is  not  at  all  impossible  from  the  res  gestss,  and  from  the 
manner  in  which  the  conversation  is  set  forth  in  this  libel,  that  actual 
connexion  had  not  taken  place  between  these  parties  until  after  their 
arrival  in  London,  but,  that  Colonel  Lyster,  if  he  did  so  declare,  did  it 
for  the  purpose  of  obtaining  more  free  and  unrestrained  access  to  Lady 
Croft),  yet  still  the  conversation  would' be  the  strongest  proof  of  what 
the  ultimate  intentions  of  Lady  Croft  were ;  and  if  it  should  turn  out  to 
be  a  case  in  which  any  doubt  at  all  should  arise  as  to  the  actual  com- 
mission of  adultery,  it  would  be  very  auxiliary  testimony  as  proving 
the  animus  and  object  with  which  she  allowed  any  communication  what- 
ever between  herself  and  Colonel  Lyster.  It  is  therefore  my  duty  to 
admit,  substantially,  this  article. 

The  Court  is  entitled  to  exercise  a  discretion  as  to  what  parts  of  a 
libel  may,  or  may  not,  be  unnecessary,  yet  it  is  a  discretion  very  consi- 
derably restricted.  It  cannot  exclude  substantive  facts.  If  twenty 
facts  of  adultery  were  pleaded,  though  one  misht  be  sufficient  to  enti- 
tle the  husband  to  his  remedy,  the  Court  would  hesitate  before  it  struck 
out  one  of  them.  It  cannot  foresee  to  what  extent  the  husband  is  in 
possession  of  evidence,  nor  in  what  particular  instances  the  averments 
of  the  libel  may  be  proved ;  and  it  would  be  extremely  dangerous,  and 
I  apprehend,  going  beyond  all  precedent,  if  it  were  to  strike  out  that 
whicn  must  be  admitted  to  be  a  very  material  point  towards  enabling  , 
the  Court  to  arrive  at  a  satisfactory  conclusion  on  the  case.  The  few  /^  -y* 
words,  towards  the  close  of  the  article,  which  plead  the  information  as 
to  Colonel  Lyster  and  Lady  Croft  being  in  a  oed-room  together  have 
been  properly  objected  to  as  hearsay,  and  must  be  expunged. 

The  other  objections  are  not  very  material :  one,  however,  it  may  be 
proper  to  notice;  it  arises  on  the  13th  article,  which  commences  by 
pleading — "  That  on  the  evening  of  the  said  7th  of  Auj^ust,  Lady  Croft 
wrote  and  sent  in  the  name  of  R.  M.,  but  without  his  privity  or  con- 
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currence,  to  her  maid  servanti  directing  her  to  come  to  her  at  the  hotel.'' 
In  respect  to  this,  according  to  the  strict  principles  of  evidence  the  con- 
tents of  a  note  cannot  be  pleaded,  without  annexing  the  note.  As  this 
is  an  important  rule  of  evidence,  though  it  may  be  of  no  very  great 
consequence  on  the  present  occasion,  that  article  must  be  reformed.  It 
is  extremely  desirable  that  rules  of  evidence,  which  are  acted  upon  by 
courts  of  a  superior  jurisdiction,  should  be  here  observed.  When  these 
alterations  have  been  made,  the  libel  may  go  to  proof. 

Allegation  to  be  reformed. 

JSTote. — The  case  upon  the  evidence  was  fully  proved ;  and  there  being 
nothing,  in  the  slightest  degree,  to  bar  the  husband  of  the  remedy  be 
prayed,  the  Court  signed  the  sentence  of  separation. 


DE  BLAQUIERE  v.  DE  BLAQUIERE.— p.  322. 

Where  both  portiea  have  long  abstained  from  applying  to  the  Gmri-~the  one  for  a  reduction  of 
alimony,  the  other  to  enforce  the  regular  payment,^  It  will  not  enforce  arrears,  nor  inquire 
as  to  the  sums  paid  by  the  husband  for  his  wife's  debts  incurred  by  reason  of  non-payment 
of  that  alimony ;  nor  will  it  reduce  alimony  on  account  of  an  express  waiver  of  a  part  there- 
of  by  the  wife,— >the  additional  expenses  of  the  husband  occasioned  by  the  mature  age  of 
children — the  &ilure,  from  the  mismanagement  of  her  trustees,  of  a  portion  of  the  funds  set 
apart  for  the  wile*s  alimony,— -or  slight  additions,  aliunde,  to  her  means. 

Alimony  is  allotted  for  the  maintenance  of- the  wifo  from  year  to  year:  the  Court,  therefore, 
will  not,  without  sufficient  cause  shown  for  the  delay,  oiroroe  payment  of  arrears  beyond  one 
year  prior  to  the  monition. 

In  May,  1820,  a  sentence  of  separation,  by  reason  of  the  adultery  of 

I  «^.  the  husband,  having  been  signed,  (3  Phill.  256,)  the  Court  decreed  that 

j   Lady  Harriet  de  Biaquiere  should  receive  for  her  separate  maintenance, 

*"    •  in  addition  to  the  interest  of  6000/. — her  own  fortune — then  producing 

300/.  per  annum,  a  further  sum  of  80/.  per  annum  being  a  moiety  of  the 

annual  estimated  value  of  Hill  House  farm,  near  Cuckfield,  the  residence 

of  General  de  Biaquiere.  (a) 

The  present  question  originated  in  an  application,  on  his  behalf,  for  a 
reduction  of  this  allotment ;  and  in  support  of  it,  a  joint  affidavit  was 
made  by  himself  and  his  housekeeper — who  kept  the  accounts  of,  and 
whose  husband  managed,  the  Hill  House  farm,  in  which  both  stated, 
**  that  it  never  produced  any  profit."  The  affidavit  also  embodied  a 
letter  from  Lady  Harriet  to  the  General's  solicitor  in  terms  following: — 
«  Sir,  June  29,  1822. 

*'  As  I  find  there  is  not  a  clear  understanding  with  regard  to  the  addi- 
tional 80/.,  and  that  my  intention  of  leaving  the  paj^ment  of  it  to  General 
de  Blaquiere's  equity  subjects  me  to  continual  family  discussions,  termi- 
nating  in  unpleasant  differences,  I  consider  it  best  to  dispose  of  the  con* 
tention  altogether,  and  I  beg  you  will  from  this  moment  understand  that 
I  entirely  relinquish  that  specific  sum  of  80/.  per  annum,  reserving  the 
remaining  annual  amount  of  300/.  for  life." 

The  affidavit  then  stated,  ''  that,  till  November,  1823,  Lady  Harriet 
received  300/.  per  annum,  when  a  mortgage  of  4000/. — part  of  her  set- 
tlement money — was  paid  off,  and  invested  in  Exchequer  bills  at  a 

(a)  General  de  Biaquiere  was  entitled  for  lifo,  to  the  interest  of  Lad^  Harriet's  fortune  ;  but, 
upon  a  private  separation  in  1814,  he  agreed  that  she  should  receive  it  for  her  support  Ybe 
permanent  alimony  was  allotted  upon  a  joint  income  amounting  to  1490(.  per  annum ;  and 
'*  ere  were  two  sons  of  the  respective  ages  of  eight  and  six. 
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diminution  of  interest  of  587.  ISs.  That  in  July^  1824,  her  solicitor, 
together  with  her  trustees,  (to  whose  management  the  settlement  money 
was  intrusted)  lent  this  4000/.  in  equal  moieties  upon  mortgage,  and  that 
he  (De  B.)  had  conceived  Lady  Harriet  was  in  the  receipt  of  300/.  per 
annum,  but  that  lately  he  had  been  informed  and  believed,  that  for  the 
moiety  l^nt  to  Mr.  White,  no  interest  for  two  years  and  a  half  had  been, 
and  that  none  was  likely  soon  to  be,  paid :  that  he  had  incurred  great 
expense  in  the  repairs  of  his  farm,  that  his  sons  were  wholly  maintained 
and  educated  by  him,  and  were  now  of  an  age  to  be  advanced  in  a  pro- 
fession, and  that  his  whole  income,  including  the  interest  of  Lady  Har- 
riet's money,  was  958/.  7s.  2d>  That  in  1826  Lady  Harriet  received — 
as  derived  under  her  mother's  will — two  separate  sums  of  666//' 

Lady  Harriet's  affidavit  set  forth  a  letter  from  her,  dated  July  Id, 
1820,  to  the  General,  in  which  she  proposed,  **  that  if  he  would  allow 
one  son  to  be  with  her  altogether,  sne  would  release  him  from  the  pay- 
ment of  80/.  of  her  alimony  to  enable  him  to  bestow  a  better  education 
upon  the  other."  This  proposal  was  not  acceded  to,  and  the  (general 
declined  allowing  Lady  Harriet  to  have  any  intercourse  with  her  chil- 
dren. That  in  answer  to  several  applications  for  the  payment  of  the  80/. 
as  it  became  due,  the  General,  in  March  1821,  wrote  **  that  he  would, 
as  soon  as  his  estate  was  sold,  pay  the  arrears  and  provide  for  the  regular 
payment  of  it  in  future."  **  That  Lady  Harriet  agreed  to  wait  his  own 
time,  but  expressly  refused  to  relinquish  it ;  and  that  her  letter  of  29th 
of  June,  1822,  was  written  when  her  mind  was  greatly  excited  by  dis- 
cussions with  her  own  family,  in  consequence  of  her  having  so  far  ac- 
ceded to  General  de  B.'s  wishes  as  to  defer  receiving  payment  of  such 
additional  alimony ;  but  that  she  was  more  especially  induced  to  write 
it,  in  the  hope  that  he  would  comply  with  her  most  anxious  wish  to  see 
her  children,  and  to  have  them  occasionally  with  her,  and  in  the  full 
impression  and  belief,  that  if  he  should  persist  in  a  refusal,  her  declara- 
tion would  not  be  binding.  That  the  balance  of  alimony,  up  to  16tk 
May,  1829,  was  1,265/.  4s,  Sd.  That  on  the  payment  of  the  mortgage 
of  4000/.  the  Exchequer  bills  were  deposited  in  the  joint  names  of  her 
solicitor  and  the  solicitor  of  General  de  B. ;  with  whose  full  concur- 
rence (a)  and  that  of  the  trustee  on  the  part  of  General  de  B.  (b)  the 
money  was  again  lent  out  on  mortgage;  tnat  she  received  in  July,  182G, 
a  legacy  of  666/.  l^s.4d.,  but  neitner  then,  nor  at  any  other  time,  the 
whole,  or  any  part,  of  a  second  sum  of  the  like  amount." 

In  reply  to  tnis  affidavit,  Creneral  de  Blaquiere  made  a  further  affidavit, 
stating  that,  since  14th  February,  1829 — ^^ihe  date  of  his  former  affidavit 
— he  had  paid  upon  actions  by  tradesmen  on  account  of  bills  incurred  by 
Lady  Harriet  for  furnishing  her  house  at  Brighton,  taken  in  1824,  and 
for  other  bills,  1,288/.  155.  5t/.,  and  that  he  was  threatened  with  further 
aetions  for  other  debts  to  the  amount  of  140/. ;  that  she  has,  for  life, 
apartments  in  Hampton  Court  Palace,  and  lets  her  house  at  Brighton 
for  four  guineas  per  week;  amounting  to  218/.  8^  per  annum:  that  from 
June,  1822,  to  March  1828,  no  intimation  was  ever  made  by  Lady  H., 

(a)  This  ffentlenaB  wm  dead ;  Imtin  Lady  Harriet'a  aalioilor*a  affidavit  it  was  BWiMrn,  that 
General  de  Blaqaiere*8  solicitor  had  approved  of  the  security,  and  that  the  mortgafe  deed  wafl 
prepared  by  an  eminent  conveyancer. 

(6)  This  was  denied  in  the  affidavit  of  the  trustee — ^who  said,  **  that  tiie  snm  of  6000/.  and  the 
neeipt  of  the  interest  thereon  lor  her  nse,  was  entirely  under  the  control  and  management  of 
I#ady  Harriets  own  soHcitor ;  and  that  till  December,  1828,  he,  deponent,  was  wholly  ignorant^ 
as  Ob  believes  were  also  both  his  brother  and  his  then  soligior  (now  deceased)  that  any  part  of 
the  sum  of  6000Z.  bad  been  lent  upon  a  security— doubtful  or  unproductive." 
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either  to  him,  or,  as  he  believes,  to  bis  solicitor,  that  she  did  not  consider 
her  letter  of  29th  June,  1822,  binding  upon  her:  that  there  now  remains 
justly  due  to  him,  for  sums  paid  to  her  or  for  her  use,  1,286/.  15^.  be- 
yond what  she  was  entitled  to  as  alimony  :  that  he  therefore  trusts  that 
her  Ladyship's  income  may  be  reduced  suitably  to  the  diminished  income 
of  the  deponent,  and  the  increased  heavy  claims  which  fall  upon  it.'* 

Phillimore  and  Addams  for  General  de  Blaquiere. 

The  King's  Advocate  and  DodsoUy  contra. 

JuDOMEBiT. 

Dr.  Lushington. 

In  1820,  Lady  Harriet  De  Blaquiere  obtained  a  sentence  of  separation 
by  reason  of  General  De  Blaquiere's  adultery ;  and,  on  a  consideration  of 
all  the  circumstances,  there  was  an  allotment  of  alimony  of  80/.  per  an* 
num,  in  addition  to  the  interest  of  6000/. — her  own  fortune,  which,  at 
that  time,  amounted  to  300/.  ()er  annum.  Until  last  year  there  had  been 
no  application  to  the  Court  by  either  party, — on  the  one  hand  to  reduce 
the  allotment,  or,  on  the  other,  to  enforce  the  payment  of  arrears :  either 
party  might  have  proceeded  to  take  the  remedjr  afibrded  by  the  law.  An 
application  is  now  made  by  General  De  Blaquiere  for  a  reduction  of  ali- 
mony ;  this  is  met  by  an  affidavit  of  Lady  Harriet's,  stating  a  diminution 
of  the  funds  which  had  supplied  her  separate  maintenance ;  and  making 
a  counterdemand  for  certain  arrears :  in  reply  it  is  said,  that  General 
De  Blaquiere  has  incurred  great  expenses  on  account  of  debts  contract- 
ed by  Lady  Harriet ; — that  she  has  received  an  increase  of  income  from 
other  sources ;  and  that  the  defalcation  in  her  means,  if  any,  has  proceed- 
ed from  the  mismanagement  of  her  own  trustees. 

It  is  true,  that,  should  I  decree  the  payment  of  arrears.  General  De 
Blaquiere  would  be  entitled  to  a  deduction  for  all  sums  paid  on  account 
of  Lady  Harriet's  debts ;  and  I  should  then  be  obliged  to  take  into  my 
consideration  the  questions  that  have  been  raised  respecting  the  80/1  per 
annum,  which  was  allotted  in  addition  to  the  interest  of  her  own  fortune. 
I  am  of  opinion  that  she  did,  in  fact,  abandon  that  subsidiary  allotment ; 
but  I  doubt  whether,  in  law,  it  was  competent  for  her,  in  that  form,  to 
relinquish  the  benefit  of  the  decree  of  the  Court.  This  is  a  contract  be- 
tween husband  and  wife ;  and  though  the  principles  applicable  to  such 
contracts  are  not  strictly  the  same,  after  a  legal  separation,  as  they  may 
be  regarded  while  the  parties  are  living  togetner,  yet  they  are  not  wide- 
ly different.  In  the  one  case,  here  is  the  influence  arising  from  afiec- 
tion;  afterwards  an  influence  of  a  different  sort,  arising  from  an  anxiety 
to  communicate  with  her  children.  If  it  were  necessary  to  settle  this 
point,  I  should  be  of  opinion  that  the  whole  alimoiiy,  decreed  to  her  in 
1820,  must  be  placed  at  her  disposal,  and  then  she  will  be  at  liberty  to 
appropriate  it  as  she  pleases. 

In  respect  to  the  mortgage  for  2000/.,  upon  which  but  little  interest 
has  been  paid,  I  cannot  exactly  agree  that  it  was  in  the  power  of  the 
husband  to  relinquish  all  care  and  superintendence  of  that  sum ;  it  was 
his  duty  to  see  that  the  money  was  advanced  upon  proper  security ; 
but,  upon  the  defalcation  occurring,  no  application  was  made  to  this 
Court  by  Lady  H.  De  Blaquiere :  she  abdicated  her  claim  to  that  protec- 
tion to  which  she  might  have  resorted ;  and,  in  like  manner.  General  De 
Blaquiere,  by  leaving  the  alimony  unpaid  instead  of  seeking  his  remedy 
here  in  an  application  for  a  reduction  of  it,  has  made  himself  subject  to 
her  debts.    On  the  other  hand,  there  was  a  species  of  acquiescence,  in 
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this  diminution  of  alimony,  on  the  part  of  Lady  H.  De  Blaquiere,  evi* 
denced  by  her  forbearing  to  resort  to  this  Court,  and  by  her  allo\ving 
her  husband  to  be  sued  for  her  debts.  I  am  not,  therefore,  inclined  to 
meddle  with  the  arrears ;  for  though  General  De  Blaquiere  was  abroad 
from  1821  to  1827,  and  consequently  the  process  of  this  Court  could  not 
be  enforced  against  him,  yet  upon  his  return,  no  step  was  taken  by  Lady 
Harriet  De  Blaquiere  to  obtain  payment  of  the  arrears  by  the  authority 
of  this  Court.  It  is  clear,  therefore,  that  Lady  Harriet  did  not  intend 
to  call  for  the  arrears;  and  if  I  were  now  to  travel  into  that  question,  I 
should  involve  both  parties  in  much  intricacy  of  account.  I  shall  not, 
therefore,  decree  for  the  arrears;  and  I  come  to  this  decision,  principally 
upon  the  ground  that  no  application  was  made  to  this  Court  either  to  en- 
force payment,  or  to  obtain  a  reduction  of  alimony. 

Where  there  is  a  material  alteration  of  circumstances,  a  change  in  the 
rate  of  alimony  may  be  made.  If  the  faculties  are  improved,  the  wife's 
allowance  ought  to  be  increased ;  and  if  the  husband  is  lapsu^i  facultati- 
bus ;  the  wife's  allowance  ought  to  be  reduced.  Applications  of  this  sort 
are  of  rare  occurrence;  I  only  remember  two  instances  where  applica- 
tions of  either  kind  have  been  successful, — the  case  of  Foulkes  and  FoulkeSf 
for  an  increase,  (Consistory,  1814.  Hil.  Term,) ;  and  of  Cox  and  Cox,  3 
Add.  276,  for  a  reduction;  (a)  and  I  think  that,  under  the  present  cir- 
cumstances. Lord  Stowell,  if  he  had  continued  to  occupy  this  chair, 
would  not  have  made  a  different  allotment  from  what  he  did  when  he 
originally  fixed  the  rate  of  this  alimony. 

The  principal  point  is,  what  is  to  be  done  in  respect  to  Hill  House 
Farm.  There  is  an  extraordinary  affidavit  from  General  De  Blaquiere's 
housekeeper — whose  husband  manages  the  farm  while  she  keeps  the  ac- 
counts, '*  that  during  the  last  fifteen  years  no  profit  has  been  derived  from 
it ;"  but  the  point  to  be  considered  is,  what  the  farm  would  let  for.  In 
1820  it  was  estimated  at  7000/.,  Lord  Stowell  put  the  produce  of  it  at  a 
low  rate,  and  I  see  no  reason  to  depart  from  the  view  nethen  took  of  it. 
On  the  ground  of  the  alteration  in  General  De  Blaouiere's  income,  I  am 
not  inclined  to  alter  the  allotment  of  alimony.  Then^  as  to  the  mature 
a^  of  the  children :  their  growing  years  must  have  been  taken  into  con- 
sideration at  the  time  the  alimony  was  originally  fixed ;  and  I  see  no 
ground  on  that  account  to  alter  the  allotment,  and  diminish  the  comforts 
of  the  wife.  There  may,  indeed,  be  cases  where  the  Court  would  relieve 
the  husband  owing  to  heavy  expenses  arising  from  children ;  but  I  do 
not  think  this  a  case  of  that  sort. 

Again,  has  the  income  of  the  wife  so  improved  as  to  call  for  a  change  ? 
There  are  three  items:  First,  the  house  at  Brighton;  but  there  is  no 
proof  by  what  tenure  she  holds  it.    It  b  true  it  was  furnished  at  the  ex- 

(a)  In  WiUon  v,  WtUon^  upon  an  application  bj  the  wife  to  enforce  a  monition  for  the  pay- 
ment of  alimony,  liz  years  in  arrear,  the  Court  said : — ^Unless  the  husband  is  absent  from  the 
coantry,  or  some  particular  reasons  are  set  forth,  it  would  be  productive  of  grctX  inconvenience 
and  injustice,  if,  after  a  lapse  of  so  many  years,  the  Court  should  enforce  such  a  monition.  If 
the  wife  is  aggrieved,  sbe  should  make  her  application  within  a  reasonable  time,  otherwise  the 
Court  will  infer  she  has  made  some  more  beneficial  arrangement  As  a  general  rule,  therefore, 
the  Court  is  not  inclined  to  enforce  arrears  of  many  years  standing.  Alimony  is  allotted  for  the 
maintenance  of  a  wife  fit>m  year  to  year.  However,  as  there  has,  in  this  case,  been  no  applica- 
tion to  reduce  the  alimonv,  but  the  parties  have  gone  on  satisfied  with  some  private  arrangement 
of  their  own,  I  think  I  shall  best  consult  the  interests  of  both  by  decreeing  alimony  from  one 
year  prior  to  the  monition, — ^the  husband  being  allowed  all  payments  on  account  of  the  wife  dor. 
mg  that  year  ^-and,  firom  the  date  of  the  present  monition,  I  shall  continue  the  alimony  accord, 
ingto  thd  original  decree.** 
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pense  of  the  husband ;  for  the  tradesmen  recovered  from  him  the  amount 
of  their  bills :  but  these  sums  have  in  fact  been  taken  as  part  of  her  income, 
since  the  arrears  are  not  enforced :  the  one  must  be  set  off  against  the 
other. 

The  second  item — the  sum  of  140/.  still  due,  is  too  trifling  to  cause  any 
variation.  The  third  item  is,  the  apartments  at  Hampton  Court,  iwhich 
are  estimated  at  100/.  per  annum,  and  it  is  sworn  that  Lady  Harriet  has 
them  for  her  life :  I  doubt  ivhether  that  can  be  accurate.  I  should 
think  they  were  held  at  the  will  of  the  King :  but  even  if  otherwise,  I 
should  feel  a  great  difliculty  in  stepping  in  to  control,  and  interfere  with, 
the  munificence  of  the  Sovereign.  I  will  then,  if  called  upon,  enforce 
payment  of  alimony,  at  the  rate  settled  by  Lord  Stoweil,  from  the  quar- 
ter day  immediately  preceding  the  commencement  of  these  proceedings ; 
but  I  shall  make  no  order,  on  one  side  or  the  other,  as  to  any  of  the  pre- 
vious matters.  The  husband,  will,  of  course,  pay  the  costs  of  this  appli- 
cation :  for  I  cannot  call  that  which  is  paid  as  alimony  under  a  decree  of 
the  Court  separate  income  of  the  wife. 

On  the  3d  session  of  Easter  term,  upon  an  application,  on  the  part  of 
Lady  Harriet  De  Blaquiere,  to  the  Court  for  further  directions  as  to  the 
precise  time  from  which  the  payment  of  alimony  should  commence, — the 
Court,  referring  to  the  date  of  General  De  Blaquiere's  first  aflidavit,  and 
the  communication  of  it  to  Lady  Harriet's  proctor,  directed  that  it  should 
commence  "  from  the  quarter  day  next  preceding  the  I6th  of  February, 
1829.*' 


WILTSHIRE  V.  PRINCE,  otherwise  WILTSHIRE.— p.  332. 

A  marriage  by  banns — ^where,  by  the  consent  of  both  parties,  one  of  the  Christian  names  of  the 
man  (a  minor)  was  omitted  for  the  purpose  of  concealment, — is  null  and  void  under  st.  4  Gea 
4.  c  76.  Bs.  7  and  22.    Quttref  if  only  one  of  the  parties  knew  of  the  Mae  publication. 


SHARPE  and  SANGSTER  v.  HANSARD.— p.  335. 

Where  no  substantial  inconvenience  was  shown  by  one  individual,  who  opposed  the  faculty, 
and  when  the  plan  had  been  adopted  at  a  vestry  on  the  unanimous  report  of  a  committee,  the 
Court  will  grant  a  faculty  to  level  a  churchjrard  and  lay  flat  upright  head  and  foot  stones, 
with  a  clause  that  no  expense  shall  fall  on  individuals. 


TURTON  V.  TURTON.— p.  338. 

In  a  suit  for  separation  for  the  husband's  adultery  with  his  wiie*s  sister,  proof  that  the  wife, 
after  knowledge  of  previous  adultery,  allowed  under  peculiar  circumstances,  this  sister  to 
accompany  them  to  India  and  to  live  in  the  same  house  with  them,  will  not  bar  the  wife  on 
the  ground  of  connivance  :  her  conduct,  though  imprudent,  not  being  traced  to  a  disregard  of 
her  own  honour,  nor  to  any  motive  necessarily  criminal. 

After  publication,  in  a  suit  for  separation  for  the  husband's  adultery,  the  Court  will  not,  in  the 
first  instance,  delay  the  hearing  in  order  that  the  wife  may  counterplead  her  letters  annexed 
to  the  husband's  interrogatories,  from  which  connivance,  or  a  par  delictum  (neither  pleaded), 
is  to  be  inferred ;  but  semble,  that  it  will  not  ultimately  allow  her  to  be  barred  by  reason  of 
such  letters  without  affording  her  an  opportunity  of  explaining  them. 
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In  a  sait  finr  separation  for  the  hnaband'a  adultery,  the  Court  will  not  direct  the  husband  to  give 
security  for  costs,  on  a  suggestion,  nnsuppcMled  by  affidavit,  that  be  was  going  abroad. 

The  Court  will  not,  before  the  hearing,  rescind  the  conclusion  in  order  to  admit  an  allegation 
counter-pleading  letters  anezed  to  interrogatories,  nor  will  it  direct  such  letters  to  be  disan- 
nezed ;  but  semble,  that,  if  at  the  hearing,  the  letters  appear  important,  it  will  then  allow  tlie 
admissibility  of  the  allegation  to  be  debated. 

Where  a  criminal  connexion  is  once  showui  its  continuance  is  presumed  where  the  parties  live 
under  the  same  roof.        ^ 

Condonation  and  Connivance  are  essentially  different  in  their  nature,  though  they  may  have 
the  same  legal  ooneequence. 

Condonation  may  be  meritorious :  Connivance  necessarily  involves  criminality ;  and  therefore 
the  evidence  to  establish  it  should  be  the  more  grave  and  conclusive. 

To  found  legal  condonation  as  a  bar  to  adultery,  there  must  be  a  complete  knowledge  of  all  the 
adulterous  oonneuon,  and  a  condonation  subsequent  to  such  knowledge. 

The  Coyrt,  or  the  husband^s  Counsel,  may  take  the  objection  of  the  wile*s  connivance  when  it 
clearly  appears  on  the  evidence  adduced  by  her :  but  qusere,  whether  such  a  defence  can  be 
setup  on  interrogatories  akme;  at  all  events,  to  support  such  a  defence  so  set  up,  the  conduct 
and  evidence  to  prove  it  must  be  most  unequivocal  and  incapable  of  explanation. 

This  suit  was  promoted  by  the  wife  against  her  husband,  on  the 
around  of  adultery  with  her  sister.  The  marriage  took  place  in  Novem- 
ber, 1812:  and  the  cohabitation  ceased  in  February,  1824.  The  libel 
was  admitted  without  opposition :  it  consisted  of  twelve  articles. 

Five  witnesses  were  examined.  A  sister  of  the  wife  deposed,  upon 
the  4th  article, — "  that  late  in  October,  1821,  she  had  reason  to  believe 
an  improper,  but  not  a  criminal,  attachment  existed  between  her  sister 
A.,  and  Mr.  Turton ;  that,  as  the  elder  sister,  she  interfered,  and  it  was 
arranged  that  A.  should  not  go  into  his  house  unaccompanied  by  some 
oneofher  family.  Out  of  re^ar^  to  the  feelings  of  the  family  deponent 
kept  it  a  secret.  Early  in  January,  1822,  while  the  wife  and  depo- 
nent were  on  a  visit  in  the  country,  the  wife  opened  a  letter  from  A. 
to  Turton ;  they  both  read  it,  and  "instantly  ordered  horses  and  returned 
home,  when  deponent  had  an  interview  with  T.,  and  it  was  agreed 
between  them,  with  the  concurrence  of  A.,  that  all  further  intercourse 
should  cease,  and  what  had  taken  place  be  carefully  concealed  from  the 
family,  and  that  he  should  go  to  India.  That  early  in  February,  depo- 
nent and  A.  went  with  their  father  to  Bath,  where  they  remained 
together  till  the  20th  of  July,  when  A.  clandestinely  went  off.  Depo- 
nent never  saw  T.  or  his  wife  from  the  time  of  her  going  to  Bath,  nor 
A.  after  she  quitted  it,  previous  to  her  proceeding  to  India.'' 

In  answer  to  interrogatories, — it  appeared — ^''that  in  April  and  in 
November,  1821,  A.  was  at  Brighton  with  Mrs.  T.  Respondent  does 
not  believe  that  T.  was  there  at  such  times  unless  merely  on  a  Sunday. 
After  the  unequivocal  terms  of  the  letter  shown  to  her  by  Mrs.  T.  both 
T.  and  A.  confessed,  (in  the  wife's  presence)  that  a  guilty  connexion  had 
taken  place  between  them.  Mrs.  T.  in  October,  1821,  informed  respon- 
dent that  in  that  month  she  had  intercepted  a  letter  from  her  sister  A. 
to  T.  which  made  her  acquainted,  that  ther&  was  a  warm  attachment 
between  A.  and  T.  The  elopement  of  A.  from  Bath  was  not  discov- 
ered until  nine  at  night ;  respondent  and  her  father  (who  knew  nothing 
of  this  criminal  intercourse  then,  nor  for  years  after,)  sot  to  Portsmouth 
the  next  morning ;  were  there  informed  that  Mr.  and  Mrs.  T.  were  at 
Cowes,  at  which  place  they  were  to  be  taken  on  board;  that,  not 
believing  this  account,  they  travelled  to  a  friend's  house,  but  not  finding 
them  at  it,  they  returned  to  Portsmouth  on  the  next  morning,  where> 
unable  to  learn  any  tidings,  they  remained  a  few  hours,  and  returned  to 
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Bath."  (a)  She  believes,  that  on  or  aboat  2lst  July,  1822,  T.,  his  vfi(el 
and  A.,  went  over  to  the  Isle  of  Wight,  and  that  Mrs.  T.  consented 
rather  than  that  her  father  should  be  made  acquainted  with  the  miscon- 
duct of  A. :  and  that  had  she  not  consented  she  would  have  been  left 
behind  by  her  husband.  Mrs.  T.  arrived  in  England  from  India  in 
July,  1A24  :  she  told  respondent  that  her  husband  accompanied  her  upon 
her  embarkation.  Since  her  arrival  she  has  received  valuable  presents 
from  him.  Respondent  swears,  that  the  conduct  of  Mrs.  T.,  with  refer- 
ence to  Mr.  F.  L.  (a  friend  of  T.)  was  such  as  was  approved  of  by  her 
and  the  rest  of  her  family,  that  is,  there  •was  nothing  to  disapprove  of. 
She  never  observed  familiarities,  or  a  habit  of  familiarity  between  them, 
which  appeared  to  respondent  unbecoming  in  Mrs.  T.  as  a  married 
woman." 

A  physician,  after  deposing, — that  "  in  January,  1823,  he  was  intro- 
duced to  T.,  his  wife,  and  A.,  upon  their  arrival  in  India :"  went  on, 
upon  the  5th  article, — **  that  in  April,  1823,  he  was  sent  for  on  an  emer- 
gency, in  the  night,  to  the  house  of  T.,  where  he  delivered  A.  of  a  child : 
untif  the  moment  of  his  entering  the  room  he  was  not  informed  of  her 
pregnancy.  Mrs.  T.  asked  him '  what  could  be  done  to  save  appearan- 
ces r  She  was  in  ffreat  agitation:  her  husband  came  into  the  room: 
he  concurred  with  ner  in  urging  secrecy  :  the  child  was  conveyed  out 
of  the  house  within  a  few  hours  after  its  birth  to  be  nursed.  Deponent 
was  left  to  his  own  suspicions  as  to  who  was  the  child's  father." — Upon 
the  6th, — "  that  on  A.'s  recovery,  he  suggested  to  T.  the  expediency  of 
sending  her  to  England :  he  repeatedly^  urged  it :  he  made  the  remon- 
strances in  consequence  of  representations  by  Mrs.  T.  and  of  rumours 
prejudicial  to  T«  Just  before  T.  was  taken  ill,  it  was  said  Mrs.  T.  was 
to  proceed  to  England  in  the  Woodford;  but,  that,  in  consequence  of 
his  illness,  the  project  was  abandoned.  She  sailed  for  England  in  Feb- 
ruary or  March,  1824." 

7th  and  8th.  ''A.  continued  to  reside  with  T.  till  February,  1820, 
when  deponent  sailed  for  England.  In  January,  1825,  he  was  called  to 
attend  her  at  T.'s  residence;  about  two  months  previously  he  had  been 
informed  by  T.,  that  she  was  asain  with  child,  and  that  he  would  be 
wanted  to  attend  her.  Since  oeponent's  arrival  in  Endand,  he  has 
seen  A.  and  T.  at  the  house  of  T. ;  there  was  one  child  witn  them  which 
he  believes  to  be  the  child  born  in  January,  1825." 

Upon  interrogatories. — '*  The  child  born  on  27th  of  April,  1823,  lived 
about  two  months.  Its  birth  appeared  an  unexpected  event.  The 
motheir  could  not  have  been  aware  of  such  pregnancy  on  the  3d  of 
August  preceding.  He  had  many  conversations  with  Mrs.  T.;  she  in- 
formed him  that  a  criminal  intercourse  was  carried  on  between  T.  and 
her  sister :  she  never  gave  him  to  understand  that  A.  was  pregnant 
when  she  quitted  England,  or  that  Mrs.  T.  believed  her  sister  so  to  have 
been,  {h)    T.  never  promised,  in  his  hearing,  that  A.  should  return  to 

(a)  Id  a  letter  written  by  Mrs.  T.  to  a  nster  of  her  faQfl/band't  fVom  Andover  (bearing  the 
postmark  July  ^2,  1822),  were  theee  passages : — ^^  We  ;ire  waiting  here  the  arrival  of  my  skter 
A.;  she  was  suffering  so  much  from  my  departure  that  I  have  oonscnied  to  her  wish  of  ac- 
company us,  unknown  to  my  father.^*— ^  1  confiess  I  do  not  feel  quite  happy  about  it,  but  I  could 
not  benr  tokavefaerin  misery.** 

(6)  It  was  pleaded  in  the  4th  article,  that  **  while  ot  Portsmouth  about  to  embark,  T.^iedared 
to  his  v^v.e  that  A.  was  pregnant  by  him ;  .  .  .  that  on  his  knees  he  solemnly  promised  never 
to  renew  his  ertminal  latercuirse  with  her,  and  ihoi  slie  diould  rctiim  to  EoglAoA  aa  soon  aa 
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Endand.  After  the  recovery  from  his  illness  in  August,  1823,  T.  his 
Vf'ik  and  A.  went  into  the  country  together  for  about  a  month  or  six 
weeks.  In  November  .he  had  a  relapse.  His  wife  and  her  sister  indis- 
criminately attended  on  and  nursed  him.  Kespondent  repeatedly  found 
A.  alone  with  him  when  Mrs.  T.  was  from  home." 

Two  servants  deposed — **  That  in  the  autumn  and  close  of  1829  and 
early  in  1830,  A.  was  considered  the  mistress  of  the  house  in  which  she 
was  living  with  T. :  that  they  associated  together  at  meals,  but  occu« 
ied  separate  bed-rooms ;  and  that  there  were  three  children  who  called 
•papa.'*' 

To  the  interrogatories  several  letters  of  the  wife  were  annexed :  those 
to  her  husband  at  the  end  of  the  year  1823^  and  two  (after  her  arrival 
in  England)  dated  respectively  September  1824,  and  January  1825,  were 
written  in  terms  of  extreme  affection  for  him.  They  were,  with  others, 
introduced  for  the  purpose  of  showing  that  she  acquiesced  in  the 
arrangement  for  her  sister  to  accompany  her  and  T.  to  India ;  and  that, 
while  there,  she  resided  with  them ;  and  further,  that  Mrs.  T.  had,  in 
India,  corresponded  very  familiarly  with  a  young  single  man. 

On  publication  of  the  evidence,  the  counsel  for  tne  wife  applied  to 
the  Court  for  leave  to  bring  in  an  allegation  with  certain  exhibits — 
which  formed  the  other  part  of  the  correspondence  between  her  and 
her  husband — in  order  to  explain  her  letters  to  him  (annexed  to  his  inter- 
rogatories) and  to  remove  any  inference,  prejudical  to  her  cause,  that 
might  be  drawn  from  her  letters. 

Phillimore  and  Dodson  for  the  wife. 

No  defensive  plea  has  been  given :  but  several  of  the  interrogatories 
have  been  framed,  and  some  of  the  letters  introduced,  with  a  view  to 
convey  insinuations  against  the  wife ;  the  circumstances  suggested  in 
these  mterroffatories,  snould  have  been  pleaded,  and  the  letters  annexed, 
to  have  enabled  the  wife  to  counterplead  and  rebut  them ;  they  have 
been  clandestinely  imported  into  the  suit :  they  are  not  exculpatory,  but 
recriminatory.  Our  object  is  to  meet  the  letters  of  the  wife  by  letters 
in  the  husband's  hand-writing.  Pleading  after  publication  is  not  fre- 
quent, but  it  is  in  the  discretion  of  the  Court:  (Webb  v.  Webb,  1  Hagg. 
349.  [3  Eng.  Eccl.  Reps.  152.]  Middleton  v.  Middlelon,  2  Hagg.  134, 
Supplement.  (4  Eng.  Eccl.  Rep.  299.]  See  also  Hamerton  v.  Hamerton^ 
supra,  1.)  But  the  application  stands  so  obviously  on  every  principle  of 
justice  that  it  requires  no  authority  in  this  instance  to  sustain  it. 

The  King's  Advocate  and  Addams  contra. 

The  wife  could  not  be  ignorant  of  these  letters.  Some  were  written 
during  cohabitation,  others  after  she  had  left  her  husband  in  India : 
parol  evidence  is  not  admissible  for  the  purpose  of  explanation.  If,  at 
the  hearing  of  the  cause,  it  should  appear  that  any  part  of  the  letters 
relied  upon  are  particularly  strin^nt,  and  that  the  wife  has  had  no 
opportunity  of  giving  an  explanation,  then,  according  to  the  maxim 
**  causa  nunquam  concluditur  contra  judicem,"  the  Court  may  give  her 
that  power.  In  the  cases  cited,  there  were  facts  of  adultery  **  noviter 
perventa.''    This  is  an  application  for  permission  to  explain. 

recovered  fVom  her  expected  delivery;  and  that  he  would  never  we  her,  except  in  her  (his  wife's) 
presence ;  that  the  bein?  alone,  without  any  friend  to  advise  with,  and  most  anxious  to  protect 
tier  family  and  herself  From  the  scandal  and  disgrace  necessarily  incident  to  such  an  exposure, 
did,  upon  the  faith  of  such  promise,  allow  A.  to  accompany  T.  and  herself  to  hidia.** 
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Per  Curiam. 

I  have  had  no  previous  intimation  of  this  motion ;  but,  as  I  feel  no 
difficulty  in  disposing  of  it,  it  is  not  necessary  for  me  to  read  the  letters, 
nor  make  myself  any  further  acquainted  w^ith  the  cause :  the  contents  of 
the  documents  would  not  affect  ray  present  decision.  These  letters 
must,  I  apprehend,  have  .been  annexed  to  the  interrogatories  either  to 
substantiate  a  charge  of  connivance  in  the  wife,  or  as  recriminatory. 
Now,  I  am  not  aware  of  a  case  in  which,  upon  answers  to  interrogato- 
ries, the  Court  has  decided  either  that  connivance  or  recrimination  has 
been  proved  so  as  to  dismiss  the  suit  of  the  wife :  and  on  principle,  I 
conceive,  it  would  be  difficult  to  arrive  at  such  a  decision.  If,  at  the 
hearing  of  the  cause,  reliance  be  placed  upon  the  letters  annexed  to  the 
interrogatories,  and  I  should  be  of  opinion  that  the  charge  afi:ainst  the 
husband  is  proved,  and  that  some  explanation  is  required  on  the  part  of 
the  wife,  I  should  not  do  justice  to  her,  unless  I  afforded  her  a  full  op- 
portunity of  making  a  defence.  Something  has  been  said,  as  if  this  ex- 
planation were  a  matter  of  strict  necessity ;  but  the  Court  must  judge 
for  itself,  and  I  shall  allow  the  cause  to  come  on,  in  its  present  state,  tor 
argument ;  and  unless  it  should  then  appear  indispensably  requisite  to 
admit  an  explanation,  I  shall  proceed  to  sentence,  even  though  there  be 
some  minute  matters  which  the  wife  misht  be  anxious  to  explain. 

PhiUimore. — The  absence  of  an  explanation,  we  are  apprehensive, 
may  prejudice  the  wife  in  case  she  resorts  to  a  higher  tribunal,  for  a  dis- 
solution of  her  marriage. 

Per  Curiam, 

I  rely  on  the  wisdom  and  justice  of  that  superior  tribunal  to  enable 
the  wite,  if  necessary,  to  vindicate  herself.  I  must  confine  myself  to 
what  is, material  for  the  administration  of  justice  in  this  Court. 

The  Court  was  then  prayed — upon  a  suggestion,  that  Mr.  Turton 
was  about  to  return  immediately  to  India, — to  direct  him  to  give  secu- 
rity for  costs  and  alimony. 

Per  Curiam. 

I  do  not  consider  that  the  order  in  respect  to  a  security  for  costs,  enti- 
tles the  wife,  in  a  matrimonial  suit,  as  a  matter  of  course,  to  enforce  the 
regulation  :  it  applies  principally  to  testamentary  causes  :  but  still  may 
be  introduced  into  cases  of  another  description.  The  application,  in  this 
instance,  is  not  supported  by  affidavit :  I  decline  to  make  any  order,  and 
I  conclude  the  cause. 


On  a  subsequent  day  an  application  was  made  to  the  Court,  in  Cham- 
bers, to  rescind  the  conclusion  of  the  cause  for  the  purpose  of  receiving 
this  allegation :  the  application  was  again  refused ;  and,  on  the  30th  of 
June,  at  the  hearing  of  the  cause,  the  counsel  for  Mrs.  Turton  having 
again  applied  to  the  Court  either  to  allow  the  allegation  and  exhibits  to 
be  brought  in,  or  to  direct  Mrs.  Turton's  letters  to  be  disannexed  from 
the  interrogatories, — the  Court  observed : — *'  I  am  yet  in  doubt  to  what 
extent  it  is  intended,  on  the  part  of  the  husband,  to  press  the  letters 
annexed  to  his  interro^tories,  and  also  the  answers  to  those  interroga- 
tories which  the  wife  is  so  desirous  of  noticing.  It  is  then,  I  repeat, 
necessary  for  me  first  to  ascertain  what  use  is  made  of  these  documents 
and  answers*  by  the  husband's  counsel ;  and  if,  during  the  argument, 
they  are  insisted  upon  as  a  bar  to  the  separation  prayed  by  the  wife. 
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and  I  should  consider  them  important,  I  will  allow  the  admissibility  of 
the  plea,  now  tendered,  to  be  debated :  but  otherwise  its  contents  will 
be  immaterial." 


The  case  was  then  argued  upon  the  merits.  The  King*s  Advocate, 
with  whom  was  Addams,  admitted  there  was  sufficient  evidence  of  the 
adultery ;  but  that  the  wife — having  continued  to  cohabit  with  her  hus- 
band, after  she  had  full  knowledge  of  his  connexion  with  her  sister,  at 
least  six  months  before  she  consented  to  her  accompanying  them  to 
India, — was  barred  by  her  own  conduct  of  legal  relief. 

Per  Curiam. — Is  tncre  any  instance  of  a  bar  on  the  ground  of  the 
wife^s  connivance,  where  no  defensive  plea  has  been  given  ?  Secondly, 
If  connivance  on  the  part  of  the  mfe  be  established,  will  that  debar  her 
from  a  decree  of  separation  in  a  case  of  incestuous  adultery  ? 

The  King's  Advocate, — In  Walker  v.  Walker ^{a)  there  was  no  defensive 
plea,  and  the  wife  was  held  barred:  that  was  the  efiect  of  great  length 
of  time;  so  far  the  circumstances  are  not  similar;  but  the  principle  is 
there  recognised,  that  the  acquiescence  of  the  wife,  though  not  pleaded, 
yet  if  clearly  proved  in  the  cause,  is  sufficient.  This  is  admitted  in 
Beeby  v.  Beeby,{h)  If  the  law  does  not  permit  a  wife  to  acquiesce  in 
the  adultery  of  her  husband,  a  fortiori,  not  in  incestuous  adultery.  In  /«)^^ 
Denniss  v.  DennisSy  connivance  at  incest  barred  the  husband.{c)  yH-^ 

PhUlimare  and  Dodson  for  th6  wife,— in  reply. 

The  fourth  article  of  the  libel  {d)  has  not  been  counterpleaded :  it 
must,  therefore,  be  taken  pro  confesso.  The  forgiveness  was  conditional.  ^ 
There  is  nothing  to  show  that  the  criminal  intercourse  was  renewed, 
while  the  wife  was  in  India ;  nor,  even  if  it  could  be  inferred  that  it  took 
place,  that  she  was  cognisant  of  it.  No  instance  has  occurred  of  the 
wife  being  barred  by  condonation,  or  connivance,  merely  suggested  on  ' 
interrogatory.  Durant  v.  Durant  :(e)  and,  in  that  case,  the  Court  said, — 
'^  all  authorities  show,  that  condonation  is  not  so  readily  presumed,  as  a 
bar,  against  the  wife  as  against  the  husband.  The  injury  is  different : 
the  forgiveness  on  the  part  of  the  wife  is  meritorious,  while,  on  the  part 
of  the  huslmnd,  it  would  be  degrading  and  dishonourable."  Walker  v. 
Walker  was  an  extreme  case ;  it  furnishes  an  exception  to  the  general 
rule.  In  Beeby  v.  Beeby^  the  Court  held  the  wife's  forbearance  highly 
laudable,  and  condonation  not  established.  The  passages  relied  on  were 
doubts  dropped  to  guard  against  misrepresentation.  The  present  case  is 
so  completely  proved,  that  we  are  now  satisfied  with  the  evidence,  as  it 
stands,  without  an  explanatory  allegation. 

(a)  3  PhilL  153.  [1  Eng.  EccL  Rep.  3*20.]  (ft)  1  Hagr^.  795.7.  [3  En^.  Eccl.  Rep.  33ai 
(e)  Tbb  was  a  suit  for  separation  fyr  the  wife's  adultoj  with  the  fausbaxid's  brother.  On 
the  part  of  the  wife  an  aUegation — ^recriminatoiT  and  pleadugf  oonnivanoe — ^bad  been  admitted. 
At  the  6nal  hearing  of  the  caose,  the  Court  renised  a  sentence  of  separation,  on  the  ground  of 
connivance,  and  thus  concluded  its  judgment : — *^  Upon  the  evidence  of  this  conduct,  it  is  pain- 
ful to  pronounce  that  the  husband  is  not  entitled :  he  acted  with  imprudence  in  admitting  such 
a  brother :  this  was  followed  by  the  discovery  of  the  adultery,  which  he  severely  felt ;  he  re- 
pressed his  feelings  because  he  was  under  pecuniary  obligations  and  suffered  the  mtercourse  to 
go  on  till  the  brother  urged  his  demand, — this  the  law  wul  not  permit  The  husband  is  charged 
with  adultery  with  three  persons, — ^into  this  it  is  unnecessary  to  inquire ;  for  no  alteration  of 
the  sentence  would  take  ^ce.    I  dismiss  the  suit** 

(d)  See  ante,  p.  13^  in  notis. 

(e)  1  Hagg.  733.  [2  Eng.  EccL  Repi  310.]— See  also,  upon  the  doctrine  of  Connivance,  Bo.  /J  * 
gen  T.  Rogen,  (supra,  13,)  and  the  several  cases  appended  to  it 
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Judgment. 

Dr.  Lushington. 

This  is  a  suit,  brought  by  Mrs.  Turton  against  her  husband  for  a  di- 
vorce, by  reason  of  adultery  alleged  to  have  been  committed  by  him 
-with  her  own  sister.  The  parties  were  married  in  November,  1812, 
and  so  far  as  can  be  collected  from  the  peculiar  circumstances  of  the 
case,  the  commencement  of  the  intercourse  between  Mr.  Turton  and  the 
sister  of  his  wife  was  towards  the  end  of  the  year  1821.  The  first 
question  is,  whether  the  charge  of  adultery  is  substantiated;  and 
although  the  evidence  perhaps  has  not  been  produced  in  (}uite  so  satis- 
factory a  form  as  the  Court  could  have  desired,  yet,  lookmg  to  all  the 
circumstances  of  the  case, — to  the  difficulties  which  interposed  to  the 
completion  of  the  proof  in  a  better  shape,  and  to  the  fact  that  Mr.  Tur- 
ton's  counsel  do  not  deny  the  guilt  with  which  he  is  charced — I  am 
satisfied  that  sufficient  is  proved  to  enable  me  to  proceed  to  the  conside- 
ration of  the  remaining  parts  of  the  case. 

The  cohabitation  of  Mr.  Turton  and  the  sister  of  his  wife  appears  to 
have  continued  up  to  the  commencement  of  the  cause ;  for  I  take  it  to 
be  clear  that,  according  to  the  doctrine  of  this  Court,  and  according  to 
all  the  principles  in  similar  cases,  if  it  can  be  once  shown  that  the  par- 
ties had  been  cohabiting  in  an  illicit  connexion,  it  must  be  presumed,  if 
they  are  still  living  under  the  same  roof,  that  the  criminal  intercourse 
subisists,  notwithstanding  those,  who  live  under  the  same  roof,  are  not 
prepared  to  depose  to  that  fact.  The  next  point  is,  whether  Mrs.  Tur- 
ton, who  would  thus  be  entitled  to  a  separation  from  her  husband,  is 
barred  by  any  misconduct  of  her  own,  or  by  any  circumstances  deve- 
loped in  the  course  of  these  proceedings.  It  must  be  manifest  that  if 
once  the  guilt  of  the  husband  be  established,  the  onus  probandi  shifts ; 
and  if  he  seeks  to  deprive  her  of  her  remedy,  by  imputing  a  charge  of 
criminality  of  any  kind,  be  should  make  good  that  charge  by  evidence 
which  admits  of  no  dispute. 

By  way  of  defence  to  this  suit,  nothing  has  been  set  up  in  plea^  but 
it  is  argued  on  behalf  of  Mr.  Turton,  from  the  answers  to  the  mterroga- 
tories,  and  from  certain  letters  attached  to  these  interrogatories,  that 
Mrs.  Turton  has  so  misconducted  herself  as  to  forfeit  her  claim  to  the 
remedy  she  prays.  This  branch  of  the  case  divides  itself  into  two 
points :  the  first  is,  whether  there  has  been  any  thing  which  can  be 
termed  condonation  on  the  part  of  Mrs.  Turton;  and  9econdlv,  whether 
there  has  been  connivance ;  for  I  apprehend  these  are  essentially  different 
in  their  nature,  though  either  may  have  the  same  legal  consequence. 
Condonation  may  take  place,  without  imputing,  either  in  the  case  of  a 
wife  or  a  husband,  the  slightest  degree  of  blame,  especially  in  the  case  of 
the  wife,  whose  conduct  might  be  more  meritorious  from  lier  forgiveness 
of  injury.  But  connivance  necessarily  involves  criminality  on  the  part 
of  the  individual  who  connives ;  and  as  the  blame  sought  to  be  imputed 
is  the  more  serious,  so  ought  the  evidence  in  support  of  such  a  charge  to 
,^^^  be  the  more  grave  and  conclusive.  As  to  condonation,  it  is  impossible 
'  that  any  such  defence  can  be  maintained  on  this  occasion ;  for  I  take 
the  doctrine  to  be  perfectly  true,  as  laid  down  by  the  learned  Dean  of 
the  Arches  in  the  case  of  Durant  v.  Durante  1  Haggard,  p.  733,  [3 
English  Ekrclesiastical  Reports,  310,1  that  in  order  to  found  a  legal 
condonsition,  there  must  be  a  complete  knowledge  of  all  the  adul- 
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terous  connexion,  and  a  condonation  subsequent  to  it.  Although  it 
might  be  argued  with  a  semblance  of  truth,  that  in  1822,  even  prior  to 
the  period  when  Mrs.  Turton  quitted  England,  she  had  pardoned  the 
oflfetoce  against  her  bed,  yet  there  is  not  the  slightest  degree  of  evidence, 
or  the  least  circumstance,  to  induce  the  Court  to  suppose  that  she  ever 
intended  to  extend  her  condonation  to  the  subsequent  intercourse  be- 
tween the  parties. 

The  attention  of  the  Court  must  be  confined,  then,  to  this  single  point 
-—has  Mrs.  Turton  connived  at  the  injurv  of  which  she  now  complains  I 
Before  I  proceed  further,  I  roust  repeat  that  no  such  averment  has  been 
given  in  plea.  If  1  am  called  upon  to  decide,  even  in  the  present  stage, 
on  the  charge  of  connivance  sought  to  be  established  against  Mrs.  Tur- 
ton, I  should  have  to  decide  it  on  letters,  which  are  annexed  to  interro- 
gatories, and  which  consequently  the  wife  has  had  no  opportunity  to 
explain  {a).  I  am  not  aware  of  any  previous  instance  in  which  a  deci- 
sion has  been  made  on  evidence  thus  ex  parte.  If  I  were  of  opinion  that 
there  was  a  prima  facie  case  against  Mrs.  Turton,  it  is  manifestly  clear, 
that,  according  to  all  principles  of  justice,  I  should  be  bound  to  afford 
her  an  ample  opportunity  of  explaining  her  conduct.  There  can  be  no 
rule  of  practice,  m  this  or  any  other  Court,  so  strict  as  to  defeat  the  ends 
of  justice ;  and  I  may  with  truth  affirm,  that  this  Court  possesses  in 
common  with,  and  to  the  full  extent  of,  other  Courts,  the  power  of  adapt- 
ing its  rules  of  practice  to  the  exigency  of  the  case ;  and  that  it  will' 
never  defeat  justice  by  adhering  to  technical  rules.  Though,  indeed,  the 
Court,  or  the  husband's  counseH  might  take  the  objection  of  connivance 
where  it  clearly  appeared  on  the  fece  of  the.  evidence  adduced  by  the 
wife  herself,  it  is  a  serious  question — ^whether  it  is  competent  to  the 
husband  to  set  up  such  a  defence  by  interrogatory  only,  without  giving 
the  adverse  party  a  foil  opportunity  to  answer :  at  all  events,  in  such  a 
ease,  the  conduct,  and  the  evidence  to  prove  it,  must  be  most  unequivo- 
cal, and  incapable  of  explanation.  But  it  is  not  necessary  for  me  to 
determine  to  what  extent  the  answers  to  the  interrogatories,  and  the 
letters  ought  to  be  admitted,  or  whether  they  ought  to  be  excluded  alto- 
gether ;  for,  in  the  present  instance,  taking  them  as  part  of  the  case,  I 
can,  with  satisfaction  to  my  mind  and  conscience,  arrive  at  a  decision 
respecting  which  I  entertain  no  doubt :  for  there  is  nothing  in  the  letters 
which,  in  my  apprehension,  tends,  in  the  sliehtest  degree,  to  support  the 
imputation  of  connivance  upon  the  wife  in  the  continuance  of  the  inter- 
course between  her  husband  and  her  sister. 

It  has  been  said,  that  after  her  suspicions*  had  been  awakened,  Mrs. 
Torton  allowed  her  sister  to  remain  under  her  roof  at  Brighton,  where 
Mr.  Turton  had  the  means  of  access  to  her.  But  so  far  as  the  proof 
goes,  such  opportunities,  if  they  existed  at  all,  must  have  been  extremely 
rare,  for  Mr.  Turton  was  at  that  time  engaged  in  London,  and  only 
went  there,  occasionall v,  for  a  day :  but  as  soon  as  she  knew  the  connex- 
ion had  taken  place,  &f  rs.  Turton,  through  the  medium  of  her  eldest 
sister,  contrived  an  arrangement,  whereby  the  object  of  Mr.  Turton's 
attachment  was  removed. 

Unquestionably  at  that  period  there  was  a  condonation  <^  the  hus- 

(a)  Aooording  to  the  praotiee  of  the  Eoolesiattioal  Coarts,  docnments,  annexed  to  the  interro- 
gatories, cannot  be  known  to  the  other  party  to  have  been  ao  annexed,  till  pablication  of  the 
cridence  has  passed ;  and  when,  without  spwial  leare,  no  fhrtber  plea,  unless  exeeptive,  can  bo 
admitted. 

Vol.  v.  18 
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band's  ofTence.  It  is  perfectly  clear  that  during  the  year  1822,  and  for 
a  subsequent  time,  Mrs.  Turton  made  up  her  mind  to  forgive,  and  to 
cohabit  with  her  husband,  as  if  no  such  calamitous  disgrace  had  oc- 
curred ;  and  if  the  connexion  had  not  been  renewed,  however  disgusting 
that  connexion  was,  there  would  remain  no  question,  that,  by  admitting 
her  husband  to  her  bed,  the  condonation  was  complete  (a). 

In  1822,  it  v^ould  seem,  in  consequence  of  this  unfortunate  intercourse, 
Mr.  Turton  determined  to  quit  England  and  go  to  India.  It  would  ap- 
pear, that  when  Mr.  Turton  and  his  wife  were  on  their  way  to  the  sea- 
coast,  preparatory  to  embarkinsfor  Calcutta,  the  sister  joined  them,  and, 
with  tne  acquiescence  of  Mrs.  Turton,  sailed  with  them  to  India.  Now, 
reviewing  this  transaction  at  the  present  period,  it  is  impossible  not  to 
entertain  more  than  a  doubt  as  to  the  propriety  of  Mrs.  Turton's  con- 
duct. I  may  feel  it  to  be  strange,  that  when  the  insult  was  thus  re- 
newed, she  did  not  resent  the  conduct  of  her  husband,  and  at  once 
separate  herself  from  him.  But  I  must  consider  the  peculiar  situation 
in  which  Mrs.  Turton  was  placed.  This  was  no  ordinary  case ;  the  cir- 
cumstance is  not  one  of  frequent  occurrence.  If,  refusing  to  accede  to 
the  reauest  of  her  husband,  she  had  determined  upon  instant  separation 
and  puolic  exposure,  she  knew  the  consequences — which  must  have  had 
some  influence  upon  a  feeling  mind  and  affectionate  heart — the  exposure 
of  her  own  family,  and  the  ^gradation  of  her  own  sister.  Alone,  with- 
out the  benefit  of  advice  and  assistance,  if  not  under  the  control,  at  least 
under  the  superintendence,  and  within  the  influence  of  her  husband,  and 
with  every  consideration  to  induce  her  to  wish  for  concealment  and  pre- 
vent disgrace,  I  must  not  judge  her  conduct,  on  this  occasion,  with  too 
much  severity ;  and  I  am  not  prepared  to  conclude,  that,  in  allowing  her 
sister  to  accompany  them  to  India,  and  there  to  remain  for  the  purpose 
of  concealment,  Mrs.  Turton  has  forfeited  her  claim  to  the  remedy  which 
she  now  seeks.  It  must  be  recollected,  that  Mrs.  Turton  has  expressly 
averred,  {b)  that,  at  this  period,  Mr.  Turton  represented  her  sister  to  be 

1)regnant,  and  strongly  urced  that  circumstance  as  a  ground  for  her 
eavin^  this  country,  and  sauing  with  them  to  India,  promising  that  when 
the  child  should  have  been  bom  and  the  desired  secrecy  attained,  she 
should  be  sent  back  to  England. 

After  arriving  in  India,  there  seems  to  have  been  a  rather  lon^  space 
of  time  before  Mrs.  Turton  returned  to  England ;  but  this  delay  is 
chiefly  explained  by  the  dangerous  illness  of  Mr.  Turton,  and  by  other 
circumstances  (c).  At  all  events,  there  is  nothing  to  satisfy  my  mind 
that  she  became  reconciled  in  the  slightest  degree  to  the  continuance  of 
the  intercourse  between  her  husbandand  sister :  and,  I  am  of  opinion, 
therefore,  that  she  is  not  guilty  of  connivance.  These  facts  appear  then 
to  me  to  comprehend  the  whole  of  the  case. 

I  have  read  the  letters  with  care  and  attention ;  but  I  can  see  no  rea- 
son to  detail  their  contents  at  any  length,  nor  to  doubt  as  to  the  judgment 

(«)  la  7>enfitM  ▼.  DetmiBt^  (Bapra,  p.  135)  tbo  Court  mdd,— that  ihwgh  the  wife  was  entitled 
to  her  dismiasal  on  the  ground  of  the  boRband'a  connivance  at  her  incest  with  her  brother,  it 
did  not  necessarily  ioDow,  that,  in  a  suit  for  restitution  of  oonji^g^al  rites,  the  Court  would  com- 
pel the  husband  to  return  to  an  incestuous  bed. 

(6)  See  ante,  p.  13^  in  noiis. 

(c)  The  eabin,  on  board  the  Woodford,  which  Mrs.  Turton  had  secured  for  her  Tojrage  to  this 
country,  and  had  afterwards  relingnished  upon  the  serious  ilhiess  of  her  husband,  was,  at  his 
rocoyery,  engaged  to  another  party ;  and  Mrs.  Turton  had  no  subsequent  opportunity  of  sailings 
that  season  for  England. 
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^hich  it  is  my  duty  to  pronounce.  Mrs.  Turton  was  placed  in  a  situa- 
tion of  painful  difficulty ;  and  if  I  am  of  opinion,  that  throughout  the 
whole  oi  this  calamitous  case,  she  has  not  adopted  that  line  o7  conduct 
which  prudence  might  consider  best,  yet  I  am  unable  to  trace  it  to  any 
disregard  of  her  own  honour,  or  ascribe  it  to  any  motive  necessarily  cri- 
minal. I  think  she  is  entitled  to  the  remedy  she  prays ;  and  I  feel  it  the 
more  especially  in  a  case  of  this  peculiar  description,  where  the  parties 
are  so  nearly  connected  in  blood,  and  where  the  offence  has  been  com- 
mitted asainst  the  wife.  All  reasons  unite  to  convince  me  that  the 
justice  ofthe  case  requires  that  the  wife  should  be  removed  entirely  from 
the  control  of  a  husband,  who  has  so  repeatedly  sinned  and  offended 
against  her.    I  pronounce  for  the  separation. 


The  Office  ofthe  Judge  Promoted  by  JARMAN  v.  BAGSTER.— 

p.  356. 

On  debating  the  adminibility  of  Articles  in  a  rait  for  BrawUn;,  the  queition  ib,  whether  they 
contain  a  eobetantive  charge  of  hrawling  and  riot  in  a  sacred  place :  and  no  occasion  nor 
provocation  can  exempt  frooi  the  penalties  of  the  law ;  nor  can  the  Court  listen  to  a  sugges- 
tion, that  the  articles  do  not  truly  detail  the  circumstances. 

Articles  for  brawling,  at  a  vestry  held  at  a  room  within  the  church,  being  only  proved  in  part, 
the  Court  monishtti  the  defendant  to  abstain  from  ffature  misconduct,  and  condemned  him  in 
20L  nomine  ezpensarum. 


The  Office  of  the  Judge  Promoted  by  JARMAN  v.  WISE.— p.  360. 

On  proof  of  violent  conduct,  and  great  personal  abuse,  at  a  vestry  held  in  a  room  within  the 
church,  the  Court  suspended  the  defendant  ab  ingressu  ecdesie  fer  fourteen  days;  but,  under 
the  circumstances,  condemned  him  only  in  35L  nomine  expensamm. 

In  criminal  suits  the  Court  will  sometimes  inquire  into  the  motives  ofthe  promoter,  but  it  will 
presume  proper  motives  unless  there  be  strong  proof  to  the  contrary. 


IN  THE  fflGH  COURT  OF  DELEGATES. 

FLETCHER  v.  LE  BRETON,— p.  365. 

On  an  appeal  tma  a  definitire  nntenee,  the  Conrt  rejected  an  aUegatiaa  pleading  fiMte  not 

tbown  to  Im  noriter  ad  notitiam  perventa. 


SCALES  V.  HOILE.— p.  371. 
(Office  of  the  Judge  promoted.) 

In  a  criminal  suit  for  smiting  under  5  and  6  Edw.  VI.  c  4,  the  proof  must  not  admit  of  a  doubt 
Two  concurrent  sentences,  pronouncing  the  smiting  proved,  reversed,  and  both  parties  left  to 
pay  their  own  costs. 
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//  A  A  ■>.  STANLEY  V.  BERNES.— p.  873. 

V /'  ^^        ^^  ^^ppealfrom  the  Prerogative  Court  of  Canterbury. 

A  natural  bom  British  subject  may  acquire  a  foreign  domicil ;  nor  wiH  the  animua  revertendi, 
and  claim  to  be  considered,  and  treatment  as  a  British  subject,  preserve  his  origiBal  domicti 
— and,  if  domiciled  abroad,  he  must  conform  in  his  testamentary  acts  to  the  iormalities  re- 
quired by  the  lex  domicilii. 

The  will  and  first  two  codicils  of  a  British  bom  subject,  resident  and  naturalized  in  tt^e  Port- 
uguese dominions,  (the  will  dispoeing  of  effects  partly  in  Portugal,  and  partly  in  England,) 
executed  and  purporting  to  bo  executed  according  to  the  laws  of  Portugal,  but  inferring  that 
he  considered  himself  an  Englishman,  admitted  to  probate;  but  two  later  codicils-^fiilly 
proved  as  to  capacity  and  intention,  disposing  solely  of  money  in  the  British  funds,  attested 
by  three  witnesses,  but  not  executed,  nor  purporting  to  be  executed,  according  to  the  law  of 
Portugal — ^refused  probate  by  the  Delegates,  reversing  a  sentence  of  the  Prerogative. 

Thb  deceased,  John  Stanley,  died  at  Madeira  on  the  15th  of  Novem- 
ber, 1826,  being  upwards  of  eighty  years  old;  Helena  Stanley,  his 
widow,  since  dead,  and  John  Stanley,  the  party  in  this  cause,  his  only 
child,  were  tlie  only  persons  entitled,  in  distribution,  if  he  had  died  in- 
testate. The  deceased  also  left  a  natural  son  Joze  Maria  Bernes  (the 
other  party  in  the  cause),  who  was  married  and  had  five  children,  and 
was  with  his  children  largely  benefited  under  the  testamentary  papers 
propounded. 
The  material  parts  of  the  testamentary  papers  were  as  follows : — 
"  In  the  name  of  (Jod,  Amen. — I,  John  Stanley,  born  in  Ireland,  &c. 
do  determine,  as  my  last  will  and  testament,  as  follows : — Having  been 
brought  up  in  the  religion  of  the  Esti^blished  Church  of  England,  I  intend 
to  die  in  tnat  religion,  and  request  that  my  burial  may  be  m  the  English 
burying  ground.  Having  a  natural  son  named  Joze  Maria  Bernes,  now 
one  of  my  family,  he  living  in  the  same  house  with  me,  whose  mother, 
of  Pernes  in  Portugal,  died  when  he  was  but  two  years  old,  and  was 
reared  by  Roza  Maria  Joaquina,  also  now  of  my  family,  who,  having  a 
niece,  I  caused  her,  being  reared  and  educated  from  a  tender  age,  and 
that  my  said  natural  son  should  marry  her,  she  having  a  deaj  of  merit, 
which  in  fact  he  did,  and  they  have  now  five  children.  I  hereby  do 
acknowledge  the  said  Bernes  to  be  my  son,  and  that  his  said  children  are 
my  grand'Children,  and  that  they  shall  be  always  considered  as  such,  as 
also  any  farther  children  they  the  aforesaid  may  have,  for  inheriting  the 
property  of  mine,  I  bequeath  them,  or  fpay  hereafter  bequeath  them,  or 
as  my  grand-children  they  may  come  entitled  to.  That  in  this  conse- 
quence I  bequeath  to.  my  eldest  srand*son,  Joze  Joaquim  Bernes,  1000/. 
sterling  money  of  Great  Britain  for  himself  and  his  heirs,  and  to  the  other 
four  my  grand-children  2400/.  sterling  money  of  Great  Britain,  beins 
600Z.  for  each,  for  themselves  and  their  heirs,  with  condition,  that  should 
they  or  any  of  them  die  minors  or  unmarried,  such  part  or  parts  to  de- 
volve to  the  succeeding,  my  grand-children  of  said  Joze  Maria  Bernes, 
and  in  failure  to  them  living ;  should  the  eldest  son,  Joze  Joaquim  Bernes, 
die  a  minor,  and  unmarried,  the  legacy  for  him  is  to  devolve  to  the  other 
children  aforesaid,  and  in  failure  of  all-  the  children,  then  these  legacies 
are  to  devolve  to  the  father  and  his  heirs.  That  being  under  immense 
obli^tions  to  the  aunt  of  said  children,  say,  their  mother,  Joaquina,  for 
reanng  and  promoting  the  education  of  my  said  natural  son,  she  also 
aiding  the  rearing  of  my  son  John  Stanley,  junior,  and  being  also  indebt- 
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ed  ibr  her  very  ^reat  care  of  my  health,  to  iivhich  end  she  left  her  coud- 
try»  and  came  hither  with  me  to  take  care  of  me  in  my  old  age,  serving 
also  as  company,  these  are  services  deserving  the  most  grateful  returns ; 
and  considering  that  the  house  I  gave  her  in  Lisbon  for  her  services  there 
does  not  produce  sufficient  for  her  support,  I  bequeath  her  1000/.  sterling 
money  of  Great  Britain,  understood,  the  interest  arising  only  during  her 
life«time,  and  that  she  continues  unmarried,  for  in  such  case  of  marriage, 
or  she  dying,  this  capital  and  interest  is  to  devolve  to  the  children  of  said 
J.  M.  Bernes,  divided  between  them,  and  in  failure  to  him  and  his  heirs. 
Some  transactions  with  my  said  natural  son,  I  hereby  declare  are  settled, 
and  that  he  owes  me  nothmg,  and  do  hereby  prohibit  and  forbid  my  son 
Stanley,  jun.,  from  investigating  any  thing  relative  to  said  transactions, 
nor  what  may  concern  Joaquina,  neither  to  inquire  for  any  money  of 
any  description  there  may  be  in  the  house,  which  cannot  be  much,  having 
'disposed  and  invested  the  same  already  in  bills  I  sent  to  England.  That 
know  my  son  J.  Stanley,  jun.,  the  only  child  1  have  surviving  of  my 
children  in  matrimony,  I  say  that  know  he  has  very  good  principles, 
and  will  not  oppose  anything  determined  by  me  in  my  present  last  will 
and  testament,  so  as  to  affect  his  own  character  and  my  memory ;  more- 
over, he  must  have  a  handsome  property  of  his  own,  as  is  learned  from 
existing  circumstances  regarding  him,  which  have  become  acquainted 
with,  so  as  the  legacies  I  bequeath,  or  may  bequeath  hereafter,  he  can 
well  aflford.    However,  as  I  wish  to  provide  and  protect  my  poor  family 
here  from  ties  of  blood  and  gratitucle,  should  it  unfortunately  happen 
from  being  led  astray,  and  investigated  by  connections  inimical  to  my 
family,  he  has  formed,  or  may  form,  in  such  case,  as  a  fine,  I  bequeath 
to  my  said^  natural  son,  for  use  and  benefit  of  his  children,  and  to  be 
considered  their  property,  and  this  to  be  considered  an  additional  legacy 
for  them.    The  legacy  aforesaid,  as  a  fine,  is  3000/.  sterling  money. 
That  from  the  veracity  my  son  J.  Stanley,  jun.,  possesses,  he  will  not 
deny  that  a  writing  I  signed  in  his  favour  m  Lisbon  many  years  ago, 
making  over  to  him  a  large  part  of  my  propertv,  was  purely,  and  only 
fictitious,  as  a  kind  of  a  temporary  provisional  measure,  by  reason  of 
the  French  at  the  time  menacmg  to  invade  Portugal,  conceiving,  as  being 
born  in  Portugal,  that  it  may  be  more  respected  under  his  my  said  son's 
name ;  moreover,  I  acquired  after  a  great  deal  more  property  now  under 
my  name,  and  solely  mine,  and  this,  independent  of  the  large  share  of 
even  more  than  half  my  property,  I  gave  him,  by  putting  it  nhder  his 
name  when  I  intended  retinng  from  Lisbon,  which  part  or  half  of  my 
property  put  into  his  hands  is  to  be  understood  and  considered,  and  also 
was  his  mother's  share  of  the  same,  according  to  the  laws  of  Portugal, 
though  no  writing  was  made  between  she  and  me  to  that  effect.     She 
laboured  for  many  years,  and  does  yet,  under  a  disorder  of  mental  de- 
rangement, causing  her  going  to  Ireland,  where  she  still  remains,  and  a 
yearly  income  established  for  her  support,  which  my  said  son  was  to 
provide,  by  my  retiring  out  of  a  part  I  gave  of  mv  property.    I  had  a 
partnership  with  my  said  son  several  years  ago,  wherein,  for  the  advan- 
tage or  profits  arising  to  him,  he  has  been  fully  and  amply  compensated. 
The  income  for  his  said  mother  little  exceeded  the  interest,  say,  a  tenth 
part  of  the  interest  of  the  property  belonging  to  me,  which  I  gave  him 
as  aforesaid,  as  the  state  she  was  and  is  in  rendered  more  useless,  where- 
fore all  that  property  becomes  his.    I  repeat  a|[ain,  that  am  not  afraid  of 
the  want  <Mf  candoar,  veracity,  and  honour  of  my  said  son  J.  Stanley^ 
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Jan.,  as  he  possesses  a  great  deal :  it  is  only  his  connexions  I  fear,  that 
he  may  be  instigated  by  such,  so  as  to  forget  the  duty  and  respect  due  to 
my  memory,  and  offend  his  own  character,  in  which  case  only  the  afore- 
said fine  is  established,  of  3000/.  sterling  money  of  Great  Britain,  and  to 
be  applied  for  a  legacy  of  that  sum,  I  hereby  bequeath  to  my  natural 
son,  for  use  and  benefit  of  his  children,  as  an  indemnification  for  the  great 
vexation  such  an  unjustifiable  proceeding  may  occasion."  [He  then 
gives  certain  powers  to  his  executors  as  to  2056/.  11^.  Id.  navy  5  per 
cents.,  bought  for  him,  and  in  his  name,  by  Messrs.  Campbell,  of  London : 
and  also  1200/.  sterling,  invested  for  him,  and  in  his  name,  by  Messrs. 
Whitmore,  of  London.]  "  I  hereby  provide  and  determine,  that  should  I 
outlive  my  son  J.  Stanley,  jun.,  I  ^ive  to  Joaquina,  1000/.  sterling,  inde- 

Eendent,  and  so  much  more  than  tne  legacy  I  have  already  bequeathed 
er,  and  to  be  for  herself  and  her  heirs.  To  my  natural  son,  for  use  and 
benefit  of  his  children,  three-fourths  of  my  said  property,  and  to  devolve, 
in  failure  of  them,  to  himself  and  his  heirs.  To  my  brother,  William, 
for  himself  during  his  life  only,  and  to  devolve  to  the  legitimate  children 
he  may  have  in  matrimony,  the  remaining  one-fourth  part  of  my  said 
properly ;  but  in  case  of  failure,  or  by  his  death,  to  devolve  to  my  natu- 
ral son,  for  use  and  benefit  of  his  children,  and  in  case  of  failure  of  them 
to  himself  and  his  heirs.  The  residue  of  my  property,  which  was  ac- 
quired by  my  industry,  and  therefore  solely  mme  at  my  disposal,  and 
after  payment  of  the  legacies  by  this  my  last  will  and  testament  given, 
as  also  any  farther  and  future  ones  I  may  give,  I  hereby  give  and  be- 
queath to  my  son  J.'  Stanley,  jun.,  whom  I  name  as  my  heir  for  such 
residue,  or  heir  to  the  residue  of  my  said  property,  under  condition  for 
his  attending  to  the  dispositions  on  my  part  made  in  my  present  will, 
and  that  they  are  complied  with  on  his  part ;  said  residue  consists  in 
money  I  have  in  the  English  funds,  the  three  per  cent,  consols,  five  per 
cent,  navy  annuities,  and  four  per  cent,  annuities,  also  different  sums  of 
money  in  hands  of  correspondents  abroad ;  also  some  here,  in  hands  of 
Messrs.  Gould  and  Co. ;  money  I  have  under  my  said  son's  name,  in  the 
funds  of  the  United  States,  and  houses  in  Lisbon  in  my  own  name.  All 
my  furniture  of  my  house,  linen,  and  plate,  I  hereby  give  and  bequeath 
to  my  natural  son  J.  and  R.  M.  Joaquina,  a  half  for  each,  and  to  devolve 
to  their  heirs  for  their  use  and  benefit.  I  farther  give  to  my  natural  son, 
and  R.  M.  Joaquina,  for  themselves  and  my  family,  the  use  of  the  house 
I  reside  in,  up  to  the  end  of  the  leases  to  July,  1824,  as  also  for  any  far- 
ther time  I  may  rent  the  house  for,  I  hereby  declaring  that  they  the 
aforesaid  and  my  family  are  my  true  and  only  representatives.  That 
considering  the  sum  of  2400/.  sterling  I  have  bequeathed  for  use  and 
benefit  of  four  of  the  children,  my  grand-children,  of  J.  M.  Bernes,  is  not 
sufficient,  I  hereby  bequeath  them  600/.  more,  sterling  money  of  Great 
Britain,  thereby  makiuj^  the  sum  of  3000/.  sterling  money,  to  devolve  in 
case  of  failure  of  any  of  them,  to  the  other  children,  my  grand-children, 
of  him,  J.  M.  Bernes,  as  already  determined  and  established  in  my 
present  will.  I  hereby  name  my  successor,  my  son  J.  Stanley,  jun.,  for 
the  second  life,  for  having  and  receiving  the  yearly  pension  or  pencaoof 
two  hundred  milreis  per  ann.  in  the  Royal  Erazio  in  Lisbon,  which  his 
Majesty  was  so  gracious  to  grant  me ;  and  I  hereby  name  and  empower 
my  said  son  to  have  the  arrears  that  may  be  due  to  me ;  in  failure  of  m^ 
said  son  before  my  decease,  I  nominate  my  natural  son,  J.  M.  or  his 
eldest  son,  as  my  successor  for  said  second  life,  to  have  said  pension 
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and  the  arrears/*      [Executors,  W.  N.  Roope,  Webster  Gordon.  (W, 
Cossart,  J.  Anglin,  substituted).     Funchal,  21st  of  June,  1820.] 

(Signed)  '  John  Stanley." 

"Codicil  to  my  last  will,  dated  21st  of  June,  1820. — I  hereby  con- 
firm my  last  will  in  every  particular,  and  add,  that  considering  I  have 
not  left  a  sufficiency  to  the  children  of  my  natural  son  J.  M.  Bernes, 
I,  by  this  my  last  will  and  testament,  bequeath  to  them  2000/.  sterling 
money  of  G.  B.  more,  making,  in  the  whole,  the  sum  of  5000/.  sterling 
money  aforesaid,  for  their  use  and  benefit,  to  devolve,  by  decease  of 
anv  of  them,  to  the  others  living,  and  in  case  of  their  failure,  to  de- 
volve to  the  father,  my  natural  son,  for  himself  and  his  heirs.  My 
executors  will  be  so  good  as  to  place  this  sum  at  interest  in  England, 
or  invest  it  in  the  public  funds  there,  as  they  shall  think  it  most  expe- 
dient, and  to  go  on  accumulating  until  the  children  come  of  age,  and 
then  to  be  at  their  disposal.  Should  my  executors  judge  it  a-propos  to 
make  the  investment  in  a  part  of  the  funds  I  have  in  my  name  in  said 
public  funds  in  England,  I  hereby  empower  them,  in  the  most  legal 
manner,  so  to  do,  and  in  same  manner  to  cause  transfers  from  my  name 
in  the  Bank  of  England,  to  the  name  of  the  father  Joze  Maria  Bernes, 
should  he  be  living,  and  in  failure,  to  the  trustee,  a  safe  one,  that  he 
may  nominate,  or  be  named,  if  necessary,  by  my  said  executors,  as  it  is 
to  them  I  look  for  protecting  the  children :  the  trustee  appointed,  to 
sign  a  deed  of  trust,  even  the  father,  that  said  investment  in  his  name  is 
solely  for  use  and  belonging  to  the  said  children,  and  the  dividends  aris- 
ing to  go  on  accumulating  as  aforesaid,  for  benefit  of  them  the  children." 
[James  Gordon  to  be  an  additional  executor.]  Funchal,  4th  July,  1820, 

"  (Signed)  John  Stanley." 

**  Second  Codicil  to  my  last  will  and  testament. — Reflecting  I  have 
not  made  a  separate  consideration  for  my  natural  son,  as  a  token  of 
my  regard,  as  also  that  he  is  unhealthy,  so  as  to  require  an  aid  for  him- 
self and  his  family  ere  many  years  passes  over,  I  hereby,  by  my  last 
will  and  testament,  give  and  bequeath  to  him  the  sum  of  2000/.  sterling 
money  of  G.  B.  for  himself  and  his  heirs.  As  half  the  revenue  of  the 
house  in  Lisbon  I  give  to  R.  M.  Joaquina  during  her  lifetime,  devolves 
to  my  son  J.  Stanley,  jun.,  by  her  decease,  and  but  the  other  half  de- 
volving to  J.  M.  Bernes,  and  only  during  his  life,  when  wish  the 
whole  should  be  for  himself  and  his  heirs,  whereas  it  returns  and  be- 
comes the  property  of  my  heirs ;  I  therefore,  as  an  indemnification, 
bequeath  to  him,  my  natural  son,  800/.  sterling  money,  for  himself  and 
his  heirs.  Should  it  unhappily  happen  that  my  son  J.  Stanley,  jun., 
from  instigation  (otherwise  he  will  not)  wish  or  attempt  to  cause  my  last 
will  and  testament  to  become  subject  to  the  laws  of  Portugal,  so  as  for 
not  being  able  to  dispose  of  more  than  a  third  part  of  my  property,  I 
therefore  hereby  declare,  that  the  dififerent  legacies  I  have  bequeathed 
by  my  said  last  will,  and  codicils  thereto,  are  all  of  them  from  said  third 
part  of  my  property,  a  minha  ter^a,  in  the  Portuguese  language ;  as  a 
penalty  for  my  said  son  so  attempting,  I  give  the  surplus  arising  of  my 
third  part  of  my  property,  a  minha  ter^a,  to  him  my  said  natural  son 
J.  M.  Bernes,  and  R.  M^  Joaquina,  a  half  for  each ;  but  this  is  not  to 
take  place  if  my  son  J.  causes  no  such  measure  either  from  himself,  or 
indirectly  by  means  of  any  other  person.  Under  the  like  penalty  my 
son  becomes  liable  for  any  investigations  he  may  be  instigated  to  make, 
from  suppositions  that  I  gave  sums  in  bills  of  exchange  or  moneys  for 
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purposes,  to  J.  M.  Bemes  and  R.  M.  Joaquina,  as  I  deny  such  being 
given,  on  the  contrary,  that  they  were  loans,  and  such  sums  only  lent, 
the  payments  of  which  I  hereby  forgive  them  the  parties,  and  such  pay- 
ments are  legacies  I  by  this  my  last  will  and  testament  bequeath  to 
them,  for  themselves  and  their  heirs,  out  of  third  part  of  my  property 
aforesaid.  As  the  property  I  gave  to  my  son  John  Stanley,  jun.,  and 
the  part  by  me  under  his  name  was  only  verbally  given,  and  not  by  any 
iri^vocable  agreement  in  writing,  and  as  it  is  but  formally  and  legally 
given  by  my  will,  it  consequently  becomes  a  part  for  adding  to  the  other 
part  of  my  property  for  forming  a  total,  and  thereof  a  third  part  at  my 
disposal,  according  to  the  laws  of  Portusal.  (a)  As  my  son  is  in  afflu- 
ence, according  to  certain  informations  ihave  received,  he  by  no  means 
wants  my  aid,  as  does  my  natural  son,  and  Joaquina,  independent  of  the 
immense  obligations  I  am  under  to  her,  therefore  I  beseech  and  beg  leave 
recommending  most  particularly  to  the  protection  of  my  executors,  as 
such  may  be  very  necessary,  from  the  motives  already  alleged.  Fun- 
chal,llth  July,  1820. 

"  (Signed)  John  Stanley." 

The  Third  Codicil,  dated  Funchal,  24th,  and  the  addition  to  it, 
dated  3 1st  October,  1622,  were  only  to  alter  the  executors. 

*'  A  Fourth  Codicil,  made  this  day,  to  my  last  will  and  testament. 
Finding  I  have  not  made  sufficient  provisions  for  my  grandchildren,  now 
increaf^  in  number,  I  hereby  confirm  the  provisions  I  already  made, 
which  are  to  be  considered  as  making  a  part  of  my  said  last  will  and 
testament,  which  provisions,  by  donations  on  my  part  from  me,  are  in 
trust  with  James  Campbell,  £sq.,  of  London,  namely,  one  for  a  limited 
sum,  a  considerable  time  back,  to  two  of  the  children,  as  per  trust-deed 
he  passed,  and  two  other  donations,  given  by  me  in  July  last,  say,  one 
of  1000/.  sterling  to  Joseph  J.  B.  and  John  M.  B.,  a  half  for  each ;  the 
other  donation  1  hereby  bequeath  to  Joseph  J.  B.,  of  1200/.  stock 
(twelve  hundred  pounds  sterling)  I  have  in  the  4  per  cents  Annuities, 
latterly  reduced  to  3^  per  cent.  Dividends  receiving  by  Messrs  James 
Campbell  and  Co.  to  whom  have  advised,  for  beins  transferred  to  and 
under  the  name  of  James  Campbell,  Esq.,  in  trust  for  him  Joseph  J.  B. 
until  he  comes  of  age,  for  being  transferred  to  and  under  his  name,  mean 
time  the  dividends  arising  and  receiving  are  for  his  use  and  benefit ;  and 
in  case  of  his  decease,  to  devolve  and  pass  to  the  other  children,  as  de- 
termined in  my  letter  of  advice  to  that  efiect,  and  the  respective  trust- 
deed  preparing  by  the  aforenamed  esteemed  friend,  which  is  to  be  con- 
sidered valid  and  had,  as  if  declared  herein  in  this  my  last  will  and 
testament.  Finding  I  have  not  made  such  provision  as  intended  and 
promised  to  my  said  grandson  Joseph  J.  B.,  my  favorite,  the  eldest  son, 
I  hereby  bequeath  to  him  2159/.  7i.  7d.  stock,  part  of  4259/.  7s.  Id. 
stock  I  have  in  the  new  4  per  cents,  hereby  revoking  any  power  my 
son  J.  Stanley,  jun.,  may  claim  from  my  will,  for  having  and  transferring 
that  part  of  the  said  stock  to  and  for  himself,  and  said  power  is  exclu- 
sively vested  in  them,  as  also  for  entire  of  that  sum  of  4259/.  7^.  Id.  stock 
I  have  in  the  new  4  per  cents ;  it  is  to  be  understood,  that  the  afore- 
mentioned power  of  transfer  is  exclusively  vested  in  my  executors, 

(a)  The  Portuguese  lawyera  staled ;  that  if  a  testator  in  his  lifetime  make  advances  to  any 
of  his  children,  siuh  advances  must  be  brought  into  a  calculation  of  his  efiects  afler  his  death,  so 
as  to  increase  the  proportion  of  which  he  has  a  ri?ht  to  dispose.  One  or  two  limited  the  appli- 
nation  of  this  rule  to  questions  arising  between  children  having  a  right  to  the  inheritance. 
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should  I  not  in  my  liretime  make  the  transfer  or  sale.  In  case  Joseph 
J.  B.  should  die,  one-half  of  the  sum  of  the  2159/.  7^.  7d.  stock  1  now 
bequeath  him  is  to  pass  to  John  M.  6.,  and  the  other  half  to  Joaquim 
M.  B.y  Antonio  J.  B.,  Yincente  F.  B.,  and  Maria  J.  B.,  divided  in  equal 
parts  between  them :  and  should  any  of  them  die,  his  part  is  to  pass  to 
the  surviving  ones,  divided  between  them,  and  should  they  die,  then  to 
devolve  and  pass  to  the  children  born  after.  Considering  that  to  the 
three  last  mentioned  children  no  certain  provision  is  made  by  me,  being 
but  casual,  to  John  M.  B.  being  but  small,  and  to  Joseph  J.  B.  not  so 
much  as  I  wished,  I  hereby,  by  my  last  will  and  testament,  bequeath  to 
them  of  the  2100/.  stock  aforesaid  in  the  new  4  per  cents,  in  manner 
fbllowinff ;  525/.  to  Joseph  J.  B. ;  700/.  to  John  M.  B.,  and  in  case  of 
death  ofhis  brother  Joseph,  his  part  to  pass  to  him  John  M.  B. ;  the  re- 
maining 875/.  I  bequeath  to  Antonio,  Yincente,  and  Maria,  divided  in 
equal  parts  between  them ;  and  in  case  of  one  dying  to  pass  to  the  other 
two,  and  should  two  of  them  die,  one  part  to  the  survivor  and  the  other 
part  to  the  next  born,  and  in  case  of  death  to  the  other  or  others  follow- 
ing: and  should  John  die,  his  part  or  parts  to  devolve  and  pass  to  the  three 
latter  children  mentioned,  and  in  defisiult,  to  the  next  born,  divided  in 
equal  parts  between  them.  In  case  I  did  not  mention,  in  my  general 
will,  the  sum  bequeathed  to  and  for  the  children  to  be  invested  in  the 
funds  in  England,  and  continue  until  they  come  of  age,  I  hereby  beg  the 
favour  of  my  executors  to  cause  such  to  be  done,  and  their  respective 
parts  to  be  delivered  to  them  when  they  come  of  age.  Funchal,  29th 
October,  1825.  » 

•'  (Signed)  John  Stanley*" 

**  This  codicil  is  m  my  hand- writing,  being  wrote  by  me. 

**  (Signed)  J.  Stanley." 

"  Witnesses,        (Signed) 

WUHam  BeUringery  Merchant. 
Jno.  Blandy,  Do. 

A.  H.  Renton,  M.  D.  (a) 

"  I  hereby  revoke  the  words  "  donations"  I  made  use  of  in  my  piesent 
codicil,  as  meant  them  advances  or  loans,  which  hereby  I  forgive  and  are 
forgiven  by  me,  they  the  said  advances  or  loans  being  constituted  by  this 
codicil  legacies,  and  are  to  be  had  as  such.    Date  as  oefore. 

"  (Signed)  John  Stanley." 

**  Done  on  recollection,  after  signing  the  witnesses." 

The  allegation,  in  support  of  the  papers,  pleaded  ^nerally, — that  the 
whole  of  these  papers  were  in  the  deceased's  hand-writing,  and  signed  by 
him.  The  will  and  first  two  codicils  the  deceased  declared,  in  the  pre- 
sence of  a  notary  and  five  witnesses,  to  be  his  solemn  will  and  testament, 
and  desired  they  might  be  considered  as  good,  firm,  and  valid ;  and  re- 
quested the  notary  to  draw  up  an  act  thereon,  which,  bein^  done,  the  de- 
ceased approved  and  signed  such  act ;  the  notary  attested  it,  and  the  five, 
witnesses  subscribed  their  names  thereto.  That  the  third  codicil,  the 
addition  thereto,  and  the  fourth  codicil,  were  each  published  and  declar- 
ed as  codicils  in  the  presence  of  three  witnesses,  who  attested  them.  The 
addition  to  the  fourtn  codicil  was  not  attested.  That  deceased  was  at 
all  times  of  sound  mind.    That  he  died  at  Madeira,  and  being  a  British 

(4)  The  third  oodicQ,  uid  also  Uie  addition  to  it,  weze  attested  in  the  lame  manner  by  three 
witnea  ea. 

Vol.  v.  19 
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subject  his  will  and  codicils  were  soon  after  his  death  deposited  at  the 
British  Consul's  office^  wherein  the  testamentary  dispositions  of  British 
subjects,  resident  at  Madeira,  are  usually  deposited.  That  the  will,  &c. 
remained  there :  and  that  paper  A  was  a  true  and  authentic  copy  of  such 
papers. 

On  this  allegation  fourteen  witnesses  were  examined :  two  at  Lisbon, 
eleven  at  Madeira,  and  one  in  London. 

The  opposing  allegation  pleaded,'^that  the  deceased  was  a  native  of 
Ireland,  which  ne  left  prior  to  1770  and  settled  at  Lisbon,  where,  and  at 
Madeira — an  island  within  the  dominions  and  subject  to  the  laws  of  Por- 
tugal,— he  resided  uninterruptedly  till  death.    That  in  January,  1770, 
the  deceased,.then  at  Lisbon,  abjured  by  a  public  act  of  renunciation  the 
Protestant  religion,  and  professed  that  of  the  Roman  Catholic  Church, 
and  afterwards,  in  the  same  month  married  Helena  Doran,  of  Irish  ex- 
traction, a  natural  bom  Portugese  subject,  his  widow,  without  any  mar- 
riage articles,  and  had  by  her  Stanley,  the  party  in  the  cause,  his  only 
surviving  child,  born  at  Lisbon,  in  December,  1777.    In  1798,  the  deceas- 
ed, desirous  of  perpetuating  his  residence  in  the  kingdom  as  a  Portugese 
subject,  obtained  an  act  of  naturalization ;  and  on  the  6th  of  March, 
1801,  in  virtue  of  permission  duly  granted  on  the  26th  of  Februaiy, 
1801,  signed  a  bond  of  allegiance  whereby  the  act  of  naturalization  came 
into  operation,  so  that,  from  such  signature,  he  became  ipso  facto  natu- 
ralized in  Portugal,  entitled  to  all  the  privileges  and  liable  to  all  the  obli- 
gations of  natural  born  subjects  of  Portugal.    That  during  the  occupa- 
tion; of  Portugal  by  the  French  in  1808,  on  production  of  such  act  of 
naturalization,  he  was  treated  as  a  native  Portuguese  subject,  and  his 
property,  as  that  of  a  natural  born  subject  of  Portugal.    That  in  1823, 
the  deceased,  then  at  Madeira,  authorized  his  son  to  take,  and  he  accord- 
ingly took,  on  his  father's  behalf,  an  oath  of  observance  of  the  constitu- 
tion under  the  Portuguese  monarchy ;  that  the  deceased  having  so  re* 
nounced  his  own  country  and  become  permanently  resident  and  ncUural' 
ized  in  the  kingdom  of  Portugal,  thereiy  became  and  thenceforward  was  in 
all  respects  subject  to  the  laws,  A'C.  of  Portugal,     That  in  me  absence  cf  a 
will  valid  by  the  laws,  ^c.  of  Portugal,  his  effects,  whet^esoever  situated, 
should  be  disposed  of  as  if  he  had  died  intestate.    That  by  the  laws,  &c. 
of  Portugal  any  Portuguese  subject,  leaving  a  widow  not  endowed  by  her 
marriage  articles,  and  issue,  cannot  dispose  by  will  of  more  than  one- 
sixth  of  his  whole  jproperty,  the  widow  necessarily  taking  a  moiety  (of 
two-thirds  of  which  moiety  the  issue  is  necessary  heir  at  her  decease), 
and  the  issue  two-thirds  orthe  other  moiety,  or  tne  whole  of  the  moiety 
if  the  father  does  not  dispose  by  will  of  his  third  thereof:  that  any  will  of 
a  Portuguese  subject  (leaving  a  widow  and  issue)  contrary  to  such  laws 
&c.  is  null,  and  such  subject  is  deemed  to  have  died  intestate.    That  the 
will  and  first  two  codicil^  in  this  case,  though  apparently  made  with  all 
the  legal  formalities  and  executed  according  to  tne  laws  of  Portugal,  are 
in  their  whole  substance  repugnant  to  such  laws,  &c.,  inasmuch  as  he 
gives  considerable  legacies  to  a  natural  son,  (a  spurious  and  adulterine 
offspring  not  legitimated  by  royal  authority,)  and  to  others  without  tak- 
ing account  of  the  widow's  moiety,  or  constituting  his  son  heir  of  two- 
thirds  of  the  other  moiety,  and  confining  himself  to  legacies  not  exceed- 
ing one-sixth  of  his  whole  estate,  as  he  was  bound  to  do  by  the  laws,  &c. 
of  Portugal.     That  the  latter  two  codicils  are  in  the  same  manner 
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repugnant  to  the  Portugese  laws,  &c.,  and  are  not  executed  according 
to  the  forms  prescribed  oy  that  law. 

In  supply  of  proof^  were  annexed  No.  1,  a  copy  of  the  act  of  abjuration 
of  the  Protestant  religion,  by  the  deceased  at  Lisbon,  in  1770 ;  pfo.  2,  a 
copy  of  the  act  of  naturalization  in  1798  (a) ;  No.  3,  a  certificate  of  the 
record  of  the  execution  of,  the  act  or  bond  of  allegiance  {b) ;  No.  4,  a  copy 
of  the  recognition  of  the  deceased,  by  the  commander  of  the  French 
forces  at  Lisbon  in  1808,  as  a  native  Portuguese  subject,  releasing  his 
property  froni  the  sequestration  made  by  the  French  of  English  property 
in  Portugal  at  that  time ;  No.  5,  a  copy  of  the  power  granted  by  the  de« 
oeased  to  his  son,  John  Stanley  to  appear  for  him,  and  take  and  subscribe 
the  oath  of  observance  to  the  constitution  of  the  Portuguese  monarchy  in 
the  year  1823  (c);  and  of  a  certificate  that  John  Stanley,  did,  in  1823, 
in  virtue  of  the  said  power,  and  as  the  representative  of  his  father,  take 
such  oath. — Thirteen  witnesses  were  examined  at  Lisbon  on  this  allega- 
tion. 

The  allegation  in  reply  pleaded; — that  the  testator  was  a  native-born 
subject  of  the  King,  andfrom  his  birth  resided  in  Ireland,  until  he  went 
to  Portugal,  to  transact  certain  commercial  affairs.  That  on  signing  the 
bond,  the  deceased  did  not  become  naturalized  in  the  kingdom  of  Portu- 
gal ;  for  that  by  the  laws  of  Portugal  all  grants  or  privileges  granted  by 
letters  patent,  or  otherwise,  are  omi^d  to  pass  through  the  Chancery 
Court  within  four  months  from  the  time  of  the  granting,  and  that  other- 
wise the  letters  patent  or  decrees  are  absolutely  null  and  void;  that  the 
act  of  naturalization  was  never  passed  through  the  Court  of  Chancery, 
and  therefore  was  altogether  invalid.  That  the  French  did  not  treat  the 
deceased  as  a  Portuguese  subject,  but  as  a  British  subject,  and  caused 
him  to  be  imprisoned,  and  his  property  sequestered  on  that  ground  alone, 
until  by  the  payment  of  a  consiaerable  sum  of  money  he  obtained  the 
liberation  of  nis  person  and  the'release  of  his  property;  and  thereupon, 
and  for  no  other  reason,  procured  the  recognition  of  his  naturalization. 
That  John  Stanley  (party  in  this  cause)  did  not,  in  1823,  in  the  name  of 
the  deceased,  take  the  oath  to  the  Portuguese  constitution,  in  consequence 

(a)  The  material  part  of  this  act  was,  in  substance,  as  fi>nows : — **  Dona  Maria,  &&— We 
make  known,  that  John  Stanley,  a  native  of  Irehind,  having  put  himself  under  our  immediato 
protection,  and  given  satis&ctory  probf  of  his  being  establiidied  in  this  kingdom,  with  an  inten- 
tion of  residing  therein  for  life,  as  our  subject,  we  naturalize  him  in  these  Kingdoms,  so  that  he 
may  be  entitled  to  all  franchises,  dignities,  and  privileges,  enjoyed  by  the  natives  of  these  realms, 
it  being  understood,  that  before  he  can  have  the  benefit  of  this  mandate,  he  shall  first  subscribe 
a  bond,  in  virtue  of  which  he  shaU  be  inscribed  amongst,  and  as  one  of  our  subjects,  so  that  he 
may  enjoy  the  said  rights  and  privDeges  to  which,  in  that  quality,  he  shall  become  entitled."— 
Lisbon,  2d  of  July,  I79& 

(6)  The  certificate  was  to  this  effect  :-~On  the  6th  of  March,  1801,  upon  a  dispatch  of  the 
26th  of  February,  1801,  an  act  and  bond  of  allegiance  was  subscribed  by  John  Stanley,  a  native 
of  Ireland,  upon  the  conditions  of  renouncing  ail  the  rights  and  privileges  of  his  nation,  subject- 
ing himself  to  the  laws,  &c,  of  these  kingdoms,  and  to  the  observaboe  and  payment  of  the  seve- 
ral obligations,  duties,  and  imposts,  to  which  native  subjects  are  liable,  as  if  he  were  a  native, 
not  to  absent  himself  from  this  kingdom  without  licence  firom  her  majesty,  the  whole,  upon  the 
pains  established  by  the  laws  of  Portugal,  he  hereby  binding  himself  volimtarily  to  the  above 
conditions,  and  promising  to  conduct  himself  as  a  true  subject  of  this  kingdom,  otherwise  to 
incur  the  penalties  attached  to  delinquents  in  such  cases,  and  particularly  to  ^e  forfeiture  of  his 
property,  in  case  he  should  at  any  time  claim  or  avail  himself  of  the  rights  and  privileges  of  the 
nation  which  he  doth  renounce." 

(e)  ^  I  give  full  authority  to  my  son,  for  me  and  in  my  name,  to  declare  upon  oath,  that  I  pro* 
n^ise  to  uphold  and  observe  the  political  oonstitut^ns  of  the  Portugese  monarchy,  as  decreed  by 
the  extraordinary  general  Cortes  of  that  nation,  my  said  son  having  my  authority  to  subscribe 
the  act  witnessing  my  said  promise,  upon  oath. — ^Madeira,  3d  of  January,  1823. 

**  (Signed)  John  Stanlkt.** 
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of  the  deceased  being  a  Portuguese  subject,  for  that  no  oath  was  at  such 
time  required  from  a  Portuguese  subject,  as  such ;  that  in  1823  the  de- 
ceased received  a  pension  from  the  Portuguese  Government,  as  a  reward 
for  having,  as  an  English  Merchant,  obtained  a  loan  for  the  Portuguese 
Government,  and  that  by  the  then  law  of  Portugal  all  persons  who  re- 
ceived pensions  were  obliged  to  take  an  oath  to  the  constitution.  That 
the  deceased  being  a  British-born  subject^  any  ivill  made  by  him  in  can/or" 
mity  to  the  laws  of  England^  is  good  and  valid  as  to  the  disposition  of  the 
lohole  of  his  property  whei'ever  situated;  that  a  will  made  by  a  Portuguese 
subject,  leaving  a  widow  not  endowed^  and  child,  and  being  contrary  to 
the  laws,  customs,  and  usages  of  Portugal,  is  not  null  and  void,  but  is, 
by  the  law  of  Portugal,  void  only  as  to  the  disposition  exceeding  one- 
sixth  of  the  whole  property.  That  the  deceased  professed  the  Protestant 
religion,  until  his  death,  but  that  being  desirous  of  marrying  a  Portu- 
guese Roman  Catholic  subject,  and  it  being  contrary  to  the  laws  of  Por- 
tugal for  a  Portuguese  Roman  Catholic  subject  to  marry  a  Protestant, 
he,  to  enable  him  to  marry,  and  for  no  other  purpose,  submitted  to  a 
form  of  renunciation  of  Protestanism,  and  made  an  open  profession  of 
the  Roman  Catholic  religion,  but  did  not  comply  with  the  orders,  or  at- 
tend to  the  religious  services  of  that  church,  but  always  conformed  to 
the  Protestant  worship.  That  the. deceased  as  well  previously  as  sub- 
sequently to  his  will,  declared  he  was  a  Protestant,  and  that  he  wished 
to  die  in  the  Protestant  faith,  and,  at  Madeira,  he  frequently,  and  until 
within  a  short  period  of  death,  declared,  that  if  prevented  from  returning 
to  England,  he  wished  to  be  buried  in  the  English  burial  ground  in  Ma- 
deira. That  whilst  at  Lisbon,  and  in  Madeira,  he  always  intended  to 
return,  and  permanently  reside  in  his  native  country,  and  frequently  de- 
clared his  intention  so  to  do:  that  on  several  occasions  he  actually- took 
steps  for,  but  by  unforeseen  occurrences  was  prevented  from  executing, 
such  intention,  though  he  never  abandoned  it. 

On  this  allegation  twenty-seven  witnesses  were  examined ;  nine  at 
Lisbon,  seventeen  at  Madeira,  and  one  in  London. 

It  was  proved  that  the  deceased  was  a  native  of  Ireland,  that  he  went 
to  Lisbon  prior  to  1770 :  that  in  1809  he  went  to  Madeira,  and  from  the 
time  he  first  left  Ireland  he  was  resident  in  the  Portuguese  dominions : 
that  his  wife,  though  of  Irish  extraction,  was  a  native  Portuguese  subject 
and  a  Catholic :  that  the  deceased,  in  1770,  abjured  the  Protestant  reli- 
gion.. That  his  legitimate  and  illegitimate  children  and  grand-children 
were  all  brought  up  as  Catholics,  and  that  all  the  inmates  of  his  house 
were  Catholics ;  that  he  did  once  at  Lisbon  receive  the  sacrament  as  a 
Catholic.  That,  in  1801,  the  deceased  signed  the  bond  of  allegiance: 
in  1823,  made  a  declaration  of  adherence  to  the  Portuguese  constitution, 
which  was  required  to  be  taken  by  all  Portuguese  subjects  who  held 
office  or  received  pensions  (a).  That  he  had  houses  at  Lisbon  and 
money  invested  in  the  American  and  other  funds,  as  well  as  in  the  Eng- 
lish. That  though  the  deceased,  on  account  of  his  name,  was  at  first,  m 
1808,  thrown  into  prison  and  his  property  sequestered  by  the  French, 
yet  both  he  and  his  properly  were  afterwards  released ;  but,  except 
Exhibit  No.  4,  there  was  no  direct  evidence  on  what  ground  he  was  re- 
leased. 

On  the  other  hand; — ^That  the  deceased  abjured  his  religion  only  in 

.    (o)  Hie  deccued  did  receive  a  penebn. 
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order  to  marry,  since  a  Portuguese  Roman  Catholic  subject  and  a  Pro- 
testant could  not  intermarry  (some  of  the  lawyers  said,  not  even  with  a 
disp^sation).  That  he  did  not  at  Madeira  conform  to  the  worship  and 
ceremonies  of  the  Church  of  England ;  that  he  was  not  treated  by  the 
Catholic  curate  of  his  parish  as  a  Catholic ;  that  though  not  of  strong 
religious  feelings  he  did  occasionally,  though  rarely,  attend  service  at 
the  English  church ;  and  in  his  last  illness  sent  for  the  English  Protes- 
tant clergyman.  That  he  freauently  declared  himself  a  Protestant,  and 
expressed  abhorrence  of  Catholicism.  It  was  further  proved  that  he  de- 
scribed himself  as  a  British  subject,  that  he  often  expressed  his  earnest 
wish  and  intention  "  to  return  to  end  his  days  in  Ireland,"  or  **  to  lay  down 
his  bones  in  his  native  country."  That  once,  about  1822,  being  requested 
to  wait  a  little  for  his  rentf  he  said  '<  he  could  not,  because  he  was  pre- 
paring to  leave  the  island  and  go  to  his  native  country :"  he  would  say, 
"  God  forbid  I  should  die  or  be  buried  here."  Latterly  he  used  to  say, 
"  he  feared  from  his  infirmities  he  should  not  be  able  to  accomplish  his 
return;  and,  about  a  year  before  his  death,  on  passing  the  English  Pro- 
testant chapel  and  burying-ground  at  Funchal,  he  said,  *'  he  feared,  not- 
withstanding all  his  hopes  and  intentions  of  returning  home,  that  place 
would  receive  his  bones."  That  on  his  death  he  was  there  buried,  and 
his  will  taken  possession  of  by  the  British  consul,  as  was  usual  with  the 
wills  of  the  subjects  of  England.  That  he  invested  his  money  principally 
in  the  British  funds,  and  when  his  wife  became  deranged,  he  sent  her 
over  to  Ireland  and  made  her  an  allowance  there.  That  in  expectation 
of  the  French  invasion  he  had,  as  a  precautionary  measure,  transferred 
his  property  into  the  name  of  his  son,  who  was  born  in  Portugal  {a). 

(a)  The  prominent  points  of  evidence,  as  to  the  deceased^s  religion  and  national  character, 
on  both  sides  are  set  forth  in  the  following  parts  of  the  depositions. 

Henry  Veitch,  Esq.  (ejcarnined  in  London)  deposed. 

**  That  the  deceased  was  a  British  subject  was  never  doubted  or  disputed, by  the  Portuguese 
authorities ;  deceased  resided  in  that  island  as  a  British  subject,  claimed  to  be  so  considered, 
and  was  so  considered,  from  first  to  last;  upon  his  death,  deponent,  as  British  Consul,  attended 
at  deceased*s  house,  and  having  found  the  will  and  codicils,  carried  them  to  the  British  Judge 
Conservator,  in  whose  presence  they  were  opened,  and  the  usual  act  thereof  was  recorded ;  the 
will  and  codicils  were  by  their  joint  act  deposited  with  deponent,  and  remained  in  bis  official 
custody  in  the  Office  of  the  British  Consul,  where  they  were  left  by  deponent,  when  he  quitted 
the  island,  in  the  autumn  of  the  last  year  (1828) ;  if  any  of  the  executors  had  acted,  the  testa* 
mentary  papers  of  deceased  would  have  been  duly  registered  in  the  office  of  the  Consul,  and 
then  delivered  back  to  be  acted  upon ;  but  as  all  the  executors  declined  to  act,  the  papers  were 
deposited  as  before  deposed. 

**  Deceased  informed  deponent  that  he  was  a  Protestant,  but  had  married  a  Roman  Catholic ; 
deponent  never  understood  from  him  that  he  had  conformed  in  any  degree,  or  at  any  time,  to 
the  Roman  Catholic  religion ;  he  did  not  do  so  in  Madeira  ;  he  paid  ver^  little  or  no  attention 
to  religious  services,  but  deponent  does  not  doubt  he  was  a  Protestant ;  he  was  buried  in  the 
Protestant  ground  at  Madeira,  which  certainly  would  not  have  been  allowed  by  the  Portuguese 
clergy,  had  deceased  at  any  time,  to  their  knowledge,  conformed  to  the  Roman  Catholic 
Church. 

Edward  Porter,  Esq.,  Acting  Consul  at  Madeira. 

"  He  knew  deceased.  In  the  registers  of  the  deaths  of  British  subjects  kept  in  the  office  ci 
the  British  Consul  in  Funchal,  the  death  of  deceased  is  entered.  On  the  death  of  a  British 
subject  dying  testate  in  the  Island  of  Madeira,  their  wills  are  registered  at  the  British  Consulate ; 
the  will  and  codicils  in  question  were  registered  as  usuaL 

Andrew  Forres^  of  Lisbon,  Exchange  Broker. 

^  Deponent  knew  deceased  from  17^,  until  he  (deceased)  went  to  Madeira,  in  1809 ;  deceas- 
ed was  continually  resident  in  Portugal  during  dc|ionent*s  acquaintance  with  him ;  he  was  the 
principal  of  a  mercantile  house  of  eminence  in  Lisbon  ;  deponent  was  accustomed  to  see  him  at 
least  once  every  week ;  durinff  the  period  of  deponent^s  acquaintance  with  him,  deceased  pro- 
fessed the  Roman  Catholic  rehgion ;  he  was  married  when  deponent  first  knew  him ;  deponent 
knew  his  wife  Helena,  formerly  Doran,  and  her  parents,  she  was  bom  in  Portugal  of  Irish 
parents;  deceased  had,  by  his  said  wife,  three  children ;  John,  party  in  this  cause,  is  the  only 
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The  Portuguese  lawyers  deposed  that  the  carta,  or  act  of  naturaliza- 
tion, unless  passed  within  four  months  through  the  chancery,  would  be 
null ;  but  that  the  time  might  be  extended  by  the  favour  of  the  crown. 
One  indeed,  Matta,  said,  that  as  it  was  for  a  naturalized  permanent  re- 
sidence, it  would  take  etfect  without  passing  through  chancery.    There 

one  that  survived  deceased;  they  were  all  educated  in  the  Roman  Catholic  religion ;  the  mother 
was  a  Roman  Catholic.  Deponent  was  in  Lisbon  during  the  occupation  of  Portugal  by  the 
French,  and  he  believes  that  the  naturalization  of  deceased  was  a  protection  to  him,  and  saved 
his  property.  Of  his  having  abjured  the  Protestant  religion,  deponent  often  heard  his  parents 
speak  as  that  to  which  deceased  had  recourse  for  the  purpose  of  marrying.  Deponent  went 
through  the  ceremony  of  being  naturalized  at  the-  time  of  the  French  invasion :  that  was  only 
an  expedient  on  the  part  of  deponent 

Dennis  Connell,  Merchant,  aged  64,  a  native  of  Lisbon,  and  always  resided  there. 

**  Knew  deceased  from  1780  to  1809,  when  deceased  left  Lisbon.  He  never  knew  deceased 
when  a  Protestant ;  he  professed  the  Roman  Catholic  religion  during  all  the  time  deponent 
knew  him,  and  once  (in  1794)  deponent  was  present  when  deceased  received  the  blessed  sacra- 
ment ;  all  deceased^s  children  were  educated  as  Catholics. 

The  Rev.  W.  W.  Deacon,  Chaplain  to  the  British  residents  at  Madeira. 

"  Deponent  since  October  1821  knew  deceased  till  deceased's  death ;  deponent  had  very  little 
communication  with  deceased,  but  during  his  illness  he  sent  for  deponent,  about  three  months 
before  his  death  ;  deponent  apologized  for  apparent  inattention,  saying,  that  he  had  supposed 
him  to  be  a  Catholic ;  deceased  replied,  he  held  the  Catholic  religion  in  abhorrence ;  he  had  lived 
too  long  in  a  Catholic  country  to  be  ignorant  that  it  was  a  system  of  delusion ;  he  spoke  of  the 
ceremonies  of  that  church  as  mummeries,  and  reprobated  the  whole  in  very  strong  terms ;  he 
appeared  a  man  who  had  been  long  indifferent  to  all  religion,  though  awakened  to  an  anxiety 
respecting  it,  when  illness  and  infirmity  pressed ;  deceased  wished,  as  he  said,  to  put  himself 
into  deponent's  hands,  addin^r,  that  he  must  make  up  his  accounts,  as  he  was  not  long  for  this 
world ;  deponent  continued  his  visits  to  deceased  to  the  last,  and  deceased  received  and  ,welcom- 
ed  them  ;  deponent  lent  him  books,  of  which  deceased  afterwards  expressed  his  high  approba- 
tion,  and  unless  deceased  were  a  most  practised  hypocrite,  he  died  a  Protestant;  deponent  did 
not  communicate  or  pray  with  him,  for  deceased  did  not  express  any  wish  that  he  should  do 
either,  though  deponent  gave  him  the  opportunity  of  so  doing.  That  deceased  ever  conformed 
publicly,  with  the  religious  services  of  either  church,  Protestant  or  Catholic,  deponent  does  not 
know ;  he  said,  as  an  excuse  for  never  attending  the  English  chapel,  that  he  was  afraid  of  sit- 
ting in  a  draught  of  air,  and  must  have  somethmg  on  his  head,  which  would  have  excited  ridi- 
CU&  among  the  younger  parts  of  the  congregation ;  deponent  considered  that  but  an  excuse ; 
during  his  illness,  however,  and  as  long  as  deponent  visited  him,  which  was  as  long  as  deceased 
was  in  a  state  to  receive  him,  when  he  could  speak  but  little,  and  was  gradually  smking  under 
the  influence  of  stupor,  deceased  appeared  to  be,  and  was,  as  he  believes,  sincere  in  his  declara- 
tions of  adherence  to  the  Protestant  faith. 

Januario  da  Costa,  of  Madeira,  Notary  public,  aged  59. 

"  Deponent  (after  the  execution  of  the  will)  inquired  of  deceased,  as  it  was  hb  duty  to  do,  of 
what  crown  or  kingdom  he  was  a  subject ;  and  deceased  having  declared  himself  to  be  a  Britii^ 
subject,  it  was  so  expressed  in  the  approvaL 

The  Rev.  Joze  Da  Costa. 

**  He  has  been  curate  of  the  parish  of  St«  Peter,  Funchal,  during  the  last  ten  years :  deceased 
never  during  that  period,  attended  or  conformed  to  any  part  of  &e  worship,  service,  orders,  or 
acts  of  the  Roman  Catholic  Church,  public  or  private,  to  the  best  of  deponent's  knowledge  or 
belief;  deponent  believes  him  to  have  been  a  Protestant 

**  On  interrogatory,  respondent  never  saw  deceased  at  the  English  Protestant  Chapel ;  all  the 
inmates  and  servants  of  tlie  house  in  which  deceased  resided  in  Funchal  were  Portuguese,  and. 
Catholics ;  J.  Bernes  is  a  Roman  Catholic,  and  his  children  have  been  baptized  and  educated  in 
that  faith ;  Joaquina  was  a  Catholic. 

.The  Rev.  F.  Da  Silva. 

**  He  knew  deceased ;  he  resided  in  the  parish  of  St  Peter,  of  which  deponent  is  vicar,  from 
1811  till  his  death  ;  deponent  has  been  vicar  since  1815 ;  deponent  has  examined  the  register  of 
the  parishioners,  which  contains  the  names  of  all  persons  residing  in  the  parish,  in  whatever 
capacity,  who  are  Catholics,  and  are  therefore  required  to  attend  confession ;  that  register  has 
been  regularly  kept,  and  the  name  of  the  deceased  does  not  appear  fi-om  1811,  when  he  became 
a  resident,  till  his  death ;  deceased  was  never  known  by  deponent  to  attend  confession,  or  the 
public  service  of  tlie  church,  or  to  conform  in  any  way  to  the  religious  services  or  acts  thereof 
at  any  time,  in  public  or  private ;  deponent  does  not  know  that  deceased  conformed  to  the  wor- 
ship or  service  of  the  Protestant  church,  but  on  two  or  three  occasions  deceased  told  deponent 
he  was  a  Protestant  and  not  a  Catliolic,  because  it  would  interfere  with  his  commercial  concerns ; 
deponent  believed  deceased  to  be  a  Protestant,  and  therefore  allowed  him  to  be  buried  in  the 
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\vas  no  proof  that  it  had  so  passed ;  but  the  lawyers  said,  it  could  not 
have  been  recorded  unless  all  the  necessary  formalities  had  been  observ- 
ed. That  on  signing  the  bond  of  allegiance  the  carta  of  naturalization 
comes  into  operation,  and  thenceforth  is  of  full  effect :  the  party  becomes 
entitled  to  all  the  privileges,  and  is  liable  to  all  the  obligations  of  natural 
born  subjects  of  tnat  kingdom ;  and  some  of  the  lawyers  expressed  an 
opinion  that,  in  the  absence  of  a  will,  valid  by  the  law  of  Portugal,  the 
effects  of  a  person  so  naturalized  must  be  disposed  of  as  if  he  died  in- 
testate (a). 

It  was  admitted  on  one  side  and  the  other,  that  the  execution  of  the 
will  and  first  two  codicils  was  in  accordance  with  the  formalities  requir- 
ad  by  the  Portuguese  law  for  a  sealed  will  (Ordenacoens,  B.  4.  t.  80  and 
S6,{b)     That  to  render  testamentary  papers  valid  by  the  law  of  that 

groand  belongiDg  to  the  English  Protestants  at  Fanchal,  which  deponent  could  not  otherwise 
have  suffered  lo  be  done. 

'  The  Rev.  C.  Salgado,  Head  Vicar  of  the  Parish  of  the  S^,  in  the  Cathedral  of  Fonchal,  aged  63. 
^  **"  Deponent  knew  deceased  from  the  time  of  his  arrival  at  Funchal,  in  1808 ;  the  first  parish 
in  which  he  resided  was  that  of  the  S6.  In  tl^  parish  registers  of  the  S^  for  1810-1],  the 
hoose  of  deceased  is  registered,  and  the  names  of  the  persons  being  Catholics  therein  are  regis- 
tered, bat  in  that  list  the  name  of  deceased  does  not  occur,  he  is  mentioned  only  as  the  occupier 
of  the  house;  hence  deponent  saith,  it  clearly  appears  that  deceased  did  not  at  that  time  profess 
the  Catholic  faith,  or  conform  to  the  discipline,  service,  or  orders  of  that  Church.** 

(a)  The  lawyers  were  all  of  Lisbon,  XrL.DD.,  advocates  in  the  Casa  da  Supplica^ao,  the  first 
tribunal  of  justice ;  and  to  which  causes  concernmg  wills  are  brought  by  ultimate  appeaL  Four 
were  examined  on  each  side ;  viz. 

FOR  STAKUET.  FOR  BERNKS. 

Felipe  de  Medeiro    ......  Aged  62        Adriano  Barreto    ..*...  Aged  27 

Joeqoim  Simas   .......   «— -  24        Antonio  da  Silva 40 

Inacio  da  Matta 81        Manoel  Verdades — —  45 

Joao  Ferreira 78        Joze  de  Veiga 34 

(6)  *'If  the  leaseholder,  making  his  will,  institutes  his  descendants  or  ascendants,  it  will  be 
acted  as  when  he  dies  abintestated,  although  in  the  will  he  may  bequeath  his  third  part  to  any 
person  that  is  not  his  descendant  or  ascendant  Sec.  4,  what  we  say  about  sons  and  grandsons 
by  line  of  descent  will  be  observed  with  those  of  the  line  of  ascent,  viz. — Father,  mother,  and 
grandfathers  and  mothers,  when  there  are  none  in  the  line  of  descent,  because,  while  there  are 
descendants,  this  lease  will  not  come  to  the  ascendants ;  and  if  there  is  no  legal  descendant, 
although  there  may  be  a  legal  ascendant,  his  natural  son,  though  his  father  was  a  nobleman, 
shall  come  to  it,  and  the  spurious  son  shall  not  be  entitled  to  the  lease,  unless  he  is  legitimated 
by  us  in  such  a  manner  that  he  may  succeed  abintestated,  and  not  in  any  other  way.  All  mar- 
riages in  our  kingdoms  ^re  understood  to  be  done  by  contract  of  halves,  except  when  another 
thing  shall  be  agreed,  what  was  agreed  shall  be  fulnlled.  When  any  person  wishes  to  have  his 
open  win  made  hy  a  notary,  he  must  have  five  witnesses,  free  men,  or  reputed  such,  of  more 
than  finirteen  years  of  age,  so  that  with  the  notary  that  writes  the  will  there  may  be  six  wit- 
nesses; the  will  the  notary  must  write  in  his  register,  and  shall  be  signed  by  the  witnesses, 
and  by  the  testator,  if  he  can  sign,  and  if  he  cannot,  one  of  the  witnesses  must  sign  for  him, 
near  the  mark,  declaring  that  he  signs  by  order  of  the  testator,  because  he.  cannot  sign,  and 
such  will  shall  be  valid.  If  the  testator  wants  to  make  a  sealed  will,  afler  writing  or  having 
his  testament  written  by  some  person,  he  shall  si^  it  if  not  written  by  himself:  for  if  so  writ- 
ten  it  will  be  sufficient,  though  it  might  not  be  signed  by  him :  and  not  knowing  how  to  sign, 
it  must  be  signed  by  the  person  that  has  written  it,  sealed  and  sewed,  and  the  testator  shall 
deUverit  to  the  notary  before  five  witnesses,  free  men,  or  reputed  as  such,  over  fourteen  years 
of  age,  and  befiire  them  the  notary  will  ask  him  if  that  is  his  will,  and  if  he  holds  it  to  be  good, 
firm,  and  valid,  and  if  he  says  **  Yes,*'  the  notary  shaU  immediately,  in  the  presence  of  the 
witnesses,  make  the  instrument  of  approval  on  the  back  of  the  will,  declaring  the  testator  deli- 
vered it  to  him,  and  took  it  for  his  good  and  firm  will,  and  the  same  instrument  of  approval  all 
the  five  witnesses  must  sign,  and  the  testator,  if  he  can  sign ;  and  not  being  able  to  sign,  one  of 
the  witnesses  shall  sign  for  him,  declaring  near  the  mark,  that  he  signs  by  order  of  the  testator, 
because  he  is  not  able  to  si^n,  and  in  no  other  manner  shall  the  will  be  valid ;  and  this  not- 
withstanding any  usage  to  die  contrary  in  an^  place ;  and  the  notary  which  shall  make  an 
instrument  of  approval  to  any  will  or  codicil,  without  having  it  signed  by  the  witnesses,  and  by 
the  testator,  shall  lose  his  omce,  and  the  instrument  of  approval  shall  be  nulL  Sec.  2.  To  avoid 
forgeries  in  wills,  the  instrument  of  approval  is  to  be  writteh  on  the  will,  or  if  that  is  impossi- 
bk,  80  annexed  that  the  true  will  may  not  be  taken  from  such  instrument,  and  another  be  put 
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country  those  formalities  were"  requisite ;  that  the  third  and  fourth  codi- 
cils were  not  executed  with  those  formalities,  and  were  consequently 
invalid  if  the  Portuguese  law  were  to  govern  the  case.  It  was  further 
admitted,  that  when  a  marriage  takes  place  without  marriage  articles, 
the  surviving  party  is  entitled  to  a  moiety  of  the  whole  property  abso- 
lutely :  if  there  be  legitimate  issue,  such  issue  is  in  like  manner  entitled 
to  two-thirds  of  the  other  moiety ;  and  over  the  remaining  one-sixth  of 
the  whole  the  deceased  has  a  disposing  power :  (Ordena9oens,  B.  4.  t. 
46  and  82.)  Thus  far  all  the  lawyers  were  agreed  ;  but  on  other  points 
they  differed.  Of  those  examined  for  Stanley,  Medeiro  thought  it  was 
necessary  expressly  to  institute  the  issue  heirs  of  two-thirds  of  the 

in  its  stead.  3.  In  the  absence  of  a  notary,  the  will  may  be  made  with  fiye  witnesses,  if  written 
or  signed  by  the  testator,  or  with  six,  if  written  by  another  person.  4th.  Provides  for  nuncnpa- 
tive  wills  at  the  point  of  death.  If  a  father  or  a  mother  make  a  will,  and  knowing  they  have 
children,  take  the  third  part  of  their  moiety  of  the  property,  and  dispose  of  it  in  favour  of  any 
person  they  may  think  proper,  or  shall  order  it  to  be  distributed  after  their  deaths  according-  to 
their  wishes,  although  in  the  will  the  children  may  not  be  positively  instituted  or  disinherited, 
such  will  is  valid,  because,  as  he  disposed  of  the  third  part  of  his  property  in  the  will,  and 
knew  he  had  children,  it  seems  that  he  wanted  to  leave  to  tliem  the  other  two  parts,  and  to  in- 
stitute them  in  the  same,  although  he  did  not  mention  them  positively,  and  so  they  must  be 
held  as  instituted  heirs  in  the  manner  as  if  they  had  positively  been  instituted  in  the  will.  Ist 
And  the  father  or  mother  disposing  in  their  will  of  all  their  property  and  goods,  making  no 
mention  of  the  legal  children,  knowing  he  or  she  had  qne,  or  disinheriting  him,  not  declaring 
the  legal  cause  of  so  disinheriting  him,  such  will  is,  by  law,  null,  and  of  no  validity  as  to  what 
respects  the  institution  or  disinheritance  in  the  same  made,  but  the  legacies  contained  in  the 
the  same  will  shall,  in  all  cases,  be  firm  and  valid,  inasmuch  as  they  may  come  within  the  testa* 
tor's  tliird  part,  so  and  in  such  manner  as  if  the  will  had  been  good  and  valid  by  law.  2d. 
And  the  father  or  mother,  declaring  in  their  will  the  reason  why  they  disinherit  their  legal 
child,  if  the  instituted  heir  in  the  wiU  wishes  to  have  the  inheritance  so  disposed  in  his  favour, 
he  necessarily  must  prove  .such  reason  to  be  true  as  declared  in  the  will,  and  that  it  ir  a  legal 
and  sufficient  one  for  the  child  to  be  by  virtue  of  it  disinherited,  and  bein^  proved,  the  will  sImJI 
be  valid,  and  the  instituted  heir  shall  have  the  inheritanoe  so  disposed  m  his  fiivour,  with  no 
other  impediment.  And  if  he  doe*  not  prove  the  cause  of  the  disinheritance  to  be  true  and 
legal,  the  will  shall  become  null,  and  the  child  shall  inherit  the  whole  of  his  father  or  mother's 
property  if  he  wishes,  but  must  pay  the  legacies  contained  in  the  will,  as  above  stated.  3d.  But 
if  the  fother  or  mother,  at  the  time  of  making  their  will,  had  a  legal  child,  and  believing  him 
dead,  did  not  mention  him  in  the  will,  but  Mqueathed  all  their  property  and  goods,  instituting 
anotlier  heir,  in  such  case  the  will  shall  be  null,  not  only  in  what  respects  to  the  institution,  but 
also  to  the  legacies  contained  in  tlie  same.  4th.  All  that  is  above  steted,  as  taking  place  when 
the  fother  dies,  leaving  children,  will  also  take  place  when  he  makes  a  will,  and  dies  without 
children,  but  leaves  grandsons  or  other  descendants ;  and  also  when  the  son  or  other  descendant 
dies,  and  makes  a  will,  leaving  no  descendants,  and  has  his  &ther,  mother,  or  other  asceodante 
living.  5th.  Also,  if  the  fother  or  mother,  at  the  tune  of  making  their  will,  had  no  legal  son, 
and  afterwards  he  had  one,  or  had  one  already,  and  did  not  know  it,  and  this  one  is  alive  at  the 
time  of  the  death  of  the  fother  or  mother,  this  will,  as  also  the  legacies  in  the  same,  shall  be  null 
and  of  no  effect 

**  As  to  codicils,  whether  opened  or  made  by  public  notary,  or  scaled  with  instrument  of  ap- 
proval, in  the  back,  or  made  and  signed  by  the  testator,  or  by  any  other  private  person,  it  is  suf^ 
ficient  that  four  witnesses  be  present  (when  they  are  made,)  men  or  women,  of  more  than  four- 
teen  years  of  age,  free,  or  reputed  as  such,  so  that  with  the  notary,  or  with  the  person  which 
makes  them,  there  are  five  witnesses,  upon  condition  that  the  witnesses  named  m  the  instru- 
ment of  approval  shall  all  sign  the  same ;  and  when  any  child  of  an  ecclesiastic,  or  of  any 
other  connexion  reproved  or  punishable  by  our  laws,  or  by  the  common  law,  to  which  the  father 
or  mother  cannot  succeed,  because  he  has  been  so  bom  of  a  reproved  or  punishable  connexion, 
dies  abintestate,  his  brother,  son  of  his  mother,  although  he  may  be  bom  of  an  illegal,  reproved, 
or  punishable  connexion,  will  succeed  to  him,  and  be  nis  heir,  if  there  is  no  other  impediment 
but  the  one  of  being  the  offspring  of  such  connexion ;  and  also  he  may  succeed  to  any  other 
relations  and  kindred  by  the  mother's  side  and  blood ;  so  tha(  the  brothers  and  the  other  ulterior 
kindred  may  succeed  between  themselves  abintestated,  though  they  may  descend  from  a  con- 
demned and  illegal  connexion  b^  the  mother's  line  and  blood ;  and  as  to  what  respecte  the  suc- 
cession of  those  who  are  of  an  illegal,  though  not  of  a  condemned  nor  punishable  eoonezion, 
what  in  our  laws  and  the  common  law  is  determined  will  be  executed. 

**  On  the  death  of  the  husband,  the  wifo  remains  in  possession  and  in  the  administration  of 
all  the  property,  if  at  the  time  of  such  death  she  was  Uving  and  maintained  as  man  and  wift. 
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moiety  9  and  if  the  testator  did  not  expressly  do  so,  or  if  he  left  away  more 
than  one-sixth  of  the  whole  property,  or  left  legacies  to  an  adulterine 
issue,  the  will  was  void  in  toto.  The  others  all  agreed,  that  it  was  not 
necessary  expressly  to  institute  his  legitimate  issue  to  two-thirds  of  the 
moiety,  and  that  if  he  disposed  of  more  than  one-sixth  of  the  whole,  the 
will  was  not  absolutely  null  in  toto,  but  only  as  to  the  excess ;  and  that 
the  legacies  must  abate  in  proportion ;  and  those  to  the  adulterine  issue 
(if  illegal)  would  only  vitiate  sdcb  legacies,  and  not  afi^t  the  general 
validity  of  the  will.  Simas  thought  neither  Bernes  nor  his  cnildren 
could  take  legacies.  Malta, — that  Bernes  could,  but  that  his  children 
could  not.    Ferreira, — that  both  Bernes  and  bis  children  couId.(a) 

and  from  her  hand  the  hein  of  her  husband  will  receive  the  diTiBioii  of  all  the  property  remain- 
ing at  the  hoaband'a  death,  and  the  legatees  their  legacies,  insomuch,  that  if  any  of  the  heirs  or 
legatees,  or  any  other  persoo,  takes  possession  of  any  thing  belonging  to  the  inheritance,  afler 
the  hnsband*8  death,  without  the  wife^s  consent,  she  may  consider  herself  dispossessed  thereof! 
and  it  must  be  to  her  restitoted,  and  as  fh>m  the  moment  that  the  marriage  b  consummated  by 
oopulattoo,  the  wife  becomes  entitled  to  the  half  of  all  the  property  of  Mb,  and  the  husband, 
on  the  death  of  the  wife,  continues  in  the  old  po^lMssion  be  had  before,  it  is  jnst,  that  on  the 
death  of  the  husband,  she  should  remain  in  possession,  and  with  the  administration  of  all  the 
properhr." 

(a)  MKDDao  deposes :  the  formalities  necessary  for  the  validity  of  a  will  or  codieil  are  set 
&rth  in  the  Ordena9ao  do  Regno,  t  80,  s,  1,  and  1 86,  that  any  will  or  codicil  be  valid  depends 
not  only  on  the  observance  of  the  extrinsic  formalities,  but  also  on  that  which  is  intrinsic,  for  if 
the  latter  be  wanting,  the  former  are  of  no  value ;  there  may  indeed  be  certain  prohibited  dis- 
positions in  wills  that  do  not  affect  the  validity  of  the  whole  instrument,  as  for  instance,  by  a  law 
passed  on  the  9th  November,  1769,  not  in  the  Book  of  Laws,  but  altering  the  law  found  under  tit 
18,  of  the  second  book ;  and  there  are  others  of  a  similar  kind,  the  Iwquest  of  some  estate  in 
favour  of  a  convent,  in  which  case  the  particular  disposition  is  null,  and  the  estate  passes  to  the 
1ml  heir,  but  the  rest  of  the  will  is  good ;  if  a  legitimate  child  be  not  eonstituted  heir  of  two  parts 
of  the  moiety  aforesaid,  or  if  the  will  contain  dispositions  in  favour  of  an  adultorine  son,  one  born 
from  a  condemned  connection,  who  is  by  law  prohibited  to  succeed  in  any  thing  to  his  Either, 
unless  legitimated  by  royal  patent,  the  will  or  codicil  is  altogether  void,  and  of  no  value ;  4th  Book 
of  Laws,  1 82,  s.  1  and  3,  1 93,  s.  1,  and  1 36,  s.  4.  His  opinion  on  the  testamentary  papers  in 
question  is,  that  the  deceased  having  declared  that  he  had  a  child  of  the  legitimate  marriage,  and 
not  having  instituted  him  positively  an  heir  to  the  two  parts  of  his  half  of  his  property  afwcwiid, 
but  bequeathing  to  him  on^  an  uncertain  residue,  there  results  therefirom  an  incurable  nullity  in 
the  will  generally,  the  whole  of  which  will,  tx^ther  with  the  codicils,  and  every  part  thereof^  is 
thereby  rendered  absolutely  null  and  void,  as  ifthe  same  had  not  been  written  (4th  Book  of  Laws, 
t.  82).  It  is  indispensable  that  the  fiither  disinherit  his  son,  or  institute  him  positively  in  the  said 
two  parts,  knowing  that  he  has  one,  and  naming  him  in  his  will ;  no  contradiction  arises  in  this 
case  firom  what  is  mentioned  in  the  Ordena9ao,  Book  4, 1 82,  in  the  beginning,  and  Ist  sect  be- 
cause in  that  commencement  the  law  mentions  the  ease  in  which  the  father  positively  disposes  of 
his  one-third  part,  without  speaking  of  the  legitimate  child  or  children,  and  as  he  only  brings  the 
said  third  part  into  the  disposition,  it  supposes  that  the  children  are  tacitly  instituted  in  the  other 
two  parts,  and  as  such,  the  disposition  of  the  third  part  is  valid ;  but  always  under  condition  of 
being  disposed  of  in  fiivour  of  a  person  capable  of  being  heir  to  sueh  third  part ;  in  the  2d  sect 
the  law  states  the  ease  in  which  the,  ftther  or  mother  makes  a  dispositi^m  of  all  the  property  with- 
out restricting  themselves  to  Ihe  third  part,  and  then  the  law  also  declares  the  will  null,  but  also 
fkvoors  the  legatees  (fVom  a  pbos  cause),  limiting  them  to  the  third  part,  if  the  legatees  are 
proper  persons  to  succeed  to  the  legacies  :  and  from  thb  it  results,  in  the  second  place,  that  de- 
ceased making  bequests  in  fkvour  of  an  adulterine  son,  and  of  his  children,  who,  by  the  Portu- 
guese laws,  cannot  be  heirs  to  anything  of  the  father,  if  thej^  do  not  appear  legitimated  by  the 
Sovereign,  with  Royal  Provis&o  to  allow  them  to  succeed,  either  in  will  or  by  intestacy,  such 
legacies  would  be  null,  supposing  that  the  will  itself  had  not  been  a  nullity  in  toto;  as  it  is,  the 
law  will  in  no  case  dispense  with  the  extrinsic  formalities  which  it  directs  to  be  observed ;  it  de- 
dares  that  in  any  other  form  it  shall  not  be  valid ;  ifthe  original  will  and  first  two  codicils  pos- 
sess the  requisite  fbrmalties,  the  objections  to  them  are,  those  only  which  he  has  mentioned ;  the 
two  remaining  codicils  are  null  in  toto  by  the  want  of  extrinsic  formalities ;  they  have  not  either 
the  approval  ^  the  notary  or  a  sufficient  number  of  witnesses.  He  leaas  himself  also  on  the 
Roman  law,  which  is  the  onpn  of  those  laws  as  to  the  rights  of  legitimate  sons,  and  wiUs,  called 
inofBeious ;  the  will  in  question,  though  made  with  all  requisite  formalities,  is,  in  his  opinion,  null 
and  void  in  all  its  parts  and  legacies. 

SiMAS  deposes:  the  extrinsic  formalities  which  the  laws  of  Portugal  require  for  the  validity  of 
Ik  will,  are  mentioned  in  the  4th  Book  of  Laws,  1 80,  s.  1  and  3 ;  those  for  a  codicil  m  t  66. 

Vol.  v.  20 
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Of  those  examined  for  Bernes,  all  agreed  that  the  "will  could  only  be 
void  as  to  the  excess  over  one-sixth.    And   Verdadas,  Da  Feiga,  and 

When  toy  of  these  be  wanting,  the  inBtrument  is  void  in  toto ;  but  if  these  be  complied  with, 
intrinsic  formalities  are  still  requisite ;  one  of  these  is,  that  the  party  constitute  an  universal  heir ; 
the  disposition  of  property  which  the  law  prohibits,  made  in  a  will  having  all  extrinsic  fiirmali- 
lies,  will  make  it  void  in  the  whole,  or  in  part,  as  the  case  may  be.  According  to  the  laws  of 
Portugal,  a  spurious  and  adulterine  son  cannot  be  the  heir  of  any  part  of  his  father*s  property, 
as  is  seen  by  reference  to  the  4th  Book  of  Laws,  t  93 ;  and  in  consequence,  if  the  father,  in  a 
will  made  with  all  the  solemnities,  dispose  to  him  any  legacy,  such  legacy  is  void,  though  tlie 
will  itself  otherwise  subsists;  if  a  testator,  having  children,  make  a  will,  by  which,  without  dis- 
inheriting them  by  virtue  of  any  of  the  stated  causes  declared  in  the  Book  of  Laws,  No.  4.  tit 
88,  should  supersede  them,  not  mentwnin^  them  in  the  will,  and  should  dispose  of  all  his  proper- 
ty to  a  stranger,  such  wiU  would  be  null  m  toto,  as  appears  from  tit  82,  in  the  4th  Book  of  the 
Laws.  If  the  will  should  contain  such  a  dispontion  of  property,  as  that  the  issue  be  not  disin- 
herited, but  is  appointed  to  receive  under  it  less  than  two-thirds  of  the  moiety  aforesaid,  to  which 
they  are  absolutely  entitled,  the  will  is  not  null  in  toto,  but  the  legacies  to  others  must  abate  in 
proportion,  so  as  to  make  up  the  two4hird8-ibr  the  issue ;  a  child  must  either  be  disinherited, 
and  be  declared  to  be  so  by  ue  will,  for  some  cause  allowcKl  and  specified  by  the  law,  or  be  en- 
titled absolutely  to  two-thirds  of  the  property  which  the  parent  had  a  right  to  dispose  of  by  will, 
that  is,  of  his  own  moiety  of  the  whole,  in*  the  present  alleged  circumstance ;  as  to  the  rest  of 
his  property,  he  may  dispose  of  it  as  he  pleases,  except  to  such  persons  as  are  forbidden  by  law 
to  inherit  In  r^grard  to  the  will  and  codicils  in  question,  of  the  third  part  of  the  moiety  of  which 
deceased  could  dispose  to  strangers  in  blood,  or  generally  as  he  pleased ;  he  could  not  dispose  in 
any  hereditary  manner,  in  favour  of  his  natural  eon.  That  it  is  an  unanswered  principle  in  the 
Portuguese  law,  as  in  the  Roman  law,  that  there  is  a  reciprocity  in  the  right  of  succession,  that 
Is,  when  the  father  cannot  be  an  heir  to  the  son,  the  eon  cannot  be  an  heir  to  the  fiither.  Or- 
dena9ao.  Book  4.  t  93,  positively  dedares,  that  the  father  cannot  be  an  heir  of  a  son  born  from  re- 
proved or  repudiated  connection,  and  in  consequence  the  son  cannot  succeed  to  the  father.  It  is 
also  declared  in  the  Ordenagao,  Book  4,  t.  92,  s.  3,  that  the  person  which  is  not  a  piao,  that  is, 
has  some  kind  of  nobility,  and  haa  legitimate  sons  and  a  natural  son,  cannot  dispose  to  the 
natnral  son  of  the  whole  or  any  part  of  his  one-third ;  in  Portugal,  merchants  of  great  traffic 
are  not  piaos,  apd  in  consequence,  if  deceased  was,  when  Bernes  was  bom,  a  merchant  of 
great  tn^c,  he' could  not  have  bequeathed  to  him  any  part  of  his  remaining  third  of  property, 
although  Bernes  had  not  united  in  him  the  qualities  of  spurious  and  adulterine,  but  had  been 
only  illegitimate;  in  consequence  deponent  judges,  that  according  to  the  laws  of  Portugal,  the 
will  of  deceased  is  null  in  all  parts^  where  he  disposes  of  more  than  one-third  of  the  half  of  his 
property ;  and  also  null  in  what  he  disposes  of  in  favour  of  Bernes  and  the  children  of  Bernes, 
because  they  all  participate  in  the  same  disqualification ;  it  is  null  also  in  the  point  where  de- 
ceased  prohibits  his  leffitimate  son  fh>m  ui<piiring  into  the  transactions  which  deceased  had  with 
the  natural  son,  not  ouy  because  thereby  the  laws  would  be  evaded,  but  because  if  Bernes  were 
even  a  legitimate  brother  of  Stanley,  the  latter  would  have,  notwithstanding  any  prohibition  of 
his  father,  a  right  to  investigate  what  the  other  had  received  fhum  their  father  in  his  life-time, 
Ordena^ao,  Book  4, 1 97.  He  thinks  the  will  to  be  null  also  in  the  parts  where  a  penalty  is  put 
upon  the  legitimate  son,  in  case  of  his  opposing  himself  to  the  dispositions  made  by  deceased, 
because  deceased  had  not  the  power  of  altering  the  laws,  or  of  imposing  any  penalty  on  asking 
their  observance,  and  requuring  the  judgment  of  nullity  of  all  acts  contrary  to  them,  and  such 
penalty  being  a  legacy  in  favour  of  a  spurious  son  of  condemned  connection,  is  of  course  as  null 
as  any  other  legacy  giTen  to  hiip ;  the  will  is  nuU  also  in  so  far  as  it  institutes  the  son,  Stanley, 
heir  only  oonditionalty ;  whereas  he  being  the  forced  heir  of  deceased,  the  fiither  could  not  in  any 
manner  restrict  the  institution  of  him  as  such ;  the  will  is  also  nail,  inasmuch  as  it  disposes  m 
the son*s property,  because  the  father  was  not  the  owner  of  it;  these  nullities  do  not  however 
entirely  annul  the  will,  which  must  subsist  in  what  respects  the  other  legacies  included  in  the 
one^ird  of  deceased's  moiety ;  OrdensQao,  Book  4,  t  83,  s.  1 ;  it  beii^g  a  rule  in  Portuguese 
law,  that  he  who  cannot  be  an  heir  by  will,  cannot  be  such  by  a  codicil ;  the  codicils  in  question 
are  nuU  in  all  that  relates  to  the  disposition  in  favour  of  Bernes  and  his  children ;  in  the  rest 
they  are  valid  if  they  possess  all  requisite  formalities. 

Matta  says :  All  legacies  to  a  spurious  and  adulterine  son  are  void  in  toto,  far  such  child 
can  inherit  nothing  frmn  a  father ;  the  kw,  at  Book  4, 1 93,  declares,  that  such  a  father  cannot 
be  heir  to  such  a  son,  and,  by  reciprocity,  the  son  cannot  inherit  any  thing  from  a  fiither ;  but 
the  legacies  to  the  children  of  Bernes  are  not  void,  they  may  be  liable  to  diminution  or  abate- 
ment, as  conflicting,  if  they  do  so,  with  the  rights  of  the  widow  and  the  lawful  children,  but 
they  are  not  necessarily  invalid ;  the  condition  of  their  &ther  does  not  attach  to  them,  and  they 
take  as  individuals,  irrespective  of  their  father's  inability  to  inherit 

Ferreuia  deposes : — It  is  not  the  opinion  of  deponent  that  an  adulterine  offspring  can  in  no 
case  inherit  any  thing  from  his  father ;  he  u  aware  that  some  advocates  maintain  a  different 
opinion,  and  found  it  upon  the  93d  title  of  the  4th  Book,  but  that  law,  he  ooodders,  refers  only 
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Barreio  said  generally,  after  a  perusal  of  the  will,  that  it  was  good  as 
far  as  the  disposition  of  the  one-sixth  went.  Da  Silva  more  precisely 
said :  ^*  in  his  opinion  the  le^cies  to  Bernes  were  not  void,  for,  with 
reference  to  the  law  found  in  Book  2nd,  t.  35,  s.  12,  he  thought  that 
Bernes,  though  a  spurious  and  illegitimate  child,  might  inherit  from  his 
father  as  a  legatee  in  his  will. V 

The  cause  now  came  on  for  hearing  in  the  Prerogative  Court:  when 
the  proctor  for  Bernes  prayed  the  judge  to  pronounce  for  the  will  and 
four  codocils,  and  addition ;  and  to  decree  administration  with  these 
papers  annexed  to  his  party,  and  to  condemn  Stanley  in  costs.  The 
proctor  for  Stanley  prayed  the  judge  to  pronounce  against  the  will, 
codicils,  and  addition ;  [the  will  and  first  two  codicils  were,  in  argument, 
admitted ;]  and  to  decree  administration  of  the  deceased,  as  dying  intes- 
tate, to  his  party. 

The  King's  Advocate  and  Phillimore  for  Bernes  (a). 

Execution  and  capacity  are  not  denied :  the  question  is  one  of  law,— 
whether,  in  this  case,  testamentary  papers  must  be  executed  according 
to  the  forms  of  the  Portuguese  law.  No  question  will  arise  as  to  the 
will  and  first  two  codicils.  It  was,  at  first,  indeed,  said,  that  the  will  is 
repugnant  to  the  law  of  Portugal ;  but  it  clearly  appears  from  the  evi- 
dence, that  it  is  void  so  far  only  as  the  deceased  has  disposed  of  more 
than  one-sixth  of  his  whole  property ;  and  though  an  adulterine  issue 
cannot  inherit,  a  lesacy  to  such  does  not  render  the  will  void  in  toto. 
The  expressions  of  the  will  and  second  codicil,  admitted  to  be  valid  and 
to  have  been  executed  when  the  testator  was  perfectly  capable,  show 
strongly  his  desire  to  efifect  the  disposition  in  favour  or  his  natural  son 
and  his  issue:  the  codicil  of  October,  1825,  disposes  exclusively  of  prop- 
erty in  the  English  fiinds  in  favour  of  such  issue.  We  shall  contend,  Ist, 
that  the  evidence  does  not  establish  that  the  testator,  notwithstanding 
his  long  residence  in  Portugal,  was  a  domiciled  subject  of  that  kingdom, 
for  that  he  intended  not  to  finish  his  days  there,  but  to  return  to  his 
native  country,  and  that  he  frequently  declared  that  such  were  his  in- 
tentions ;  he  remitted  his  money  for  investment  in  Enciand,  and  sent  his 
wife,  who  became  derailed,  to  Ireland — his  native  land, — and  he  always 
claimed  the  privileges  ofa  British  subject,  which  were  not  denied  to  him 
by  the  Portuguese  authorities. 

If  the  Court  should  have  any  doubt  upon  this  point ;  we  contend, 
2dly,  that,  by  the  law  of  England,  the  will  ofa  British  subject,  disposing 
of  property  in  this  country,  though  the  testator  may  have  oeen  domiciled 
abroad,  is  valid  in  this  Court,  if  made  according  to  the  law  of  England. 

to  cases  where  a  person  had  died  intestate,  and  under  an  intestacy :  be  considers  it  dear  thai 
an  adulterine  son  cannot  inherit,  hut  he  is  not  satisfied  that  the  kw  referred  to  prevents  a  fiither 
from  instituting  an  adulterine  son  heir  by  will,  when  there  are  no  legitimate  children,  and  he 
has  seen  cases  adjudged  to  this  effect,  but  as  in  this  country  there  are  no  authorized  reports  of 
cases  adjudged,  nor  even  any  record  of^em  made  by  the  courts,  he  is  unable  to  refer  to  any 
such ;  admitting  that  an  adulterine  son  cannot  be  instituted  an  heir  by  his  father,  this  would 
not  aiSect  the  right  of  such  &ther  to  bequeath  to  such  son  any  part,  or  the  whole  of  that  third, 
over  which  he  had  an  absolute  power,  as  to  which  deponent  considers  the  legacies  to  deceased** 
natural  son,  though  adulterine,  to  be  undoubtedly  valid,  and  a  portion  of  the  legacies  to  the  children 
of  that  son  are  good  in  law,  so  fitf  as  the  aforesaid  third  part  of  the  deoefMed*s  property,  over 
which  he  had  absolute  power,  extends;  they  will  be  liable  to  abatement,  but  they  are  not  vbid 
in  law. 

(a)  The  arguments  both  in  the  Prerogative  Court,  and  in  the  Court  of  Delegates,  are  princi- 
pally Gonfinea  to  the  points  of  law ;  and  in  reporting  the  arguments  in  the  latter  Court,  a  lepeti* 
tJon  of  those  urged  in  the  Prerogative  Court  has  be^  generally  avoided. 
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In  the  present  ca^,  if  the  instruments  are  not  valid  according  to  the  law 
of  Portugal,  they  are  valid  as  to  property  in  the  country,  and  are  hsre 
entitled  to  probate.  They  are  executed  in  the  presence  of  three  vrit- 
nesses,  and  are  exclusively  confined  to  property  in  England.  They  are 
not  executed,  and  do  not  purport  to  be  executed,  according  to  the  law  of 
Portugal ;  whereas  the  will  which  dispones  of  property  in  Portugal  is 
regularly  executed  according  to  the  Portuguese  forms. 

1st,  as  to  the  domicil.  The  domicil  of  origin  continues  till  another  is 
acquired — SameruUle  v.  Somerville,  5  Ves.  750.  Did  the  deceased  acquire 
a  new  domicil  ?  The  marriage  in  Portugal  shows  but  little  intention  of 
changing  his  domicil ;  the  lady  though  born  in  Portugal  was  of  Irish 
parents.  But  the  Court  has  not  to  judge  of  his  intentions  merely  from 
circumstances.  It  has  before  it,  in  these  instruments  and  in  facts  proved, 
that  the  deceased  did  not  intend  to  throw  off  his  character  of  a  British 
subject :  he  could  not  divest  himself  of  his  allegiance,  though  he  might 
owe  a  temporary  alligiance  to  the  state  wherein  he  resided.  An  intimate 
connexion  nas  always  subsisted  between  the  two  countries.  Treaties 
have  taken  away  the  distinctions  between  their  respective  subjects.  The 
ports  of  the  United  Kingdom  are  to  the  Portuguese  like  the  ports  of  their 
own  kingdom;  and  the  subjects  of  one  kingdom  are  treated  like  the  sub* 
jects  of  the  other.  Madeira  is  like  a  British  factory,  and  the  British 
consul  there  has  the  custody  of  English  wills,  and,  as  such,  has  the  cus- 
tody of  this  will.  His  taking  the  oath  of  allegiance,  his  formal  abjura- 
tion of  the  Protestant  faith,  his  marriage,  are  ofno  weight :  the  onlv  point 
is,  whether  his  continued  residence  in  Portugal  is  sufficient  to  deprive 
him  of  the  character  of  a  British  subject,  and  give  him  the  character  of 
a  person  domiciled  in  Portugal.  We  submit,  not ;  his  intention  to  re- 
turn  to  England,  and  that  he  considered  himself  a  British  subject,  and 
was  admitted  so  to  be  by  the  Portuguese  authorities,  being  im>ved  by 
incontestiUe  evidence,  to  create  a  new  domicil,  two  things  are  neces- 
sary— actual  habitation,  and  a  wish  to  fix  it  there  permanently.  Den* 
isart,  tit.  DomH3ile,s«  11. 

Now  assuming  that  the  deceased  was  domiciled  in  Portugal ;  no  doubt 
a  native  Portuguese  subject  is  bound  to  adhere  to  the  forms  of  the  law  of 
Portugal  for  testamentary  purposes,  and  if  be  had  not  so  adhered  he 
would  be  considered  to  be  dead  intestate ;  but  is  the  law  of  Portugal 
binding  on  the  subject  of  any  other  country  domiciled  there  t  Though 
it  has  been  laid  down  generally,  that  succession  to  personal  property  ab 
intestato  is  to  be  gov<»med  by  the  law  of  the  country  where  the  party  is 
domiciled,  it  does  not  follow  that  a  British  subject,  domiciled  in  a  coun- 
try other  than  that  of  his  origin,  is  bound  to  conform,  with  regard  to  the 
disposition  of  his  property  by  a  testamentary  act,  to  the  laws  of  the  king- 
dom where  he  was  domiciled,  that  property  bein^  situated  in  the  coun- 
try of  his  origin,  and  the  instrument  not  purportm^  to  be  executed  ac- 
cording to  the  formalties  required  by  the  Jex  domicilii.  There  is  no  de- 
cided case  even  as  to  intestacy,  in  which  there  has  been  a  question  be- 
tween a  foreign  domicil  ancl  a  domicil  of  origin;  all  the  cases  are  between 
two  British  domicils.  And,  as  to  wills,  there  is  no  case  even  that  an 
English  subject  domiciled  in  Scotland  is  bound  by  the  law  of  Scotland 
as  to  the  disposal,  by  will,  of  his  English  property ;  or  vice  versa,  that 
a  Scotch  subject,  domiciled  in  England,  is  freed  from  the  restraints  of  the 
Scotch  law  as  to  his  property  in  Scotland.  The  consideration  of  this 
point  has  arisen  only  with  respect  to  intestacy :  but  testamentary  ques- 
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lions  are  to  some  extent  juris  gentium^  and  the  general  result  of  the 
opinions  of  writers  on  the  law  of  nations  is,  that  in  Europe  there  is  noth- 
ing to  restrict  persons,  not  natives  of  the  country  in  which  they  reside, 
from  disposing  of  their  personal  property  according  to  the  law  of  their 
own  country :  nor,  from  the  evidence  of  the  Portuguese  lawyers,  does  it 
appear  that  there  is  any  thin^  in  the  law  of  Portugal  which  should  pre- 
vent a  British  subject,  established  at  Madeira,  from  making  a  will  and 
disposing  of  his  property  in  England  according  to  the  forms  of  the  English 
law.  Vattel  says  (Liv.  2,  c.  8.  s.  Ill,)  **  if  a  traveller  makes  his  will 
and  sends  it  sealed  into  his  own  country,  it  is  the  same  thing  as  if  the 
will  was  written  in  that  country."  Here  the  will  and  codocHs  were  de« 
posited  in  the  archives  of  the  British  Consulate — which  is  equivalent  to 
sending  them  home.  Is  there  any  thing  in  the  English  law  to  render 
such  a  will  invalid  ?  In  Curling  v.  ThomUm^  2  Add.  6,  the  Court  de- 
cided that,  under  particular  circumstances  at  least,  a  British  subject  is 
not  bound  in  the  disposition  of  his  property  by  will  to  conform  to  the 
law  of  the  country  where  he  was  domiciled.  If  an  acquired  domicil  so 
totally  destroys  the  character  of  a  British  subject,  that  it  operates  against 
the  distinct  expressions  of  his  testamentary  intentions,  it  is  impossible  to 
support  these  papers :  but,  as  in  all  countries,  intention  governs  testa- 
mentary .acts,  the  Court  would  struggle  hard  against  a  doctrine  requiring 
It  to  pronounce  invalid  instruments  so  clearly  and  unequivocally  express- 
ing tne  intentions  of  the  testator.  There  is  no  case  which  imposes  upon 
the  Court  the  duty  of  pronouncing  that  a  British  subject,  by  taking  up 
his  residence  in  a  foreign  country,  has  divested  himself  of  his  British 
character  so  far  as  to  render  invalid,  even  for  the  purposes  of  probate, 
his  will  not  purporting  to  be  executed  according  to  the  forms  of  a  foreign 
country  where  it  is  asserted  he  was  domiciled,  but  regularly  executed 
and  attested  by  three  witnesses,  and  containing  his  express  and  delibe^ 
rate  intentions  as  to  property  situate  in  this  country,  to  which  he  owed 
his  origin.  In  this  aosence  of  direct  authority,  the  onus  of  establishing 
the  disqualifying  position  rests  with  the  other  side. 

LushingUm  ana  AddamSf  contra. 

We  confine  our  opposition  to  the  last  two  codocils.  The  Court  can 
hardly  be  of  opinion  that  the  deceased  was  not  a  domiciled  subject  of 
Portugal  at  his  death:  if  so  domiciled,  the  intention  of  returning  to  his 
native  country  would  not  vary  the  case.  His  domicil  of  origin  was  un- 
doubtedly Ireland ;  but  he  acquired  a  Portuguese  domicil,  which  cannot 
be  put  on  but  by  the  acquisition  of  a  new  one.  We  contend  that  the 
law  of  Portugal  governs  this  case;  and  that  the  Court  can  only  try  the 
validity  of  the  instruments  by  the  Portuguese  law ;  and  it  is  admitted 
that,  by  that  law,  the  last  two  codicils  are  null  and  void.  It  is  true  a 
British  subject  cannot  shake  off  his  allegiance,  but  he  can  acquire  a 
foreign  domicil.  3  Inst.  c.  84.  pp.  177-9.  2  Dyer,  165.  b.  A  British 
subject  quitting  Endand,  and  proceeding  tothe  United  States,  can  trade 
to  India ;  Lord  C.  J.  Eyre  laying  down  m  Marryatt  v.  Wihon,  1  B.  and 
P.  443,  that  a  British  subject  violated  no  law  of  his  parent  state  in  pro^ 
curing  himself  to  be  received  as  a  subject  of  the  United  States,  but  could 
enjoy  all  the  privileges  conceded  to  the  other  subjects  of  the  state  which 
has  adopted  him*  ft  is  impossible  then  to  contend  that  a  British  subject 
may  not  chan^  his  domicil,  though  that  cannot  destroy  his  allegiance. 
*The  question  is,-  did  Mr.  Stanley  become  domiciled  in  Portugal ; — not, 
whether  he  became  a  subject  of  Portugal  ?    A  man  may  be  domiciled  iA 


158        Stanley  v.  Bbrnes.  H.  T.  1830. 

a  country  where  he  may  never  be  admitted  or  deemed  a  subject,  yet  his 
personalty  will  be  governed  by  the  law  of  that  country  even  when  the 
law  of  the  domicil  shall  say  that  personal  property  shsdl  go  by  the  law 
of  the  forum  originis. 

The  facts  of  this  case  leave  the  domicil  beyond  the  possibility  of  doubt ; 
the  deceased  was  married  in  Portugal ;  all  the  essential  conseauences  of 
the  married  contract  attached  to  him  under  the  law  of  Portugal :  he  was 
naturalized;  received  a  pension;  took  the  oath  of  allegiance;  andhe  resided, 
within  the  Portuguese  territory  for  fifty-seven  years,  without  any  absence, 
and  without  havmg  returned  to  his  native  land  for  a  single  hour.  In  Ci^r- 
ling  V.  Thornton f  it  was  not  decided  that  the  will  was  good  because  the  de- 
ceased could  not  acquire  a  foreign  domicil,  nor,  if  he  had  acquired  it,  that 
the  law  of  domicil  would  not  govern  the  case ;  but  that  he  had  not  acquired 
a  domicil  in  France.  He  had  been  out  of  the  country  only  a  short  time ; 
his  goods  were  here ;  he  had  a  house  here ;  he  visited  this  country  occa^ 
sionally,  and  his  will  was  not  only  conformable  to  the  laws  of  this  coun- 
try, but  was  made  in  this  country,  and  was  a  will  in  which  British  sub- 
jects alone  were  concerned.  Here  the  legatees  are  all  Portuguese ;  the 
deceased  had  been  long  resident  in  the  Portuguese  territories ;  he  had  no 
house  here ;  he  never  visited  this  country ;  his  will  was  not  made  here, 
and  was  not  to  be  carried  into  efiect  here.  In  the  Duchess  of  Kings- 
ton's casSf  (cited  in  Curliyig  v.  Thornton,  2  Add.  21,)  the  will  was  admit- 
ted to  probate  here,  because  she  was  not  naturalized  in  France ; — but  in 
this  case  the  deceased  was  naturalized  in  Portugal.  The  whole  history 
of  his  life — all  his  connexions — ^were  Portuguese ;  it  is  not  even  shown 
that  he  considered  himself  an  Englishman,  or  ever  seriously  contemplat- 
ed returning  to  England  :  nor  would  the  animus  revertendi  be  sufficient. 
Bruce  v.  Bruce,  6  Bro.  P.  C.  566  {a).  There,  notwithstanding  a  clear 
intention  to  return  to  Scotland— bis  forum  originis— and  his  remitting 
money  to  that  country,  in  furtherance  of  that  intention;  notwith- 
standing that  no  European  can  possess  real  property  in  India;  and 
that  all  the  servants  of  the  Company  have  neicessarily  an  animus  rever- 
tendi, yet  Mr.  Bruce,  bein^  in  that  service,  was  held  to  have  acquired  a 
domicil  in  India ; — and  this,  by  a  decision  of  the  House  of  Lords,  upon 
which  all  the  law,  learning,  and  research  of  the  ablest  men  of  the  day 
were  concentrated. 

But  it  is  said,  the  relation  between  England  and  Portugal  is  very  inti- 
mate :  if  so,  the  more  nearly  does  it  resemble  the  relation  between  Eng- 
land and  Scotland ;  and  the  more  directly  do  the  decisions  on  questions 
of  British  domicils  bear  on  the  present  case.  It  is  true,  that  residence 
in  a  factory  does  not  change  domicil :  but  then  that  must  be  residence  in 
a  factory  as  a  British  subject. 

The  Fortumjese  domicil  then,  being  established,  what  law  is  to  govern 
the  decision!  The  ruling  doctrine  is — mobilia  sequuntur  personam. 
Testacy,  and  intestacy ; — ^bankruptcy,  lunacy,  and  all  the  other  relations 
as  to  personal  character,  or  personal  property,  are  governed  by  the  lex 
domicilii,  in  opposition  to  the  lex  loci  rei  sitae — no  matter  where  the  pro- 
perty is — though  real  property  is  liable  to  the  law  of  the  country.  If, 
between  England  and  Scotland,  in  a  case  of  intestacy,  the  lex  domicilii 
governs  the  personal  property ;  on  the  same  principle  the  proposition, 

(a)  See  Lord  Thiirlow^s  jud^ent  in  Bruce  v.  Bruee^  reported  in  a  nolo  to  Mar9h  v,  BuUkin' 
9on,  2  B.  and  P.  229. 
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above  stated,  may  be  maintained.  It  is  admitted  to  hold  as  to  our  col- 
onies, in  which  French,  or  Dutch,  or  Spanish  law  prevails  separately  or 
mixed.  But  the  more  general  proposition  is  also  fully  established.  In 
all  the  cases,  whatever  may  be  the  individual  circumstances,  they  are 
argued  upon  the  principal  of  intestacy  entirely ;  but  if  a  court  of  com- 
mon law  adopts  the  principle  in  cases  of  lunacy  and  bankruptcy,  it  may 
be  applied  to  cases  either  of  testacy  or  intestacy.  In  Balfour  v.  ScoU, 
6  Bro.  P.  C.  550,  the  House  of  Lords  are  said  to  have  decided  that  the 
lex  domicilii,  and  not  the  lex  loci  rei  sitae,  governed  the  whole  movable 
succession  of  the  deceased — both  testate  and  intestate ;  though  his  per- 
sonal property  might  be  in  different  places  and  under  different  laws. 
In  Hog  V.  Lashley,  6  Bro.  P.  C.  577,  the  question  arose  on  two  inter- 
locutors, where  the  Lord  Ordinary  in  one,  and  the  whole  Court  of 
Sessions  in  the  other,  found  that  personal  effects — wherever  situated — 
,  must  be  governed  by  the  lex  domicilii :  this  was  affirmed  by  the  House 
of  Lords  in  1792.  In  Ommaney  v.  Bingham^  (Sir  Charles  Douglas' 
case,  see  5  Yes.  757,  et.  seq.),  decided  by  the  House  of  Lords  in  1796, 
and  in  Drummond  v.  Drummond,  1799,  6  Bro.  P.  C.  601,  it  was  admit- 
ted, that  it  could  no  longer  be  disputed  that  the  lex  domicilii — not  the 
lex  loci  rei  sitse — governed  the  whole  question  (a).  The  same  principle 
governed  the  decision  of  this  Court  in  Ryany.  Ryan,  2  Phill.  332. 

(a)  The  decisions  of  the  House  of  Lords  in  the  cases  of  Ommaney  ▼.  Bingham^  (Sir  Charles 
Doofflas*  case,)  and  of  Hog  ▼.  LaMey^  are  the  most  direct  to  the  point,  that  the  lex  domicilii 
applies  to  cases  of  testacy  as  well  as  of  intestacy. — ^However  in  those  cases  the  question  was 
not  whether  the  deceased  was  testate  or  intestate,  but,  bein^  testate,  by  what  law  his  will  was 
to  be  construed. — ^Neither  case  expressly  decides  that  a  paper  must  in  order  to  be  entitled  to 
probate  in  an  English  Ecclesiastical  Court  be  executed  accordinpr  to  the  formalities  required 
by  the  lex  domicibi — whetlier  that  domicil  be  a  British  or  a  foreign  domicil. — ^The  main  cir- 
cumstances of  Sir  Charles  Douglas'  case  and  a  portion  of  Lord  Loughborough's  judgment  in  it 
will  be  found  5  Vesey  757-^.  And  at  3  Vesey  202-3.  the  effect  of  the  judgment  is  stated 
by  Lord  Loughborough  himself.  See  also  6  Bro.  P.  C.  550.  From  a  reference  to  the  will  and 
codicil  proved  in  the  Prerogative  office,  it  appears  that  they  were  both  executed  according  to 
the  Englii^  forms  and  were  attested  by  three  witnesses.  The  will  is  dated  on  the  13th  of  May 
1788,  and  the  codicil  on  the  11th  of  (jctober  1788 :  at  neither  of  which  times  was  the  testator 
in  Scotland ;  and  one  of  the  witnesses  to  the  codicil  is  described  as  notary  public,  Lmdon,  and 
the  two  others  as  his  clerks.  It  probably  therefore  was  executed  in  England.  The  will  appoints 
two  gentlemen  described  **  of  London**  and  one  of  **6aBport"  executors  and  trustees :  all  the 
property  disposed  of  was  in  the  English  funds  except  50002.  lent  in  1765  on  the  estate  of  Lang- 
ton  in  N.  B.  and  two  flats  in  Edinburgh  purchasod  in  1771,  which  flats  he  directs  to  be  sold  and 
the  money  to  be  invested  in  the  EngliM  funds, — ^he  leaves  to  his  wife  the  use  of  the  furniture 
in  his  dwelling  bouse. 

It  does  not  appear  by  the  will  where  this  dwelling  house  was,  but  it  is  stated,  in  5  Ves.  758, 
to  be  at  Gosport — and  was  probably  so  proved  to  be  by  extrinsic  evidence. 

The  oodidl,  which  was  the  subject  of  question  in  the  case  of  Ommaney  v.  Bingkam^  recites, 
that  one  of  his  daughters  had  formed  an  attachment  for,  or  been  married  to,  a  gentleman  at 
Gosport,  and  directs  that  in  case  such  marriage  had  already  taken  place  or  should  thereafter 
take  place,  she  should  forfeit  all  benefit  under  his  will,  and  her  share  should  go  to  his  other 
children.  It  was  contended  that  this  condition  in  restraint  of  marriage  was  void  by  the  law  of 
Scotland,  but  valid  by  the  law  of  England  by  reason  of  the  bequest  over.  The  House  of  Lords 
held,  that  the  law  of  England — his  domicil — was  to  prevail :  the  effect  of  which  was  not  only 
that  the  law  under  whidi  the  deceased  intended  to  make  his  will  governed  the  succession ;  but 
also  that  his  intentions  were  carried  into  effect 

In  Hog  V.  LuhUyt  the  instrument  was  executed  in  Scotland  by  a  Scotsman  resident  there, 
and  solely  with  a  reference  to  the  formalities  required  by  that  law.  The  paper  is  in  the  form  of 
a  Scotch  settlement  It  describes  the  deceased  as  of  Newliston,  N.  B.;  it  disposes  of  several 
real  estates  in  Scotland ;  it  directs  all  his  personality  to  be  invested  in  the  purchase  of  landed 
estates  in  Scotland ;  it  gives  to  his  eldest  son,  among  other  things,  his  household  furniture 
{except  the  household  furniture  and  plenishing  of  his  house  in  London^  which  he  had  already 
men  off  to  his  second  son) ;  it  speaks  of  money  in  the  public  fiinds,  and  of  shares  in  the 
Bank  of  Scotland,  and  6C  annuities  in  the  French  funds.  The  deceased  had,  however,  at- 
tempted to  dispose  of  more  than  the  law  of  Scotland  permitted,  and  to  exclude  Mrs.  Lashley  of 
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The  inconvenience  of  adopting  the  lex  loci  rei  sit®  is  manifest ;  e«  g« 
if  a  person  died  possessed  of  personal  property  in  England,  France,  Rus- 
her legitim— a  moiety  of  the  rooveablet.  The  Court  of  Seflsion,  whoee  decree  was  affirmed  by  the 
HoQse  of  Lords,  pronounced  that  the  lex  domicilii  ought  to  prevail  even  though  part  of  the  pro- 
perty  was  situate  in  England :  but  it  will  be  observed,  tliat  though  the  intentions  of  the  deceased 
were  thus  defeated,  tM  law  under  which  the  deceased  inUnd&i  to  make  kia  will  gwerned  the 
wueceeeioiu 

A  suit  respecting  the  claim  of  this  paper  to  probate  in  England  was  instituted  between  the 
same  parties  in  the  Prerogative  Court  of  Canterbury,  and  uence  appealed  to  the  Delegates. 
An  allegation  propounding  the  instrument  pleaded  the  execution  of  the  paper  on  the  5th  Feb- 
ruary, 1787,  at  Edinburgh :  capacity—death  at  Alverstone,  in  the  county  of  Edinburgh,  in  1789 
— registration  of  the  original  on  the  13th  May,  1789,  and  that  No.  1,  the  paper  propounc^, 
was  an  authentic  copy.  It  then  prayed  probate  of  such  copv  to  be  granted  to  Mr.  Hog  as  exe- 
cutor, and  Mrs.  Lasbley  to  be  condenmed  in  costs.  This  allegation  was  opposed  on  the  ^und 
that  the  paper  was  not  of  a  testamentary  nature— but  was  admitted.*  From  this  admiftoon  an 
appeal  was  prosecuted  to  the  Delegates,  and  Mrs.  Laahley  prayed  the  Court  to  reject  the  alle- 
gation, or  to  suspend  the  consideration  of  the  admission  thereof  till  the  proceedings  then 
depending  in  the  Court  of  Scotland  respecting  the  paper  propounded  were  determined. 

Sir  Wuliam  Scott,  Sir  John  SeoU,  Dr.  NichoU,  Mr.  Adam  for  Mrs.  Laehley.f 

Our  prayer  is  either  to  reject  the  allegation  altOjOfether  or  to  suspend  its  admission.  The  paper 
is  not  testamentary ;  the  whole  language,  purview,  and  entire  contents  show  this.  There  is 
by  the  English  law  a  distinction  between  a  will  and  a  deed.  A  will  passes  no  present  interest ; 
a  deed  does.  This  instrument  gives  a  present  interest  both  in  realty  and  personally ;  it  converts 
the  testator  into  a  tenant  for  life  with  reversion  to  another*  It  is  not  then  a  testamentary  dispo- 
sition by  the  law  of  England :  but  the  deceased  was  a  domiciled  Scotsman,  and  by  the  law  of 
Scotland  (as  may  be  gathered  from  the  dictionary  of  decisbns,  a  book  of  perfect  authority  in 
Scotland)  the  mere  nomination  of  executors  and  testamentory  words  dp  not  mak^  a  testamen- 
tary instrument,  if,  upon  the  whole  view  of  the  instrument,  it  appears  to  be  a  disposition  inter 
vivos ;  if  however  the  character  of  the  instrument — a  Scotch  instrument  throughout,  executed 
according  to  the  forms  of  Scotch  law  by  a  man  domiciled  in  Scotland — ^be  dubious  according 
to  the  ideas  we  possess  of  that  law,  it  ought  not  to  have  been  propounded  in  this  sunple  manner, 
but  as  a  foreign  will,-^as  a  wUl  according  to  the  law  of  Scotland.  In  wills  of  Englishmen  only 
in  itinere,  the  Court  does  not< inquire  into  foreign  law;  but  in  the  will  of  a  Frenchman  or  a 
Dutchman,  made  in  his  own  country,  the  Court  engrafts  its  own  probate  on  the  probate  trans- 
mitted from  that  country.  So  a  probate  here  binds  the  Judge  in  the  plantations.  Bum  v.  CoU, 
Ambler,  415. 

It  must  not  be  fergotten,  that  the  question  is  not  what  will  be  the  effect  of  the  instrument  pro- 

pounded  as  a  will  as  to  its  efficacy  in  disposing,  or  not,  but  whether  in  its  nature  it  is  to  be  con- 

.sidered  as  testamentary,  and  entitled  to  probate,  regard  being  had  to  the  domicil  of  the  testator. 

If  you  say  you  will  not  grant  probate,  you  do  not  exclude  any  claim  to  the  effects  that  Mr.  Hog 

may  have ;  for,  if  it  is  a  deed,  to  refuse  probate  of  it  as  a  will  is  no  mjury,  since  then  the  question 


*  The  following  expressions  occur  in  the  paper,  some  pointing  to  a  conveyance  inter  vivos ; 
others  to  a  testamentary  disposition. 

**  Being  determined  afler  my  decease  that  all  my  estates,  which  I  have  not  disposed  of  in  ray 
lifetime,  shall  be  entailed  as  Newliston,  and  all  my  personal  estate  shall  afler  my  decease  be 
invested  in  the  purchase  of  lands  in  same  entail  as  "Newliston." — *^  With  full  power  to  my  son 
af^  my  decease,  to  intromit  with  the  hail  subjects  and  to  sell,  &c.,  as  fuUy  as  I  could  in  my 
own  life." — **  1  reooomiend  my  son  to  execute  my  intentions  with  all  convenient  despatch  after 
my  decease.** — **  As  soon  after  my  decease  as  may  be,  to  realize  the  sul^ects  hereby  conveyed^ 
after  dischar^g  all  debts,  legacies,  donations,  and  burthens** — **  to  take  effect  at  my  death**— 
**  thb  disposition,  assignation,  and  conveyance.** — **  I  do  hereby  give,  grant,  dispose,  assign,  and 
make  over  to  my  son,  in  case  he  survive  me,  all  land  that  shah  belong  to  me  at  my  death,  and 
shall  not  at  that  period  be  otherwise  disposed  of  by  a  deed  under  my  hand  duly  executed,  and  all 
m  V  real  and  personal  estate  which  may  happen  to  belong  to  me  at  the  time  of  my  death,  and  not 
otherwise  disposed  o£** — ^  I  do  herebi|r  nominate,  constitute,  and  appoint  my  son  my  sole  execu- 
tor and  univoFHal  legatee  and  intromittcr  with  my  goods  and  gear,  with  full  power  to  him,  im- 
mediately aflcr  my  decease,  to  meddle  and  intromit  with  the  hail  subject  before  disposed  to  him, 
and  that  in  virtue  of  this  present  right,  aiad  without  the  necessity  of  confirmation,  administnu 
tion,  or  other  form  of  law.** — **  I  declare  that  these  presents,  thoughjbund  lying  by  me  at  the 
time  of  my  decease,  shall  be  as  valid  as  if  delivered  to  my  son,  with  which  delivery  I  dispense 
and  consent  to  the  registration  hereof.**—**  Provided  always,  as  it  is  hereby  speciallv  provided 
and  declared,  my  son  is  to  be  bound  and  obliged,  and  as  by  accepting  thereof  he  shall  bmd  and 
oblige  himself  to  execute  my  intentions.** 

t  The  argument  as  to  the  testamentary  nature  of  the  paper  is  omitted. 


3  Haggard,  373.  161 

sia,  and  Hollanei,  his  succession  would  be  regulated  by  four  difllerent  laws; 
but  in  the  present  case  the  testator  is  not  only  domiciled  in  Portugal  but 

would  be  open  elsewhere  as  to  Uie  effect  it  shall  have.  Supposiiig  joa  grant  administratioii ;  if 
it  be  no  disposition,  a  distribution  as  in  a  case  of  intestacj  would  be  made ;  on  the  other  hand,  if 
it  should  be  held  a  disposition  bj  deed,  the  administrator  would  be  accountable  and  bound  to  dis- 
tribute according  to  the  deed :  so  also,  if  by  the  law  of  Scotland  it  be  a  will,  the  deceased  being 
a  domiciled  Scotsman. 

It  is  now  too  late  to  contend  that  in  the  constructioD  of  instruments  the  will  of  a  domiciled 
Scotsman,  proved  in  the  ecclesiastical  courts  in  England,  will  have  a  different  effect  from  what 
it  would  have  in  Scotland.  The  law,  by  the  latest  decisions,  is,  that  effects  in  intestacy  are  to 
be  distributed  by  the  lex  domicilii.  In  Bruce  v.  Bruee,  6  Bro.  P.  C.  566,  this  was  held  to  be 
clear  law  to  set  the  Lords  of  Session  right  Brown  ▼.  Broum,  lb.  596.  Pipon  t.  Pipon,  Am- 
bler, 96.  Erskine's  Institutes,  1. 3,  T.  9,  s.  4,  (6  Bro.  P.  C.  582.)  Tkome  v.  Waikins,  2  Ves. 
Sen.  35.  In  this  case  the  Court  of  Sessions  have  proceeded  according  to  that  law,  and  have 
held  it  to  extend  to  English  eflfects  alone. 

By  the  acts  which  regulste  the  transfer  of  stock,  stock  cannot  be  disposed  of  but  by  a  will 
executed  in  the  presence  of  two  witnesses :  but  if  a  person  in  Scotland  or  Holland  make  a  will, 
valid  by  the  law  of  his  ootmtry,  though  not  thus  attested,  it  would  not  pass  the  stock,  as  to  which 
he  would  be  intestate  here :  yet  by  the  principle  of  the  law  of  nations,  the  representative  of  the 
deceased  must  be  the  trustee  of  the  legatee.  If  an  Englishman  makes  a  will,  giving  all  his  effects 
to  his  son  or  a  straneer,  the  rest  of  his  family  will  be  dbappointed,  but  a  Scotsman  can  do  no 
such  thing.  If  this  mstroment  b  to  be  considered  as  a  will  of  a  Scotsman,  a  moiety  of  the  e^ 
leela  only  will  pass  by  it,  as  a  will :  as  to  the  other  moiety  he  is  intestate.  KUpatriek  v.  Kil- 
Patrick  (6  Bro.  P.  C.  584),  where  Lord  Kenyon  sent  to  Scotland  to  inquire,  and  being  ini^med 
that  a  Scotsman  could  only  dispose  by  will  of  a  moiety  of  his  e^ets  made  a  decree  in  conformi- 
ty to  that  law. 

Suppose  a  domiciled  Scotsman  in  Scotland  makes  a  nuncupative  will  clearly  against  the  sta- 
tote,  consequently  not  good  by  the  English  law;  and  suppose  in  Scotland  it  were  good;  the 
eoelosiastical  Court  in  England  could  grant  no  probate,  yet  the  persons  entitled  under  it  by  the 
law  of  Scotland  would  be  aathoriaed  to  come  to  an  English  court  of  equity,  and  on  proof  of 
the  law,  have  an  sccount  of  the  eflfects  as  against  the  administrator.  This  supports  the  argu- 
ment in  &vonr  of  our  client,  and  is  the  application  of  the  very  principle  hid  down  in  Thonu  v. 
Waikins,  Being  intestate  here,  the  Ordinary  could,  by  statute,  only  grant  the  administration  to 
the  widow  or  next  of  kin ;  but  the  administrator  would  be  bound  to  distribute  Bccjcirding  to  the 
will  valid  by  the  law  of  Scotland.  That  is  preciselr  the  case  of  T%ome  v.  Watkins.  The  right 
accrued  in  Scotland,  but  the  deceased  being  domiciled  in  England,  the  administrates  was  homid 
to  distribute  by  the  law  of  Eingland.  If  to  recover  the  efl»cts  in  Scotland  it  had  been  necessary 
to  sue  as  the  representative  of  the  intestate,  and  administration  had  been  taken  in  Scotland,  the 
administrator  would  still  have  been  made  to  account  by  the  law  of  England. 

This  allegatioD,  if  admitted,  can  lead  to  no  decisive  conclusion ;  nor  vnll  the  rejecting  of  it 
bear  hardly  on  Mr.  Hog*s  interests.  As  a  deed  this  paper,  if  valid,  is  good  without  sdminis- 
tration.  By  the  law  of  England,  it  clearly  is  not  testamentary ;  but  if  vand  by  the  law  of  Scot- 
land, (and  the  will  of  a  domicileid  Scotsman,  wherever  the  property  to  be  disposed  of  is  situate, 
admits  of  a  different  consideration  from  theiyill  of  an  Englishman,)  Mr.  Hog  can  have  relief  in 
a  court  of  equity.  If  however  yon  will  not  absolutely  reject,  your  Lordships  will  at  least  sus- 
pend the  admission  of  this  allegation.  If  the  instrument  is  to  be  set  up  as  a  Scotch  will,  Mr. 
Hog  should  have  pleaded  that  it  was  a  valid  disposition  by  the  law  of  ScoUand,  and  should  have 
had  a  probate  engrafted  on  the  Scotch  probate.  Your  Lordships  will  not  assume  the  character 
of  fineign  jurists  and  foreign  judges.  What  may  be  the  effect  of  your  judgment,  if  you  admit 
this  paper  to  probate  7  You  may  decide  that  to  be  a  testament  which  the  proper  tribunal  of  the 
country  shall  decide  a^nst  If  the  question  was  proper  at  first  to  have  been  decided  in  the 
Scotch  Courts,  there  will  be  no  impropriety  that  the  case  should  stand  over.  The  eflfocts  are  to 
be  governed  by  the  Scotch  law,  anid  an  actual  decision  has  been  given  in  Scotland  that  our  party 
is  not  excluded  (Vom  her  legitim.  Still  by  your  probate,  Mr.  Hog  would  get  possessed  of  an 
the  property  without  giving  security.  If  the  property  is  in  a  precarious  state,  we  should  have 
DO  objection  to  a  joint  nominee  for  administratian  pendente  lite. 

The'Court,  Perryn,  Baron ;  Heath,  J.,  and  Grose,  J. :  Arnold  and  Laurence,  LL.D.;  without 
bearing  Mr.  Hog's  counsel,  affirmed  the  decree  of  the  Prerogative  Court,  with  the  costs  of  the 
appeal,  and  retained  the  cause. 

Witnesses  having  been  examkied  by  Mr.  Hog,  but  no  plea  given  by  Mrs.  Lashley,  the  Judges 
after  hearing  counsel  ibr  Mr.  Hog  only*  pronoanced  for  the  will,  hot  at  Mrs.  Lashlcy's  prayer, 
directed  an  act  on  petition  to  be  entered  into  as  tp  whether  a  general  or  limited  probate  should 
issue. 

*  It  is  presumed,  Mrs.  Lashley  did  not  by  counsel  oppose  the  sentenoo  pronounced  Ibr  the 
wiU. 
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married  a  Portuguese  wife,  and  all  the  rights  of  that  Portuguese  vfife 
are  governed  by  the  law  of  Portugal.  The  obligations  that  attached  to 
him  on  that  marriage  made  his  property  divisible  in  certain  proportions 

The  subfltance  of  the  petition  was : — ^that  the  deceased  died  at  Newliston,  N.  B.  on  the  19th 
of  March  1789,  possessed  of  personalty  in  Scotland,  England,  and  France,  very  ooDsiderably  ex- 
ceeding his  debts ;  he  left,  among  several  children,  Thomas  Hog,  his  eldest  son — ^tbe  respondent 
— and  Rebecca  (wife  of  Thomas)  Lashley  his  daughter — the  appellant :  he  executed  certain 
deeds  of  settlement,  and  among  others  a  ffeneral  disposition,  (the  will  in  question)  containing  a 
nomination  of  executors,  dated  5  Feb.  1787,  in  favour  of  the  respondent  of  lands  and  of  all  his 
personalty  in  Scotland,  England,  and  France,  bnrthened  with  debts,  legacies  and  provisions  to 
younger  children ;  the  residue  and  interest  to  be  employed  in  purchasing  land  to  be  entailed  on 
the  seriet  of  heirs  in  the  entail  of  Newliston :  that  he  had  executed  two  bonds  in  favour  of  the 
appellant  exclusive  of  her  husband^s  jus  mariti,  one  fat  1300/.  containing  a  declaration  that  it 
should  be  in  fiill  satisfaction  of  all  portion,  natural,  legitim,  bairns*  part  of  gear,  or  other  claim 
on  his  or  his  wife's  death :  and  another  for  2002.  exclusive  of  the  jus  mariti,  but  without  the  de- 
daration.    That  these  bonds,  beinff  short  of  her  legal  claim,  she  and  her  husband  called,  before 
the  Court  of  Sessions  in  Scotland,  the  respondent  to  account  to  them  for  half  of  the  deceased's 
moveabloa  as  legitim,  and  for  her  third  of  the  goods  in  communion  at  the  dissolution  of  the 
marriage,  to  which  the  children  were  entitled  as  next  of  kin  of  their  mother;  that  in  defence. 
Hog  had  contended  that  from  certain  letters  it  appeared  Mr.  and  Mrs.  Lashley  were  satisfied  with 
the  provisions  made  by  her  father,  and  were  thereby  barred  from  demanding  legitim,  the  de- 
ceased having  it  in  his  power  by  a  suitable  and  rational  provision  for  Mrs.  I^htey,  calculated 
bona  fide  for  the  performance  of  his  paternal  duty,  to  exclude  her  daim  of  legitim ;  that  certain 
renunciations  by  bis  other  children  operated  in  the  deceased's  favour,  and  Mrs.  Lashley  could 
demand  no  more  as  legitim  than  if  these  renunciations  had  not  been  made,  and  that  in  estimating 
her  claim  either  for  legitim,  or  as  next  of  kin  of  her  mother,  the  personalty  in  England  or 
France  was  not  to  be  included.    That  in  answer,  Mr.  and  Mrs.  Lashley  had  contended  they  had 
never  accepted  these  provisions ;  that  the  deceased  could  not  exclude  her  by  any  testamentary 
deed  fh>m  her  legal  claims ;  that  as  the  other  children  were  forisfamiliated,  and  did,  in  conside- 
ration of  the  patrimonies  they  received,  reooance  their  legitim,  she  was  now  entitled  to  the 
whole  legitim,  i.  e.  a  moiety  of  the  whole  personal  estate ;  and  that  as  all  such  questions  must  be 
regulated  by  the  lex  domicilii,  the  claim  extended  as  well  to  the  English  and  French  as  to  the 
S(»tch  personalty.    That  the  cause  came  on  first  before  the  Lord  Ordinary,  and  then  before  the' 
whole  Court  of  ^sasions,  who,  afler  several  hearings,  on  the  7th  of  Jane  1791,  pronounced,  first 
that  the  sucoession  of  personal  estate  of  the  deceased,  wheresoever  situated,  must  be  regulated  by 
the  lex  domicilii,  and  that  Mrs.  Lashley 's  right  of  legitim  extends  to  the  personal  eSe^  in  Ekig- 
land,  or  elsewhere,  as  well  as  in  Scotland.    2odly,  that  the  renunciation  of  legitim  by  the  other 
younger  children  operated  in  favour  of  Mrs.  Lashley,  and  had  the  same  effect  as  their  death : 
and  rae,  the  only  younger  child  who  did  not  renounce,  was  entitled  to  tho  whole  legitim,— one 
half  of  the  ftee  personal  estate  wheresoever  situate.    That  on  the  39th  of  November,  1791,  ai\er 
fnrther  petitions,  the  Lords  adhered  to  this  interlocutor,  and  on  the  23rd  of  December,  farther 
decreed  that  certain  government  annuities  in  England  belonging  to  the  deceased  were  moveable, 
and  fell  under  the  daim  of  legitim.    That  on  the  7th  of  May,  1792  these  decrees  were  affirmed 
by  the  House  of  Lords  (see  6  Bro.  P.C.  577.  591.  621);  that  consequently  Mrs.  Lashley  was 
entitled  to  a  moiety  of  the  personal  estate  in  her  own  right,  and  that  any  disposition  thereof  by 
her  fiither  was  nuU,  and  that  he  had  no  power  to  appoint  an  executor  in  respect  thereto :  but 
that  he  must  be  considered  in  point  of  law  to  have  died  intestate  as  to  the  same ;  Mrs.  Lashley 
therefore  prayed  that  the  probate  might  be  limited  to  a  moiety  of  the  personal  estate  of  the  deceas- 
ed in  En|rland,  the  only  part  over  vtmich  he  had  any  power  to  devise,  or  appoint  executors ;  and 
that  admmistration  of  the  other  moiety  pnmonnceid  by  the  decrees  of  the  Court  of  Session  (af- 
firmed by  the  House  of  Lords)  to  be  the  sole  property  of  Mrs.  Lashley,  and  over  which  no  exec- 
utor appointed  by  the  deceased  ooght  to  have  any  power,  might  be  granted  to  Mr.  and  Mrs. 
Lashley  on  security  to  pay  a  proportionate  share  of  such  debts  as  might  be  legally  chargeable 
thereon. 

On  the  other  side  the  decrees,  &c  were  admitted ;  but  it  was  submitted,  that  by  law  the  res- 
pondent was  entitled  to  a  general  probate  as  sole  executor,  whatever  might  be  the  effect  or  ope- 
ration of  the  will  in  regard  to  the  duty  or  office  of  executor  so  appointed. 

The  Judges  having  heard  counsel  on  both  sides,  rejected  Mrs.  Lashley 's  petition,  oandemned 
her  in  the  costs,  and  decreed  a  general  probate  to  Mr.  Hog. 

By  the  admission  of  the  allegation  the  Court  of  Delegates  seem  to  have  dedded,  as  Sir  Wil- 
liam Wynne  (in  the  Prerogative  Court)  had  before  dedded,  that  the  instrument  was  by  the  law 
of  England  testamentary ;  and  inasmuch  as  the  case  of  Bruce  v.  Bruct,  then  so  recently  deter- 
mined, ^nd  the  doctrine  of  the  lex  domicilii  was  pressed  by  counsel,  the  refusal  to  suspend  the 
aliegation  infers  that  in  their  judgment  the  decision  of  the  Scotch  Courts  ought  to  make  no  difl 
iinrence  in  their  sentence ;  and  tluit  the  paper  would  be  entitled  to  probate  here  whatever  might 
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between  the  husband  and  wife,  and  he  eouM  not  deprive  her  of  it.  How 
then  can  it  be  asserted,  that  the  lex  domicilii  does  not  govern  the  distri- 
bution of  property?'  On  the  same  principle  it  governs  the  forms  on 
which  the  validity  of  a  will  must  be  established.  Suppose  an  individual 
goes  abroad  knowing  nothing  of  the  English  law ;  he  makes  an  instru- 
ment valid  according  to  the  forms  of  the  country  in  which  he  resides — 
perhaps  a  nuncupative  will — what  a  hardship  it  would  be>  that  such  will 
shoula  be  vitiated  in  this  country. 

Per  Curiam. 

All  this  argument  is  e<}ually  applicable  to  real  property.  The  true 
c)uestion  is,  whether  a  British  subject  who  has  acquired  a  foreign  domicil 
is  deprived  of  the  right  of  disposing  of  his  British  property  according  to 
the  forms  of  British  law.  Is  there  any  decision  by  which,  in  a  case  of 
testacy,  the  lex  domicilii  has  been  applied  so  as  to  avoid  a  will  executed 
with  reference  to  the  law  of  the  country  where  the  property  was  situate, 
and  so  as  at  the  same  time  to  defeat  the  intentions  of  the  testator  ?  In 
the  present  case,  if  the  law  of  Portugal  is  to  prevail,  neither  the  law, 
which  the  deceased  contemplated  as  governing  his  testamentary  acts, 
will  prevail,  nor  will  his  intentions  be  carried  into  effect.  Is  there  any 
decision  going  to  that  length? 

Argument  continued. 

We  do  not  take  the  point  as  one  that  has  received  a  distinct  decision. 
It  is  said,  whatever  is  the  law,  you  may  erant  probate  and  leave  the 
consequences  to  be  disposed  of  by  another  Court.  The  question  for  the 
Court  to  decide  is,  whether  the  deceased  died  testate  or  intestate  accord- 
ing to  law ;  as,  in  the  case  of  the  will  of  a  married  woman,  you  must 
decide  whether  she  is  testate  or  intestate  according  to  the  power.  If  the 
question  were  mixed  with  other  (juestions  belonging  to  other  jurisdic- 
tions, it  might  be  a  ground  for  leaving  it  to  another  Court ;  but  it  is  one 
of  those  questions  infinitely  better  known  to  those  who  are  familiar  with 
the  civil  law  and  the  puSlic  general  law.  The  codicils  are  ipso  facto 
null — ^not  invalid  in  part :  it  is  therefore  contrary  to  the  practice  of  the 
Court  to  grant  probate  of  such  papers  and  then  send  them  for  construc- 
tion to  the  Court  of  Chancery.  Here  was  no  conflict  of  domicils :  the 
deceased  lares  constituit  exclusively  in  Portugal.  There  is  no  doubt  in 
case  of  intestacy^  that  his  property  must  be  distributed  according  to 
the  law  of  Portugal;  and  in  the  absence  of  a  paper  valid  by  that  law 
the  deceased  is  intestate  as  to  this  property  (a). 

Per  Curiam. 

Is  there  any  case  in  which  a  party  domiciled  abroad  has  executed  an 
instrument  for  the  disposal  of  personal  property  in  England  ? 

Dr.  Lushington. — The  only  case  I  am  aware  of  is  that  of  *Mr.  Wad- 
be  its  character  in  Scotland.  It  would  therefore  appear  that  the  Court  of  Delegatea,  in  Bw  y. 
LasJdey,  proceeded  on  the  same  principle  as  the  Prerogative  Court  in  Stanley  t.  Bemeg,  It  ia 
believed  that  there  is  no  note  extant  of  the  argumentB  of  counsel,  as  to  any  of  the  proceedings 
when  the  Court  pronounced  for  the  will,  or  when  it  subsequently  rejected  Mrs.  Lashley's  petition 
for  a  limited  probate.  The  latter  decision,  it  is  conceived,  has  no  bearing  on  the  question  in 
Stafdey  v.  Bemea,  since  whichever  law  governed  the  case,  Mrs.  Lashley^s  legitim,  as  forming 
part  of  the  deceased*s  estate,  could  only  be  obtained  through  a  representation  to  him,  and  she 
therefore  stood  very  much  in  the  same  situation  as  a  next  of  kin  entitled  to  an  undisposed  resi- 
doe.  The  ezectttor  as  the  deceased's  general  representative  would  be  trustee  for  her,  and  be 
oonopelkible  in  a  Court  of  equitable  to  account  for  the  legitim. 

(a)  1  Hale,  P.  C.  68.  Henry's  Judgment  of  the  Court  of  Deroerara,  &c  Hunter  v.  Pott9^  4 
T.  R.  199.  Sai  V.  WorawUk,  I  H.  BL  690.  PhUips  v.  Hunter,  2  lb.  402.  BrodU  v.  Barry, 
3  y.  and  B.  131,  were  cited  for  Mr.  Stanley. 
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dington,  who  went  to  reside  in  France  and  remained  there  several  years, 
and  by  a  will  executed  in  France  disposed  of  his  property  here ;  and  the 
Court  of  Chancery  applied  the  French  law  {a), 

(a)  Case  ofMr.  Waddington  drawn  up  from  a  comparison  of  the  statement  Airniahed  to  Uia 
Coart  on  either  side. 

**  Mr.  Waddington'— a  Britiah-bom  subject,  previously  resident  in  England— went  to  France 
in  1813,  where  be  purchased  an  extensive  farm ;  and  also  mills  and  premises  in  which  he  carried 
on  the  business  of  a  cotton-spinner.  In  1816,  he  became  hy  letters  patent  a  naturalized  French 
subject,  and  resided  in  France  till  his  death  in  1818 :  he  loft  eifrht  children~-some  minoTs,— -and 
also  real  and  personal  property  in  France,  and  personal  property  in  England :  he  made,  in  Jan- 
uary, 1818,  at  the  same  time,  two  wills ;  one  in  the  English  form,  by  which  he  gave  all  his  pro- 
perty in«£ngland,  and  also  a  claim  he  had  upon  the  French  government  (and  which  he  had 
lodged  with  the  commissioners  in  England  ibr  receiving  such  claims,)  to  six  of  his  children 
eqiudly.  The  other  will  was  in  the  French  language,  and  by  that  he  gave  his  manu&ciory  to 
two  sons,  being  the  two  not  named  in  the  English  will ;  but  he  directed  certain  debts  and  mo- 
ney in  France  to  be  paid  to  his  other  children,  **  in  order  to  establish  amongst  them  a  perfect 
equality  in  conformity  to  the  will,  which  I  have  mkde  in  the  English  langua^  and  forms  :*'  the 
Irench  will  concluded ; — **  As  my  will  of  the  19th  of  this  month  nas  only  for  its  object  to  provide 
for  a  prudent  administration  and  equal  distribution  of  my  property  and  funds  which  I  possess 
in  England,  I  declare,  as  for  as  may  be  needful,  that  I  make  all  my  children  ray  heirs  in  equal 
portions  of  all  m^jr  property  (except  my  real  property  with  the  appurtenances)  acquired  by  me  in 
France,  which  it  is  hereby  understood  that  I  dispose  of  by  the  present  will,  subject  to  the 
charges  and  conditions  which  are  contained  therein.** 

Thomas  and  William,  named  in  the  French  will,  were  naturalized  French  subjects :  the 
other  children  were  not  The  executors,  in  the  English  will,  proved  both  wills  in  the  Preroga- 
tive Court,  and  a  bill  was  Bled  in  the  Court  of  Chancery  in  the  name  of  five  of  the  children 
(minors)  named  in  the  English  will  against  the  executors  and  Thomas  and  William,  and  also 
against  Charles,  the  eighth  child,  (all^fed  to  be  out  of  the  jurisdiction  of  the  Court,)  praying  an 
account  of  the  English  property,  also  of  the  French  property,  and  that  the  rights  of  the  parties 
might  be  declared* 

Thomas  and  William  in  their  answers,  claimed,  as  the  only  children  resident  and  domiciled 
in  France,  to  be  entitled  by  the  laws  of  France  **  to  become  the  onlv  heirs  of  the  testator's  real 
property  there,  either  under  his  will  or  as  being  such  his  hdrs.**  The^  also  stated  their  belief^ 
**  that  by  the  laws  of  France  all  the  personal  estate  in  that  country  which  the  testator  was  pos- 
sessed of  or  entitled  to  at  his  death— other  than  the  said  debt  owing  to  him  from  the  French 
government— on  his  death,  devolved  to  all  his  children  then  living  as  well  those  residin^^in  that 
kingdom  as  those  residing  out  of  France ;  and  that  the  plaintifis  and  all  the  other  children  of 
the  testator,  did,  on  his  death,  become  entitled  to  his  personal  estate  in  France  (other  than  ths 
debt  owing  to  him  fh>m  the  French  government)  in  equal  shares  and  proportions,  and  that  tho 
testator  could  not  by  those  laws  make  any  valid  bequest  of  the  same  fVom  his  children,  or  of  only 
some  small  portion  thereof;**  and  submitted,  **  that  by  virtue  of  the  te8tator*s  will,  they,  together 
with  the  testator's  other  children,  became  and  are  entitled  in  equal  shares  snd  proportions,  as 
tenante  in  common,  to  his  personal  estate  in  England  and  the  debt  owing  to  him  by  the  French 
government** 

The  Vice  Chancellor  ruferred  it  to  the  Master,  to  inquire  whether,  by  the  law  of  France,  the 
testator  could  dispose  of  all,  or  any,  and  what  part  of  his  real  estate  there,  by  his  will,  and  to 
whom  ?  and  whether  by  the  law  of'^.Franoe,  the  testator  could  dispose  of  all,  or  any,  and  what 
part  of  his  personal  estate  there,  by  his  will,  and  to  whom  7 

Proceedinn  were  also  instituted  in  France:  and, on  the  28th  of  December,  1818,  the  Civil 
Tribunal  at  Dreuz,  (all  the  children  being  made  parties,)  made  an  order,  setting  forth  the  two 
wills,  and  directing  that  the  accounts,  liquidations,  settlements,  and  distribution  of  the  te8tator*s 
estate  should  be  miade  as  required  by  the  wills  and  testamento  therein  before  describet),  in  order 
to  establish  the  equality  directed  by  the  testator. 

On  a  petition  to  the  Court  of  Chancery  stating  the  proceedings  in  France,  and  praying  that 
the  Master  upon  the  ground  of  such  proceedings  might  divide  the  whole  of  the  testator*s  estate, 
real  and  personal,  amongst  his  eight  children,  a  reference  to  the  Master  being  ordered,  he  report- 
ed, on  the  12th  of^  February,  1823,  all  the  proceedings  in  the  French  Court ;  **  that  it  was  a  court 
.  of  competent  jurisdiction :  and  Uiat  the  effect  would  be  to  make  an  equal  distribution  of  the 
estate  and  effects,  real  and  personal,  of  the  testator,  as  well  in  England  as  in  France,  between  the 
«ight  children  of  the  testator.** 

It  was  an  amicable  suit,  and  was  not  argued ;  but  by  mutual  arrangement.  Sir  Anthony  Hart 
and  Mr,  Bell,  ooansel  on  either  side,  settled  the  mmutes ;  snd  thereupon  the  Vice  Chsncellor 
made  a  final  decree  in  conformity  with  the  Master's  Report,  **  and  declared,  that  regard  being 
had  to  the  laws  of  £Ingland  and  France,  the  tesUtor*8  proper^,  both  real  and  personal,  both  in 
England  and  fVince,  was  divisible  in  equal  shares  between  the  children.** 
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In  reply. 

No  case  has  been  adduced,  and  vre  can  find  none,  where  it  has  been  held 
that  a  British  subject  can  so  far  throw  offhis  British  character  as  to  deprive 
himself  of  the  rights  he  possessed  under  it ;  still  less,  that  under  whatever 
circumstances  a  British  subject  might  take  up  his  residence  in  a  foreign 
country,  he  becomes  domiciled  so  as  to  render  it  incompetent  for  him  to 
dispose  of  his  property  according  to  the  forms  of  the  country  of  his  birth. 
The  facts,  it  is  said,  showing  an  adoption  of  the  Portuguese  character 
constitute  a  body  of  evidence  not  to  be  overthrown  by  any  cursory  in- 
tention :  but  intention  is  to  ^vern  such  a  case ;  and  here  is  proof  of  an 
intention  of  preserving  his  British  character.  It  is  clear  from  the  writers 
on  the  jaw  of  nations,  that  in  order  to  constitute  a  complete  change  of 
domicil,  there  must  be  not  only  a  primary  change,  but  a  wish  to  fix  for 
ever :  that  there  must  be  no  intention  to  resort  to  the  former  country,  but 
an  intention  to  renounce  it  for  ever.  Bruce  v.  Bruce  is  said  to  establish 
the  contrary ;  but  there  the  party  had  abandoned  Scotland  by  going  to 
India  expr^sly  to  make  his  fortune :  he  returned  to  England  and  resid- 
ed there  for  two  years  without  once  visiting  Scotland,  and  he  then  re- 
turned to  India,  and  died.  The  question  in  Bruce's  case  was  between 
two  British  domicils :  here  the  point  is,  whether  the  deceased  threw  off 
his  British  character  and  all  the  rights  belonging  to  it  so  far  as  to  have 
adopted  the  law  of  the  foreign  country  where  he  was  domiciled.  In 
such  a  case  a  more  complete  abandonment  of  his  forum  originis  must  be 
established.  Had  however  the  evidence  of  such  abandonment  been  far 
more  decisive,  it  is  admitted  that  none  of  the  cases  cited  are  exactly  in 
point ;  none  establish  that  a  British  subject  can  so  far  change  his  domicil 
to  a  foreign  country  as  to  deprive  himself  of  the  privileges  of  a  British 
subject,  and  render  his  property  liable  to  the  laws  of  the  country  in  which 
he  IS  domiciled.  If  such  be  the  law,  it  is  extraordinary  that,  notwith- 
standing the  extended  relations  of  England  with  foreign  countries,  no 
case  can  be  found  to  that  precise  effect :  those  cited  are  onlv  used  as 
furnishing  analogous  principles.  In  Marryatt  v.  Wilson  it  was  Iield,  that 
a  British  subject  might,  from  a  foreign  country,  trade  with  the  East 
Indies,  which,  as  a  British  subject  resident  in  England,  he  could  not  do. 
All  that  the  case  amounts  to  is,  that  while  so  resident  he  is  not  liable  to 
penalties  and  forfeitures  as  if  he  were  resident  in  England.  So  a  British 
subject  may  reside  in  a  neutral  state  and  trade  in  innocent  articles  with 
the  enemy  of  this  country.  No  case  goes  further  than  this :  and  this 
will  hardly  induce  the  Court  to  hold,  that  even  if  the  domicil  were 
changed,  and  the  deceased  had  divested  himself  of  the  rights  of  a  British 
subject,  a  will,  not  drawn  up  according  to  the  laws  of  Portugal,  is  in- 
valid, the  deceased  taking  upon  himselt  the  disposition  of  his  property  in 
England  by  a  will  not  purporting  to  be  made  according  to  such  Portu- 
guese law/but  good  and  valid  according  to  the  law  of  England. 

Hunter  v.  Poiis ;  Sill  v.  IVorswick ;  and  Philips  v.  Hunter ^  are  cases  of 
bankruptcy ;  and  ar^ed  on  special  verdicts.  Sill  v.  Worsunck,  1  U.  Bl. 
689,  was  a  transaction,  in  which  the  bankrupt  and  the  other  parties 
were  not  only  British  subjects,  but  resident  in  England ;  the  bankrupt 
having  property  in  St.  Christopher's,  where  the  bankrupt  laws  did  not 
prevau ;  and  iJord  Loughborough  said,  "  it  was  a  question,  whether  a 
creditor  resident  in  England  and  subject  to  the  laws  of  England,  should 
avail  himself  of  a  proceeding  of  that  law  to  get  possession  of  a  debt 
from  those  entitled  to  it  for  the  benefit  of  all  the  creditors,  and  to  hold 
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that  possession  against  those  creditors:''  he  decided,  that  the  bank- 
rupt law  bound  a  British  subject,  and  that  a  creditor  was  not  entitled 
to  hold  against  the  assignees  of  a  bankrupt  in  such  a  case.  Lord 
Loughborough  also  said, — **  I  do  not  wish  it  to  be  understood  that  it  fol- 
lows as  a  consequence  from  the  opinion  I  am  now  giving,  I  rather  think 
the  contrary  would  be  the  consequence  of  the  reasoning  I  am  now  using 
•—that  a  creditor  in  that  country,  not  subject  to  the  bankrupt  laws,  nor 
affected  by  them,  obtaining  payment  of  his  debt,  and  afterwards  com- 
ing over  to  this  country,  would  be  liable  to  refund  that  debt"  He  is 
here  arguing  on  the  case  of  Solomons  v.  Ross :  **  it  by  no  means  follows 
that  a  commission  of  bankruptcy  has  an  operation  m  another  country 
against  the  laws  of  that  country."  Lord  I^ushborough  does  not  say, 
that  if  the  law  of  the  foreign  country  enabled  a  creditor  to  obtain  his 
debt  there,  that  the  law  of  England  would  compel  him  to  refund  it :  **  If 
he  had  received  it  in  an  adverse  duit  with  the  assignees  he  would  clearly 
not  be  liable ;  but  if  the  law  of  that  country  preferred  him  to  the 
assignee,  I  do  not  think  my  holding  a  contrary  opinion  would  revoke 
the  determination  of  that  country."  Bui  the  argument  on  the  other 
side  would  go  to  the  length,  that  there  would  be  jurisdiction  here  to 
make  even  a  foreign  creditor  refund.  Hunter  v.  Potts  is  to  the  same 
effect :  and  in  Sill  v.  IVorswick,  there  was  no  question  of  domicil. 
Brodie  v.  Barry,  and  the  other  cases  may  show  that,  to  a  certain  extent 
mobilia  sequunter  personam,  but  not  that  in  all  cases  and  under  all  cir- 
cumstances,—K^ontrary  to  the  express  will  of  the  testator — the  lex 
domicilii  is  to  prevail.  In  Ryan  v.  Ryan,  the  question  of  domicil  was 
not  material ;  for  an  individual  not  domiciled  in,  but  merely  passing 
through  a  country,  and  marrying  there,  is  prima  facie,  as  to  such  mar- 
riage, governed  by  that  law  every  where ;  therefore  the  Danish  marriage 
celebrated  there  on  the  dissolution,  by  a  sentence  of  a  Danish  Court,  of 
the  former  marriage,  also  celebrated  there  (a),  was  to  be  presumed  valid 
for  the  mere  purposes  of  administration,  the  Court  carefully  guarding 
itself  from  expressmg  any  opinion  that  the  proofs  would  have  been  suffi- 
cient in  a  matrimonial  suit.  It  was  also  ultimately  an  unopposed  case. 
To  establish  the  position  on  the  other  side,  the  Court  must  have  held, 
that  an  English  marriags  between  British  subjects  could  be  legally  dis- 
solved by  a  Court  in  Denmark,  the  parties  having  become  aomiciled 
there.  The  cases  in  6  Bro.  P.  C.  were  only  cited,  as  showing  that  those 
cases  have  been  ar/^ued  on-  principles  which  would  apply  to  testacy. 
Hog  v.  Lashley  is  pnncipally  relied  on ;  but  the  Court  is  in  the  dark  as 
to  the  decision  in  that  case.  It  cannot,  then,  go  the  length  of  saying, 
that  the  lex  domicilii  applies  to  testacy  as  well  as  to  intestacy :  and, 
unless  it  holds  that  such  must  be  the  rule  in  all  cases,  and  under  all  cir- 
cumstances, it  could  not  apply  to  the  present  case,  in  opposition  to  the 
clear  ascertained  intentions  of  the  deceased,  more  especially  as  it  is 
specially  provided  by  the  treaty  of  commerce  and  navigation  concluded 
between  England  and  Portugal  in  1810,  that  British  subjects  resident  in 
Portugal  shall  be  allowed  to  dispose  of  their  property  by  testamentary 
instruments  (6). 

(a)  The  ortj^inal  papers  show  that  rach  was  the  &ct 

(b)  Sect  7  of  that  treaty  provides ;  "  that  the  subjects  of  each  shall  have  a  free  and  unqoes- 
tlonable  right  to  travel,  and  reside  within  the  territories  and  dominions  of  the  other ;  to  occupy 
houses  and  warehouses,  and  to  dispose  of  personal  property  of  every  sort  and  denomination,  by 
sales,  donatioi^  exchange,  or  testament,  or  in  any  other  manner  whatsoever,  without  the  anallwit 
impediment** 
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As  to  Mr.  Waddington's  case,  it  was  not  contested';  there  was  only 
one  solicitor  employed.  That  case,  however,  though  cited  on  the  other 
side,  is  much  stronger  the  other  way.  The  testator's  object  was  to 
divide  his  property  in  England  and  France,  by  wills  executed  according 
to  the  forms  of  those  countries  respectively,  in  the  same  manner  as  Mr. 
Stanley  has  divided  his  property  in  Portugal  and  England  (a). 
Judgment. 
Sir  John  Nicholl. 

This  case  involves  a  question  of  law  of  considerable  importance ;  but 
upon  the  facts  there  is  little,  if  any,  controversy.  In  order  to  arrive  at 
the  question  of  law  with  accuracy  it  will  be  convenient  to  set  forth  the 
facts  out  of  which  it  arises.  The  case  respects  the  validity  of  the  will 
and  four  codicils  of  John  Stanley,  or  rather  of  two  of  the  codicils,  for 
it  is  now  admitted  that  the  will  and  the  o^her  two  codicils  are  entitled  to 
probate. 

The  testator,  a  native  of  Ireland,  went  in  1770  to  Lisbon,  and  there 
engaged  in  business  as  a  merchant ;  soon  afterwards  he  married  a  lady, 
a  rortuguese  by  birth,  though  of  Irish  parents,  and  a  Romsfti  Catholic. 
In  order  to  contract  that  marriage  he  professed  the  Roman  Catholic 
religion.  In  1798  he  obtained  letters  of  naturalization  as  a  Portuguese 
subject,  and  in  1808,  when  the  French  were  in  possession  of  Portugal,  it 
is  alle;^  that  he  was  treated  as  a  Portuguese  subject :  that  is  denied ; 
and  it  is,  on  the  other  side,  alle^d,  that  he  was  treated  as  a  British  sub- 
ject. The  manner,  however,  m  which  the  French  treated  him  is  not 
very  material  to  the  decision  of  this  case.  Before  their  arrival  he  had 
placed  a  large  part  of  his  property  in  his  son's  name,  who  was  born  in 
Portugal ;  but,  the  will  recites,  that  it  was  **  a  fictitious  measure  as  a 
security  against  the  French.'^  The  testator  had  four  children  by  his 
wife,  but  only  the  pt'esent  party  survived  him.  His  wife  having  become 
insane  was  removed  from  Portugal  to  Ireland,  where  the  connections  of 
lx>th  resided :  she  was  there  supported  by  an  allowance  paid  out  of  the 
property  of  the  deceased,  placed,  as  already  mentioned,  in  the  posses- 
sion of  the  son.  The  deceased,  in  1808,  remove  from  Lisbon  to  Madeira 
and  continued  to  reside  in  that  island  till  his  death  in  18S6  :  he  had  a 
natural  son,  a  legatee  in  the  will  and  codicil,  the  other  party  in  this 
cause,  ^his  son  was  married ;  and  at  the  time  of  the  deceased's  death 
had  five  children,  whom,  as  his  grand-children,  the  deceased  has  bene- 
fited by  some  of  the  testamentary  instruments  in  (question. 

This  is  a  brief  history  of  the  deceased  and  his  family,  so  far  as  it 
seems  necessary  to  mark  out  the  question  to  be  decided :  but  it  may  be 
proper  also  here  to  describe  the  testamentary  acts  of  the  deceased.  The 
will  and  four  codicils  are  propounded  by  the  natural  son,  as  a  legatee, 
the  executors  havins  renounced ;  and  they  are  opposed  by  the  legitimate 
son,  the  residuary  fegatee  in  the  will.  The  will  and  first  two  codicils 
are  executed  in  the  forms  required  by  the  Portuguese  law :  the  third  and 
fourth  codicils  are  not  in  that  form. 

At  first  Mr.  Stanley  opposed  all  the  papers,  for  it  was  contended,  that 
by  the  Portuguese  law  a  person  marrying  and  making  no  settlement,  and 
leaving  a  widow  and  issue  of  the  marriage,  could  only  dispose  of  one- 

(a)  Ar^trie  de  U  Contume  de  Bretagne,  Art  449.  499.  Dictionnaire  de  Droit  Canoniqiie 
(par  Maillare),  Tome  2.  p.  230.  Judgment,  &c.  in  Odvnn  ▼.  For6e«,  reported  by  Henry,  and 
Appendix,  p.  193.  Marih  ▼.  Hutekinmm^  2  B.  and  F.  226,  were  cited  in  additian  to  the  eaaee 
and  authorities  collected  in  Jftmroe  ▼.  Douglan,  5  Madd.^i79. 
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sixth  of  the  property  be  left  behind  him>  as  half  belonged  to  the  widow, 
and  two-thirds  of  the  other  moiety  to  the  issue ;  and  further,  that  an 
attempt  either  to  dispose  of  more  than  one-sixth,  or  to  dispose  of  that 
one-sixth,  as  by  this  will,  in  favour  of  adulterine  issue,  rendered  the 
whole  invalid.  It  is  now  admitted,  that  the  proof  of  the  Portuguese 
law  to  the  extent  of  rendering  the  papers  void  in  toto  has  failed,  and  that 
the  will  and  first  two  codicils  are^valid  so  as  to  dispose  of  not  more  than 
one-sixth  of  the  whole  property ;  and  that  of  them  probate  must  be 
granted.  The  opposition  is  therefore  now  confined  to  the  third  and 
fourth  codicils,  which  are  not  executed  in  the  Portuguese  forms,  though 
they  are  sufficiently  executed  according  to  the  forms  required  by  the  law 
of  England  for  an  English  will. 

The  will,  dated  at  Funchal  on  the  21st  June,  1820,  gives  to  the  natu- 
ral son  and  his  children  legacies  to  a  considerable  amount  \  the  first  codi» 
cil,  dated  on  the  4th  July,  1820,  ^ives  some  further  legacies  to  the 
^rand-children,  and  appoints  an  additional  executor;  the  second  codicil 
IS  dated  on  the  11th  of  July,  1820,  and  si ves  a  further  legacy  to  the 
natural  son  and  the  aunt.  The  factum  of  these  instruments  being  in  the 
Portuguese  form  is  admitted,  and  their  validity,  at  least  as  to  one-sixth 
of  the  property,  is  not  denied :  they  in  the  strongest  manner  mark  the 
wishes  and  intentions  of  the  testator,  and  the  grounds  on  which  those 
wishes  and  intentions  were  formed  in  favour  of  the  natural  son  and  the 
grand-children. 

The  two  remaining  codicils  are  those  which  are  contested — the  third, 
dated  in  October,  1820,  merely  relates  to  the  substitution  of  some  of  the 
executors.  The  fourth  codicil  is  the  material  instrument :  its  object  is 
to  make  a  further  provision  for  the  grand  children :  it  refers  to  certain 
donations  made  to  be  invested  in  trust  in  the  British  funds  for  their 
benefit,  and  then  sives  his  property  in  the  British  funds  in  their  favour. 
Both  these  codicils  are  in  the  deceased's  own  hand  writing  and  are 
attested  by  three  witnesses ;  there  is  no  doubt  of  the  factum  nor  of  the 
intention,  nor  is  there  any  doubt  that  they  are  valid,  if  to  be  considered 
with  reference  to  English  forms.  They  dispose  of  property  in  the 
English  funds  and  or  no  other,  and  consequently  are  to  operate  and 
be  executed  in  England,  but  they  are  not  executed  in  the  form  required 
by  the  Portuguese  law  for  Portuguese  testamentary  acts ;  and  the  ques- 
tion is,  whether  on  that  account  they  are  utterly  invalid  so  that  probate 
of  them  ought  not  to  be  granted  b^  this  Court. 

In  opposition  to  their  validity  it  is  contended,  that  the  deceased  was 
domiciled  in  Portugal  and  is  to  be  considered  as  a  Portuguese  subject ; 
that  domicil  is  governed  by  residence ;  that  here  was  a  continued  resi- 
dence for  above  fifty  years  confirmed  b^  change  of  religion,  by  mar- 
riage, and  by  natuVafization ;  that  mobilia  sequuntur  personam,  that 
not  only  in  case  of  intestacy  is  the  succession  to  moveable  property 
governed  by  the  law  of  the  country  where  the  person  is  domiciled,  but 
that  such  property  can  only  be  disposed  of  by  a  will  made  in  the  form 
required  by  that  law — by  the  lex  domicilii. 

On  the  other  hand,  that  the  deceased,  was  not  at  his  death  a  domi- 
ciled Portugese  subject ;  that  it  is  not  residence  but  intention  which 
ascertains  domicil ;  tnat  the  domicil  or  origin  continues  so  long  as  there 
is  an  intention  of  returning  to  it;  that  the  deceased  reverted  to  the  Pro- 
testant religion,  sent  his  wife  to  England  when  by  her  malady  the  con- 
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Bortium  was  broken,  invested  bis  property  in  England,  intended  to 
return  to  England,  and  was  only  prevented  by  infirmity  and  death, 
desired  to  bel)uried  in  the  Endish  burial-sround,  and  was  during  his 
life  and  at  his  death  considered  and  treated  as  a  British  subject: l)ut, 
secondly,  if  he  were  domiciled  in  Portugal,  still  he  maintained  the  richt 
of  a  British  subject  to  dispose  of  his  property  by  will  made  in  the  Enghsh 
form :  that  the  secession  to  personal  property  depends  upon  the  intention 
of  the  possessor,  whether  expressed  or  only  implied ;  that  if  in  cases  of 
intestacy  an  intention  is  implied  that  the  property  shall  go  according  to 
the  law  of  the  place  of  residence  (thougn  even  that  is  not  admitted  so 
far  as  respects  a  natural  born  British  subject  residing  in  a  foreign  coun- 
try), yet  where  a  different  intention  is  declared  by  will,  that  will,  if 
validly  made  according  to  the  English  forms,  is  valid  as  to  property  in 
Enffiand. 

Such  was  the  general  substance  of  the  arguments  on  both  sides,  and 
in  support  of  each  proposition  various  authorities  and  cases  were  re- 
ferred to. 

The  law  of  domicil,  and  the  succession  to  personal  property  as  afiected 
by  it,  has  been  a  vezata  qusestio.  The  authorities  applying  to  it  are  col- 
lected in  various  reports,  particularly  in  6  Bro.  P.  C.  and  in  Lord  So- 
mermlle*s  Case^  5th  Ves.  760.  These  authorities  were  not  only  referred 
to,  but  very  elaborately  discussed  on  both  sides  in  the  argument  in  the 
present  case :  for  that  reason,  and  because  it  is  admitted  that  no  ad- 
judged case  comes  directly  up  to  the  present  question,  it  is  unnecessary 
agam  to  quote  and  discuss  them.  I  snail  therefore  content  myself  witn 
stating  the  principles  which  may  be  deduced  from  them  so  far  as  they 
may  be  applicable  to  the  point  now  brought  before  me  for  decision. 

The  general  rule,  that  mobilia  sequuntur  personam,  need  not  be  con- 
troverted, though  that  rule,  or  rather  fiction,  if  without  exception,  would 
in  some  extreme  cases  lead  to  absurdity  and  injustice,  more  especially 
in  the  modern  state  of  society,  and  with  reference  to  the  nature  and  ex- 
tent in  these  times  of  personal  property,  particularly  funded  property. 
The  rule  took  its^rise  when  **  mooilia,"  tor  the  most  part,  did  accompany 
the  person;  but  still  recoimising  the  rule,  it  is  necessary  to  ascertain 
the  national  character  of  the  "  persona ;''  for  it  would  be  carrying  the 
fiction  into  manifest  absurdity  to  hold,  that  the  person  and  his  mobilia 
changed  their  character  with  every  place  which  lie  might  enter,  or  pass 
through,  or  move  to. 

The  ^neral  and  primary  rule  is,  that  the  national  character  of  the 
peVson  IS  acquired  from  the  plac^  of  birth,  though  some  exceptions  even 
to  that  rule  have  been  framed,  not  hy  the  common  law,  but  by  special 
acts  of  parliament ;  as  for  instance,  in  favour  of  persons  born  abroad, 
but  of  natural  born  British  parents.  The  different  species  of  character 
is  distinguishable;  one  is  natural,  the  other  local ;  one  is  temporary,  the 
other  permanent.  The  native  national  character  is  not  only  the  most 
strongly  impressed,  but  for  some  purposes  cannot  be  changed :  "  nemo 
potest  exuere  patriam"  is  a  rule  of  the  jus  gentiuni  held  by  most  coun- 
tries, and  by  none  more  strictly  than  by  this  country.  A  natural  bom 
British  subject  cannot,  at  his  own  will  and  pleasure,  divest  himself  of 
his  native  duties ;  nor  can  he  be  deprived  of  his  native  privileges  except 
for  crime :  he  may  so  into  other  countries  and  acquire  privileges  there, 
but  still  his  native  rights  and  duties  adhere  to  him.  These  principles 
are,  I  apprehend,  correctly  laid  down  by  Mr.  Justice  Blackstone :  'Mt  is 
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a  principle  of  universal  law,  that  the  natural  born  subject  of  one  prince 
cannot  by  any  act  of  his  own,  no,  not  by  swearins  allegiance  to  another, 
put  off  or  discharge  his  natural  allegiance  to  the  former ;  for  bis  natural 
allegiance  was  intrinsic,  and  primitive,  and  antecedent  to  the  other,  and 
cannot  be  divested  without  the  concurrence  of  that  prince  to  whom  it 
was  first  due."  "  This  allegiance  is  the  duty  of  all  the  king's  subjects 
•  •  ....  their  rights  are  also  distinguishable  by  the  same  crite- 
rions  of  time  and  locality,  natural  bom  subjects  having  a  great  variety 
of  rights,  which  they  can  never  forfeit  by  any  distance  of  place  or  time,' 
but  only  by  their  own  misbehaviour."  1  BL  Com.  370-1. 

For  certain  purposes  a  man  takes  his  character,  prima  facie,  from  the 
place  where  he  is  domiciled,  and,  prima  facie,  he  is  domiciled  where  he 
IS  resident,  and  the  force  of  residence,  as  evidente  of  domiciU  is  increased 
by  the  length  of  time  during  which  it  has  continued.  All  these  princi- 
ples are  clear ;  biit  time  alone  is  not  conclusive ;  for  whei*e  is  the  line  to 
be  drawn  ?  Will  the  residence  of  a  month,  or  a  year,  or  five  years,  or 
fifty  years,  be  conclusive  ?  As  a  criterion,  therefore,  to  ascertain  domi- 
cil,  another  principle  is  laid  down  by  the  authorities  quoted  as  well  as 
by  practice, — it  depends  uix>n  the  intention,  upon  the  quo  animo— that 
is  tne  true  basis  and  foundation  of  domicil ;  it  must  be  a  residence  sine 
animo  revertendi,  in  order  to  change  the  domicilium  originis :  a  tempo- 
rary residence  for  the  purposes  of  health,  or  travel,  or  business  ha&  not 
the  efl^t:  it  must  be  a  fixed  and  permanent  residence,  abandoning 
finally  and  for  ever  the  domicil  of  origin ;  yet  liable  still  to  a  subsequent 
change  of  intention. 

**  The  third  rule  I  shall  extract,"  said  the  Master  of  the  Rolls,  in  the 
Case  of  Samerville,  5  Yes.  787,  "  is,  that  the  domicil  of  origin  is  to  prevail 
until  the  party  has  not  only  acquired  another,  but  has  manifested  and 
carried  into  execution  an  intention  of  abandoning  his  former  domicil, 
and  taking  another  as  his  sole  domicil ;"  and  th^t  observation  was  made 
even  with  reference  to  domicil  in  different  parts  of  the  British  domi- 
nions, when  the  choice  was  perfectly  free  from  any  restriction  of  con- 
flicting duties. 

In  the  present  case  there  is  strong  evidence  of  acquiring  a  new  domi- 
cil, and  an  intention  of  abandoning  nis  former  and  taking  another  as  his 
sole  domicil,  (but  still,  it  must  oe  remembered,  in  a  foreign  state) 
declared  not  merely  by  long  residence,  but  by  marriage,  naturalization, 
and  investing  himself  with  all  the  privileges  which  a  new  comer  could 
acquire  at  his  place  of  residence.  «  But  on  the  other  hand  here  is  some 
evidence  to  show  a  change  of  intention,  and  of  the  animus  revertendi, 
not  merelv  that  latent  intention  which  pretty  generally  exists  as  a  sort 
of  natural  feeling  of  "  panting  for  his  native  home,"  but  shown  by  acts 
done  and  by  declarations  made,  by  sending  his  wife  to  England,  oy  in- 
vestinff  property  in  the  English  funds,  by  <feclaring  his  adherence  to  the 
English  Church,  by  desiring,  if  he  should  chance  to  die  at  Madeira,  to 
be  buried  in  the  English  burial-ground,  by  making  these  codicils  in  the 
English  forms,  by  declarations  to  several  of  his  friends  of  his  wish  and 
.  intention  to  return,  and  of  his  fears  that  he  might  be  prevented  by  in- 
firmities. 

In  questions  of  national  character  it  has  been  often  decided,  that 
character  acquired  by  mere  residence  ceases  with  the  residence,  and 
that  the  original  character  reverts  and  is  reacquired  much  more  readily 
than  the  change  is  made  from  an  original  to  an  acquired  character ;  the 
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local  and  temporary  character  is  by  circumstances  more  easily  presumed 
to  be  abandoned  than  the  natural  and  more  permanent  character,  which 
in  some  respects  at  least  is  inalienable :  the  animus  revertendi  actually 
put  in  motion,  though  the  removal  has  not  been  consummated,  recovers 
the  original  character.  Whether  the  circumstances  adverted  to  veould 
be  sufficient  to  shake,  off  the  Portuguese  character  in  the  deceased's 
case,  or  to  exempt  his  property  in  Portugal  from  the  operation  of  the 
laws  of  that  country,  may  not  be  necessary  to  be  decided :  but  there  are 
circumstances  tending  to  show  that  the  deceased  neither  wished  nor  in- 
tended altogether  and  for  ever  to  abandon  his  connexion  with  his  native 
country,  nor  to  give  up  the  rights  and  privileges  belonging  to  him  as  a 
British  subject.  Not  only  in  common  parlance  would  he  still  be  de- 
scribed as  an  Englishman,  and  not  a  Portuguese,  but  he  himself  was  in 
animo  and  he  was  in  some  respects  de  jure  still  an  Englishman.  His 
intention  to  retain  his  risht  as  a  British  subject  of  disposing  by  will  of 
his  property  in  the  British  funds  is  quite  obvious :  and  to  deprive  him  of 
that  right  the  law  ought  to  be  clear  and  unequivocal :  and  for  this  rea- 
son because  it  will  operate  as  a  disqualification  and  a  forfeiture  of  right. 
That  he  retained  some  rights  acquired  bv  birth  cannot  b6  doubted : 
he  would  succeed  to  real  property — he  miglit  purchase  real  property, 
notwithstanding  all  that  had  taken  place  in  Portugal.  Ofer  personalty 
here,  even  a  foreigner  domiciled  in  his  native  country  might  in  his  life 
time  exercise  dominion  as  freely  and  as  fully  as  a  resident  Englishman. 
So  while  the  deceased  survived,  his  power  over  and  his  rights  re^rding 
personal  property  here — with  some  few  exceptions  perhaps,  e.  g.  in  case 
of  bankruptcy — would  not,  at  least  in  this  country,  be  affected  by  his 
domicil  abroad,  they  would  be  regulated  by  the  laws  of  England  and  not 
by  the  law  of  Portugal.  He  would  succeed  in  distribution  of  personal 
property  in  England  as  a  next  of  kin,  under  whatever  legal  disabilities 
the  law  of  Portugal  might  place  him, — he  could  transfer  or  give  away 

Eersonal  property  without  regard  to  any  restrictions  which  the  law  6f 
Ortusal  might  impose  on  such  transfers  or  gifts : — he  could  do  this,  it 
should  seem,  by  instruments  in  the  British  form:  the  Bank  would  pro- 
bably receive  no  other  in  order  to  transfer  stock :  and  he  could  en^m 
in  contracts  to  be  executed  in  Ensland,  though  such  contracts  might 
be  illegal  or  invalid  by  the  law  of  Portugal. 

It  comes  then  to  the  question,  whether  a  testamentary  act  of  a  British 
born  subject,  clearly  intended  and  wished  to  operate  upon  his  personal 
property  in  England,  and  executed  according  and  with  direct  reference 
to  the  ^rms  of  the  English  law,  which  in  this  respect  coincides  with  the 
law  of  nations — the  jus  gentium — is  by  the  law  of  England  invalid, 
aolelv  because  the  deceased  had  long  resided  and  was  domiciled  in  Por- 
tugal, and  because  such  testamentary  act  was  not  executed  in  the  Por- 
tuguese forms.  The  authorities  quoted  all  tend  to  prove  that  the  jus 
gentium — the  general  law  of  all  countries — is  favourable  and  inclines  to 
give  effect  to  testamentary  dispositions.  They  also  establish,  that  inten- 
tion is  the  very  basis  and  foundation  of  the  testamentary  disposition  to 
which  effect  is  thus  to  be  given.  Forms  are  prescribed  only  for  the  sake 
of  rendering  more  secure  the  execution  of  the  real  intention.  The  policy 
of  some  countries  may  be  to  impose  restrictions  on  the  disposition  of  real 
property,  or  sometimes  even  on  the  disposition  of  personal  property  by 
requiring  the  whole  or  a  certain  portion  to  descend  to  the  wife  and  chil- 
dren for  whom  every  person  is  under  a  moral  duty  to  provide ;  but 
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wherever  the  power  of  disposing  exists  and  to  whatever  extent  it  exists, 
the  intention  and  not  the  form,  more  especially  as  regards  personal  pro- 
perty, is  the  governing  principle. 

Assuming,  then,  that  the  deceased  was  a  British  subject,  yet  at  the 
time  of  his  death  domiciled  in  Portu^l,  and  that  he  had  a  clear  intention 
to  dispose  of  his  property  in  the  British  funds  by  this  codicil,  in  his  own 
hand-writing,  and  attested  by  three  witnesses,  is  it  invalid  because  it 
was  not  attested  by  a  notary  and  five  witnesses  as  the  Portuguese  law 
requires,  or  is  it  entitled  to  probate  here?  Among  the  numerous  authori- 
ties quoted  it  is  admitted  that  there  is  no  adjudged  case  in  which  the 
question  has  been  decided  either  way :  no  case  in  ^hich  a  will  made 
with  reference  to,  and  in  accordance  with,  the  English  forms  by  a  British 
subject  domiciled  in  a  foreign  country  has  been  refused  probate:  no  case 
in  which  the  property  of  a  British  subject  dying  even  intestate  in  a 
foreign  country  has  been  held  distributable  accorcung  to  the  law  of  such 
foreign  country.  All  the  adjudged  cases  have  been  of  persons  dyins  domi- 
ciled in  some  part  of  the  British  dominions,  having  difierent  rules  of  distri- 
bution. No  case  has  yet  gone  farther  than  to  adopt  the  lex  domicilii,  when 
the  domicil  was  in  some  part  of  the  British  dominions,  and  when  it  waa 
a  case  as  to  th^  distribution  of  the  eflects,  or  the  construction  of  the  in- 
strument, not  as  to  the  right  to  the  representation  or  the  validity  of  the 
will. 

The  question  is  of  too  great  importance,  more  especially  in  modern 
times  and  in  the  present  state  of  society,  to  be  decided  on  mere  obiter 
dicta,  or  assumptions  in  argument.  Great  numbers  of  persons  particu- 
larly of  this  country  reside  abroad,  some  for  sufficient  reasons,  some  per- 
haps upon  less  favourable  grounds:  thev  have  no  idea  that  their  property 
would  be  distributable  according  to  a  £:)reign  law,  still  less  that  they  are 
deprived  of  the  privilege  of  disposing  of  their  property  by  will  made  in 
the  same  form  as  if  they  were  resident  in  England.  A  person  in  the 
decline  of  life  or  of  health,  goinff  abroad  to  a  more  genial  climate  in  hopes 
of  prolonging  life,  or  at  least  ofrendering  its  remaining  period  less  pain- 
ful or  more  comfortable,  without  any  hope  or  intention  of  ever  returning, 
leaving  the  summa  rerum  in  England — perhaps  exclusively  in  the  funds 
— shaving  merely  the  dividends  remitted  to  him  for  his  subsistence; 
knowing  that  the  law  of  England  would  distribute  this  property  exactly 
as  he  would  wish,  and  on  that  account,  or  from  mere  indolence,  making 
no  will,  or  supposing  that  a  will  in  his  own  handwriting  would  he  valid; 
how  alarming  would  it  be  to  a  person  thus  circumstanced,  how  injurious 
to  his  familv,  if  on  establishing  himself  in  the  south  of  France  he  is  to  be 
bound  by  the  law  of  that  country :  he  may  then  be  recommended  to  go 
farther  south  into  Italy,  then  into  Sicily,  then  perhaps  to  Maderia — with 
the  intention  at  each  place  of  fixing  himself  for  the  remainder  of  his  life 
— ^"of  abandoning  his  former  domicil  and  taking  the  other  as  his  sole 
domicil," — at  each  remove  a  different  law  may  govern  not  merely  the 
form  of  the  instrument,  but  the  power  of  disposing, — he  may  retain  the 
jus  disponendi  over  only  one-sixth  part  of  his  property ;  an  undeserving 
wife  or  undutiful  children  Inay  be  absolute  proprietors  of  five^ixths  of 
the  personal  property  which  he  had  left  in  England.  If  this  lex  domi- 
cilii is  to  be  the  rule  not  only  in  cases  of  intestacy,  where  they  may  be 
some  presumed  intention,  but  even  in  the  case  of  a  will  as  respects  not 
only  the  form  of  the  instrument,  but  even  the  power  of  disposing  against 
the  manifest  and  declared  intention,  it  will  be  going  beyond  the  authority 
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of  anjr  case  hitherto  decided.  It  is  true  that-  there  has  been  found  no 
decision  in  a  contested  case  that  such  a  will  is  valid;  but  there  have  been 
instances  where  probates  of  such  v^ills  have  passed  sub  silentio  in  com- 
mon form.  The  case  must  surely  have  frequently  happened,  and  if  the 
probate  was  not  opposed,  the  inference  rather  is  that  the  will  was  sup- 
posed to  be  valid. 

What  then  is  the  Court  called  iipon  by  the  opposer  of  the  codicil  to 
decide  ?  That  the  codicil  is  invalid  contrary  to  the  manifest  intention 
of  the  testator — that  intention  being  expressed  in  an  instrument  duly* 
executed  according  and  with  reference  to  the  law  of  this  country,  in  his 
own  handwriting,  and  attested  by  three  witnesses.  The  Court  is  called 
upon  to  extend  disqualification  and  to  deprive  of  privilege — to  disqualify 
a  British  subject  because  he  is  resident  in  a  foreign  country  from  giving 
efl^t  to  his  wishes  in  the  disposition  of  his  property  at  his  death,  and  to 
deprive  him  of  his  testamentary  privilege  which  is  so  highly  favoured  by 
the  general  law  of  this  and  of  most  other  countries.  Without  some  more 
direct  authority  than  any  which  has  been  quoted,  or  with  which  this 
Court  is  acquainted,  I  do  not  feel  warranted  to  proceed  to  such  a  length. 
I  am  the  less  disposed  so  to  do,  because  in  one  way  the  decision  of  the 
Court  of  Probate  would  be  conclusive,  in  the  other  it  would  not.  If  the 
codicil  be  pronounced  against  and  probate  be  refused,  the  legatee  could 
not  resort  to  any  other  jurisdiction ;  if  pronounced  for,  this  Court  would 
merely  decide  on  the  factum,  and  the  residuary  legatee  might  resort  to 
a  Court  of  Equity  to  take  its  decision  upon  the  question  of  construction. 

There  has  been  a  recent  case,  not  quoted  in  the  argument,  where  a 
Court  of  Equity  has  held,  that  in  the  construction  of  a  will  the  lex 
domicilii  is  to  rule,  unless  there  be  sufficient  to  show  a  different  intention 
in  the  testator.  Anstrutker  v.  Chalmers,  2  Simons,  1.  The  facts  of  the 
case  were :  Miss  Anstruther,  a  native  of  Scotland,  was  domiciled  in 
England.  On  a  visit  to  Edinburgh,  in  1814,  she  made  a  will  entirely  in 
the  Scotch  form,  and  ii  was  deposited  with  the  writer  at  Edinburgh : 
she  had  personalty  in  England  only,  and  died 'in  England.  Scotland 
then  was  the  forum  originis  and  forum  contractus,  but  on  the  other  hand 
England  was  the  forum  domicilii,  and  the  locus  rei.sit®.  The  question 
was,  whether  by  the  legatee's  death  in  the  life  time  of  the  testatrix  a 
legacy  lapsed  according  to  the  law  of  England,  or  survived  to  the  lega- 
tee's representatives'  according  to  the  law  of  Scotland.  The  point  put 
in  argument  on  both  sides  is  the  intention — what  was  the  rule  of  con- 
struction the  testatrix  intended  should  be  applied  to  the  instrument.  The 
Court  decided  that  being  domiciled  in  England,  it  was  to  be  presumed 
that. she  intended  the  law  of  England  to  be  applied :  there  was  not  enough 
to  repel  that  presumption.  In  the  present  case  there  is  sufficient  clearly 
to  prove  that  Mr.  Stanley's  intention  was  to  make  these  codicils  in  the 
form  of  the  law  of  England.  In  Anstruther  v.  ChalmerSf  it  is  true,  words 
might  have  been  used  which  even  according  to  the  law  of  England  would 
have  prevented  a  lapse.  The  case  therefore  does  not  infer  that  intention 
could  have  given  effect  to  a  bequest  forbidden  by  the  law  of  the  domicil ; 
but  it  shows  that  in  order  to  determine  what  law  ought  to  operate  on 
testamentary  instruments,  all  Courts  primarily  and  principally  look  to 
the  intention  of  the  deceased. 

Another  case  which  has  not  been  reported,  was  quoted  in  argument 
by  Mr.  Stanley's  counsel  from  instructions  furnished  him,  and  a  counter 
statement  was  afterwards  given  on  the  other  side.    The  Court,  without 
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in  the  least  doubting  the  intended  correctness  of  the  statements,  is  always 
cautious  of  relying  upon  an  authority  of  that  description :  and  in  this 
instance  the  precise  grounds  of  decision  are  at  last  left  very  much  in  the 
dark.  The  case  referred  to  was  that  of  Mr.  Waddington, — a  natural- 
born  British  subject, — long  resident  and  settled  in  France,  and  domiciled 
there  at  his  death :  he  made  two  wills,  one  in  the  French  form  disposing 
of  his  property  in  France,  and  one  in  the  English  form  disposing  of  his 
property  m  England.  So  far  the  cases  are  parallel :  there  is  nothing  to 
show  that  the  English  will  was  in  point  of  form  made  also  eonformaoly 
to  the  French  law ;  the  contrary  is  to  be  inferred.  How  does  the  case 
operate  further  as  a  precedent  ?  It  should  seem  in  favour  of  the  validity 
of  these  codicils.  Both  wills  receive  the  probate  of  this  Court :  as  far  as 
that  goes  it  is  a  precedent  in  favour  of  Bemes  the  legatee.  Both  wills 
are  conddered  in  the  Court  of  Chancery,  and  also  in  the  French  Court, 
and  are  acted  upon  as  valid  wills,  for  the  property  passes  according  to 
the  disposition  contained  in  the  two  wills  taken  together, — the  French 
will  and  the  English  will.  The  intention  of  the  testator  was  to  divide 
all  his  property  equally  between  his  children,  and  both  Courts  decide  so 
as  to  give  effect  to  that  intention.  Again,  therefore,  it  is  a  precedent  in 
support  of  the  principle,  that  intention  is  to  govern  the  testamentary  dis- 
position ; — and  how  is  the  final  decree  made  ?  Not  upon  the  ground  that 
the  French  court,  or  the  law  of  France,  was  on  account  of  the  deceased's 
domicil  the  sole  forum  having  the  right  to  decide — not  excluding  the  law 
of  England,  nor  pronouncing  against  the  validity  of  the  English  will  made 
in  the  English  form,  but  the  yice-Chancellor  is  made  to  declare,  "  and 
declared,  that  regard  being  had  to  the  laws  of  England  and  France,'' 
the  testator's  property  both  real  and  personal,  both  in  England  and 
France,  was  divisible  in  equal  shares  between  the  deceased's  children. 
He  does  not  declare  that  the  deceased  having  been  domiciled  in  France, 
the  French  law  was  exclusively  to  govern  his  will ;  he  does  not  declare 
that  the  French  tribunal  having  so  decided  that  both  wills  are  valid,  a 
Court  of  Equity  will  merely  on  that  ground  decree  the  property  to  be 
divided  into  equal  shares,  but  both  wOls  are  proved  in  England  and  in 
France ;  both  are  considered  valid  in  both  countries — ^notwithstanding 
that  one  was  in  the  French  form,  the  other  in  the  English — and  regard 
being  had  to  the  laws  of  England  and  of  France,  the  intention  of  the 
testator,  collected  out  of  both  the  wills  combined  together,  is  carried  into 
effect.  Whether  the  Court  from  these  statements  rightly  understands 
Mr*  Waddington's  case,  may  be  doubtful ;  but  at  all  events  it  serves  so 
far  as  a  precedent  that  probate  was  taken  of  both  wills  in  this  Court. 
That  will  be  the  effect  of  the  Decree  about  to  be  made  by  the  Court, 
which  is  to  pronounce  for  the  will  and  codicils,  and  to  direct  probate  to 
be  taken  of  them  all. 

Costs  out  of  the  estate. 


An  Appeal  from  this  decree  was  interposed  to  The  High  Couet  of 

Deubgatbs. 
The  Judges,  who  sat  under  the  Commission,  were : — 

Parke,  J.  (K.  B.)  Bumaby,  ^ 

BoUand,  B.         •  '        Dauheny.  U  l.d. 
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The  prsBsertim  of  the  appeal  was : — "  and  more  especially  from  that 
part  of  the  decree  wherein  the  Judge  pronounced  for  the  3d  and  4th 
codicils,  bearing  date  the  24th  of  Ck^tooer,  1822,  and  29th  of  October, 
1825."  Accordingly  the  Proctor  for  Stanley  prayed  the  Judges  to  pro- 
nounce against  the  3d  and  4th  codicils ; — the  Proctor  for  Bernes — to 
affirm  the  decree  with  costs. 

The  Sing's  Advocate^  Dr.  PhiUimore,  and  Mr,  Alderson^  for  the  Respon- 
dents. 

The  deceased's  residence  in  Portu^l  was  solely  as  a  merchant.  The 
use  of  his  native  language,  the  niceties  of  which  he  had  forgotten  in  the 
disposition  of  his  property,  tends  to  show  that  he  did  not  consider  him- 
self a  Portugese  subject.  Had  he  so  considered  himself,  he  would  proba- 
bly have  adopted  the  language  of  his  domicil.  He  was  as  much  domiciled 
in  Portugal  for  the  last  twenty  as  for  the  last  six  years :  could  he  not 
during  that  period  have  disposed  of  this  property  by  an  English  instru- 
ment, e.  g.  a  power  of  attorney  for  the  sale  of  stock?  It  ooes  in  fact 
appear  from  his  will,  that  he  did  make  transfers  of  his  stock,  thus  clearly 
exercising  dominion  over  and  dealing  with  it  as  his  own.  For  these 
transfers  an  instrument  in  the  Portuguese  form  would  not  have  been 
valid.  Why  is  death  to  make  all  the  diflference  ?  In  order  to  the  validity 
of  a  testament,  no  form  is  prescribed  nor  restraint  imposed  by  the  con- 
ventional law  of  Christendom.  By  the  law  of  nations,  intention  is  the 
governing  principle  of  a  Court  of  Probate.  The  doctrine  of  the  law  of 
England  is,  that  a  testator  may  dispone  of  his  personal  pro{)erty,  quo- 
Gunque  modo  velit,  quocunque  modo  possit.  The  other  side  must  show 
that  he  is  deprived  of  this  privilege.  From  Mr.  Yeitch's  evidence  it 
appears  the  Portuguese  authorities  never  doubted  that  these  were  legal 
codicils.  If  Mr.  Stanley  had  executed  these  codicils  in  the  Portuguese 
forms  he  might  be  presumed  to  have  intended  that  the  disposition  should 
be  according  to  the  Portuguese  law ;  but  here  he  in  efiect  says,  "  I  know 
it  is  necessary  to  adopt  the  Portuguese  forms  when  disposing  of  my  pro- 
perty in  Portusai,  but  when  I  come  to  m^  English  property,  I  know  I 
am  a  British  subject  entitled  to  all  the  privileges  of  a  British  subject,  that 
I  am  so  considered  by  the  Portuguese  government,  that  my  will  is  depo- 
sited with  the  British  Consul,  and  expressed  in  my  own  language,  and  I 
shq^l  execute  these  codicils  disposing  of  my  property  in  England  accord- 
ingto  the  forms  of  the  English  law." 

The  Question  is  not  whether  the  law  of  Portugal  shall  ultimately  pre- 
vail or  th^  law  of  England,  but  whether  a  Court  of  Probate  in  Engknd 
is  to  look  into  the  document  for  the  purpose  of  ascertaining  what  law  is 
to  be  applied  to  it, — to  see  what  is  the  intention  of  the  testator,  and 
whether  that  intention  is  conformable  to  the  power  of  the  testator  under 
the  law  of  Portugal.  The  construction  of  the  will,  if  admitted  to  pro- 
bate, belongs  to  the  Court  of  Chancery,  and  it  may  become  a  question 
whether  it  is  to  be  construed  by  the  law  of  Portugal  or  of  England ;  but 
that  is  a  different  point  from  the  noode  of  execution.  Cases  of  intestacy 
involve  both  points.  Both  by  the  law  of  England  and  of  Portugal  the 
deceased  had  the  right  to  make  a  will :  has  he  made  one  ?  The  jus  gen- 
tium refers  the  form  of  the  instrument  to  the  place  where  it  is  to  be  car- 
ried into  effect — that  is  England ;  but  how  and  where  is  it  to  be  proved  ? 
By  the  law  of  the  country  and  in  the  place  where  the  property  lies :  and 
the  law  of  that  country  is  to  inquire  (if  there  be  proor  that  the  party  in- 
tending to  give  the  property)  whether  it  is  given  with  certain  forma-  * 
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litiesy — these  formalities  being  either  those  which  the  law  imposes,  or 
which  the  deceased  has  imrios^  on  himself.  The  former,  that  the  wiU 
must  be  in  writing,  have  been  complied  with :  and  so,  as  we  contend, 
have  been  the  latter,  because  he  did  not  impose  on  himself  the  formali- 
ties required  by  the  law  of  Portugal,  but  an  attestation  by  three  wit- 
nesses. A  different  mode  of  probation  mav  be  required  in  the  Portu- 
guese courts  and  in  these  courts :  the  will,  if  requiring  probate  there* 
would  be  admitted  to  proof  according  to  the  mode  of  probation  there 
required.  If  by  the  Portuguese  law  the  deceased  could  have  made  no 
will,  the  case  might  be  different. 

The  only  question  is,  whether  this  will  can  be  given  in  evidence.    A 
similar  question  arose  in  Brodie  v.  Barry.    Sir  W.  Grant,  remarking  on 
the  decisions  that  the  question,  whether  a  will  should  be  read  against  an 
heir,  belonged  to  the  law  of  real  pro{)erty,  says, "  Upon  that  pnnciple  if 
the  domicil  were  in  Scotland  and  the  real  estate  in  England,  an  English 
will  imperfectly  executed  ought  not  to  be  read  in  Scotland  for  the  pur- 
pose of  putting  the  heir  to  an  election,  and  upon  the  same  principle  if  by 
the  law  of  Scotland  no  will  could  be  read  against  the  heir,  it  would  fol- 
low that  a  will  of  land  situated  in  Scotland  ouffht  not  to  be  read  in  Eng- 
land to  put  the  Scotch  heir  to  an  election."    He  doubts,  as  well  he  might, 
the  soundness  of  the  principle,  and  finally  the  will  was  read.    Probate 
has  never  been  refused  in  such  a  case. — ^What  is  the  principle  on  which 
the  probate  proceeds?  By  the  law  of  the  land  it  is  vested  in  the  Ordina- 
ry, and  if  granted  it  must  be  on  some  act  of  which  testimony  can  be  given. 
If  by  the  Taw  of  the  land  the  Ordinary  is  to  grant  probate  when  he  is 
satisfied  a  will  has  been  made  in  England,  it  is  strange  that  he  should 
not  do  the  same  upon  evidence  that  a  will  has  been  n^ade  elsewhere  either 
accordinff  to  the  law  of  the  country  where  made  or  to  the  law  of  Eng- 
land.   If  proof  be  given  that  a  will  has  been  admitted  to  probate  in  the 
country  where  made,  your  Lordships  must  admit  it  to  probate  here ;  but 
if  it  be  tendered  for  proof  originally  here,  you  must  examine  it  by  the  law 
of  England,  for  you  have  not  the  means  of  ascertaining  whether  it  has 
or  has  not  been  tendered  for  probate  where  executed.  In  Waddington's 
case  the  will  of  an  Englishman  domiciled  in  France,  made  in  the  English 
forms  and  not  conformable  to  the  law  of  France,  was  admitted  to  pro- 
bate ;  both  wills  were  held  valid,  and  the  intention  carried  into  ef^t. 
The  circumstances  of  the  present  case  are  new.    You  have  now,  as  a 
Court  of  Probate,  for  the  first  time  to  decide  a  question  where  the  decision 
against  the  validity  of  the  papers  must  be  final  so  as  to  proclude  the 
party  from  going  to  a  Court  of  construction ;  while,  if  you  pronounce 
for  the  validity,  the  party  may  resort  to  the  judgment  of  a  Court  of  Equi- 
ty.   There  must  have  been  hundreds  of  cases  of  probates  of  wills  granted 
under  the  same  circumstances  as  the  present,  of  wills  executed  in  Portu- 
gal where  the  property  was  in  England,  yet  not  one  can  be  cited  in 
which  the  testator  has  been  held  not  to  be  at  liberty  to  dispose  of  his  per- 
sonal estate  in  England  by  a  will  conformable  to  the  laws  of  his  own 
country.    The  absence  of  such  a  case  affords  a  presumption  that  such  a 
will  is  not  contrary  to  law.    All  the  cases  decided  are  where  it  was 
necessary  to  determine  on  the  efiect  of  the  will :  here  the  question  is 
with  what  species  of  evidence  the  Ecclesiastical  Court  shall  be  satisfied; 
and  whether  it  is  to  be  satisfied  on  its  own  rules.   We  can  find  no  instance 
where  a  will  capable  of  proof  by  the  law  of  England  has  been  refused 
probate.    As  this  question  b  only  whether  the  instrument  shall  be  ad- 
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mitted  to  probate^  your  Lordships  will  affirm  the  judgment,  and  leave 
the  construction  to  a  Court  of  Equity. 

Dr.  Lushington,  Dr,  Addams,  and  Mr.  Ihlleti,  for  the  Appellants. 

Lord  Coke's  maxim,  Co.  Litt.  198,  Nemo  potest  exuere  patriam,  has 
nothing  to  do  with  the  case.  Though  «  man  cannot  throw  off  his  alle- 
giance, he  may  owe  a  double  allegiance,  1  Hale's  P.  C.  68,  and  he  can 
acquire  a  new  home.  There  is  no  maxim  in  the  English  law  that  an 
Englishman  cannot  throw  off  his  domicil  of  origin  and  acquire  one  in 
any  part  of  the  world.  There  is  nothing  laid  down  which  confines  the 
change  to  different  parts  of  the  English  dominions,  for  Scotland  is  as 
much  a  foreign  country  as  to  its  law  as  France  or  Portu^l ;  it  is  only 
the  same  country  as  to  its  king  and  legislature.  There  is  no  difierence 
then  in  changing  to  Scotland  or  Jersey,  or  to  any  foreign  country;  nor 
was  any  such  distinction  ever  adverted  to  by  any  Court  till  thrown  out 
in  Curun^v.  7%omton,2  Add.  6.  If  there  had  been  a  constant  intention 
of  returning^  and  if  the  connexions  and  family  of  the  deceased  had  been 
in  England,  the  domicil  of  origin  might  have  adhered;  but  he  had  done 
all  he  could  to  put  off  his  original  character ;  he  set  up  **  his  tabernacle" 
in  Portugal.  He  had  no  earthly  connexions  in  England.  The  sole  per- 
sons interested  in  this  question  are  Portuguese  subjects. 

Per  Curiam. — Mr:  John  Stanley,  the  party  in  the  cause,  is  a  British 
snbiect ;  he  was  born  before  the  act  of  naturalizaticHi. 

Argument  resumed. — Legally  he  is  so,  but  practically  he  is  a  Portu- 
guese. There  is  no  proof  that  the  deceased  sent  his  wife  to  Ireland :  the 
will  only  says,  **  she  went  there."  No  English  witness  speaks  to  his  de- 
clarations of  his  intentions  to  return ;  if  he- had  such  intention,  is  it  not 
strange  that  he  should  not  have  so  expressed  himself  to  his  own  fellow 
subjects  I  But  Lord  Thurlow,  in  Bruce  v.  Bruce^  expressly  said,  **  that 
an  intention  to  return  will  not  do."  The  will  itself  proves  tfiat  he  doubts 
his  right  to  dispose  of  his  property  as  a  British  subject.  In  referring  to 
the  possibility  of  his  son  opposing  the  will,  he  does  not  say,  I  am  not  a 
subject  of  Portu^l,  nor  does  he  assert  his  riffht  as  a  British  subject :  he 
hangs  a  penalty  in  terrorem  over  his  son.  The  will  is  not  confined  to 
Portuguese  property,  but  disposes  also  of  English,  American,  and  other 
efibcts. 

The  fact  of  the  codicils  bein^  executed  in  the  English  form,  whether 
used  as  an  argument  to  show  his  intention  of  returning  or  for  their  vali- 
dity, amounts  to  nothing.  It  is  said,  it  was  his  intention  not  to  adopt 
the  Portuguese  forms :  it  was  his  intention  to  pass  his  property  in  Eng- 
land, and  the  question  is,  could  he  do  so  in  the  way  he  nas  adopted  ?  If 
intention  alone  is  to  have  eflfect  there  would  be  no  need  of  any  form :  but 
the  law  of  all  countries  requires  that  the  intention  should  be  expressed 
so  that  the  law  may  understand  it,  and  that  the  personal  property  may 
be  distributed  acc<H*ding  to  its  rules.  If  it  be  a  clear  principle  of  law ' 
that  personal  property  has  no  locality ;  that  the  law  of  the  place  is  not 
to  be  looked  to  at  all,  it  follows  as  a  necessary  deduction,  that  the  case 
of  a  party  dying,  leavine  a  will,  must  be  liable  to  the  same  rules  as  in  a 
case  of  intestacy.  The  law  which  binds  the  person  governs  the  efiects. 
If,  then,  the  person  of  the  testator  was  governed  by  tne  law  of  Portugal, 
so  must  these  instruments, — if  the  property  is  distribillable  by  the  mw 
of  Portugal,  the  instrument  should  be  valid  by  that  law.  If  intestate,  it 
is  coueeSed,  that  his  property,  in  whatever  country,  would  pass  accord- 
ing to  the  Portuguese  law :  how,  then,  are  we  to  find  whether  he  is  in- 
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testate  or  not.   If  the  will  by  the  Portuguese  law  is  invalid,  he  is  intestate 
in  Portugal ;  for  you  can  never  say,  that  because  this  will  is  valid  in 
England,  it  is  therefore  valid  in  Portugal.    Supposing  it  to  be  valid  by 
everv  other  law,  but  invalid  by  the  law  of  Portugal,  then  the  property 
would  go  according  to  the  Portuguese  law,  as  in  a  case  of  intestacy* 
Suppose  a  will,  giving,  without  specification,  all  the  testator's  property 
in  different  places;  by  the  law  ot  what  country  are  you  to  see  that  the 
will  is  valid  i  It  is  necessary  to  look  to  that  point ;  for  the  deceased  may 
be  testate  in  one  country,  and  intestate  in  another :  we  contend,  that,  on   ' 
principle,  if  it  be  once  established  that  in  cases  of  intestacy,  the  law  of 
domicil  is  to  prevail,  it  must  follow,  that  in  testacy,  it  must  also;  other- 
wise, you  cannot  find  out — ^whether  the  party  be  testate  or  not.    If  a 
foreigner  made  a  will, — valid  by  the  law  of  his  own  country,  and  invalid 
here, — disposing  of  proj)erty  in  this  country,  could  the  Court  refuse  pro- 
bate?   When  an  instrument  is  invalid  the  Court  of  Probate  refuses 
probate ;  it  does  not  grant  probate  and  send  the  paper  to  the  Court  of 
construction :  so  if  the  codicils  in  this  case  are  to  be  governed  by  the 
Portuguese  law,  you  cannot  send  the  instruments  to  a  Court  of  construc- 
tion that  it  may  have  a  construction  contrary  to  the  rules  of  a  Court  of 
Probate.    The  same  law  must  prevail  as  to  the  probate  and  construc- 
tion, otherwise  persons  as  executors  will  obtain  control  over  the  property 
to  which  they  have  no  right,  and  the  probate. would  be  conclusive  evi- 
dence of  their  right  unless  a  Court  of  Equity  interfered. 

From  Waddington's  case  no  principle  can  be  extracted;  it  is  not 
reported ;  it  was  arranged  by  consent  of  parties ;  the  decree  was  settled 
by  counsel  and  confirmed  by  the  Vice  Chancellor.  The  case  of  Gordon 
V.  Brown,  House  of  Lords,  1st  of  March,  1830,  establishes  that  a  British 
subject  may  acquire  a  foreign  domicil  in  complete  derogation  of  his 
British,  and  that  then  his  will  must  be  construed  by  the  law  of 
that  domicil  (a).    The  Judge  of  the  Prerogative  in  speaking  of  the 

(a)  Chrdan^  Trustee  oiJohn  Brown,  ▼.  JMary  Bmon.  * 

TkoB  was  an  appeal  from  certain  interkMsntors  of  the  Lord  Ordinary  and  first  division  of  the 
Court  of  Session  in  Scotland.    Wm.  Brown,  by  birth  a  Scotsman  but  domiciled  in  Vir^rinia  (so 
'  described  in  the  Lord  Chancellor's  jadffment),  died  in  1811  at  Richmond  in  America,  having 
on  the  29th  of  Jmie  1805  made  his  wiU  in  Virvinia,  which  will  ^fas  proved  bjr  the  executors, 
in  the  proper  Court  in  Virginia,  in  February  1812,  and  administration  with  this  will  annexed 
'  was  also  granted  by  the  Prerogative  Court  of  Canterbury  to  hb  &ther  and  mother.    The  will 
commences, "  I  William  Brown  of  Lynchburgh,  state  of  Virginia,  do  make  this  my  last'WiU 
and  testament**    Afler  giving  to  certain  persons  (all  Scotch)  legacies  **  in  Virginia  Currency 
and  an  acre  of  land  at  Lynchburgh,*'  it  proceeds :  **  to  my  father  and  mother  James  and  Mar- 
.  garet  Brown,  of  Kirkcudbright,  N.  B.,  I  leave  one  4th  share  of  the  balance  of  my  estate  to  them 
or  the  survivor  of  them;  to  my  sister,  Jean  Muir,  of  Kirkcudbright,  N.  B.,  1  leave  one  4th  share 
of  the  balance  of  my  estate,  at  her  death  to  be  equally  divided  between  her  children.    To  my 
sister  Isabella  Black,  do.    To  my  sister  Mary  Brown,  I  leave  the  remaining  one  4th  share  of 
the  balsnoe  of  ray  estate,  at  her  death  to  be  equally  divided  between  her  cmldren  tJuntld  ake 
kave  any.**    tt  then  appoints  three  executors,  two  described  as  resident  in  Virginia  and  one  In 
Sootlond,  and  concludes :  **  Witness  my  hand  and  seal  at  Lynchburgh  this  29th  of  June  1805.** 
Test  6.  P.— T.  M.  William  Bsown.  (l.  s.) 

It  appears  that  the  testator  at  the  time  of  his  death  was  in  partnership  with  Mr.  Boyd  Miller 
in  London,  and  although  by  &r  the  greater  part  of  his  property  was  in  America,  he  had  also 
fbnds  in  England :  but  it  does  not  appear  that  he  had  eitner  real  or  personal  estate  in  Scotland. 
After  the  death  of  the  testator,  a  suit  was  instituted  in  the  Virginia  Court  of  Chancery  by 
Mary  Brown  (the  respondent)  and  Jean  Muir,  as  residuary  legatees  in  Uie  will,  sfainst  the  exo- 
cutors  and  legatees.  In  May  1816  a  decree  was  pronounced,  that  payment  of  the  shares  of 
Jean  Muir  and  Isallclla  Black,  both  having  children,  ought  not  to  be  made  unless  security  be 
given  that  at  their  respective  deaths  their  shares  should  be  (hvided  among  their  children,  as  pro- 
Tided  by  the  will ;  that  the  executors  pay  to  Blary  Brown  one  4th  of  the  testator's  residuary  esUte, 
and  to  the  husband  of  the  other  two  sisters  tneir  respective  shares  on  giving  bond  in  70,000 
dollars,  that  at  the  death  of  their  wives  their  legacies  shall  be  divided  amongst  their  children. 
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alarm  that  persons  abroad  would  feel  if  the  law  we  contend  for  prevail, 
seems  to  have  understood  us  to  argue  that  the  validity  of  wills  was  to  be 

In  October  1816,  Muy  Brown,  by  power  of  attorney,  authorifled  John  Brown  to  receive  on 
her  account  the  money  that  she  ahoold  be  entitled  to  under  the  will  of  the  testator ;  and  in  con- 
formity with  the  decree  the  money  was  paid  to  him  as  her  attorney.  **  It  seems  therefore,**  said 
Lord  Chancellor  Lyndhurst,  **•  extremely  difficult  to  say  that  Mary  Brown  is  not  under  these  cir- 
cumstances entitled  to  an  account  against  John  Brown  ibr  the  money  he  has  so  received  und^r 
a  power  of  attorney  from  her  and  in  pursuance  of  a  decree  of  a  competent  court  in  America 
pranoonced  upon  the  subject  of  this  will  in  a  suit  instituted  for  that  purpose.  It  is  said  how- 
ever on  the  part  of  the  appellants  that  Mary  Brown  was  entitled  to  a  life  interest  in  this  pro^ 
perty ;  and  that  she  being  entitled  only  to  a  life  interest,  the  residue  was  undisposed  of  and 
woold  pass  therefore  to  the  father,  and  from  him  by  virtue  of  certain  deeds  to  John  Brown. 
For  the  purpose  of  establishing  that  this  was  the  true  construction  of  the  will,  the  opinion  of 
an  English  lawyer  was  offered  m  evidence,  but  the  Court  in  Scotland  justly  observed  that  they 
had  nothing^  to  do  with  the  law  of  England,  and  that  there  was  no  evidence  to  show  that  the 
law  of  Virginia  corresponded  with  the  Taw  of  England  in  respect  to  the  rules  by  which  an  in- 
strument c^that  kind  was  to  be  construed.*' 

**  A  petition  was  presented  that  the  opuiions  of  Virginia  lawyers  might  be  taken  for  the 
purpose  of  guiding  the  consideration  of  the  case.  The  Court  however,  rightly  I  think  under 
the  circumstances,  rejected  the  petition.  [See  infra.]  The  Court  of  Virginia  had  in  effect  in 
1816,  pronounced  a  judgment  on  the  construction  of  the  will,  for  they  hiui  decreed  that  Mary 
Bro¥m  was  entitled  abMlutely  to  this  property ;  they  had  directed  tfiis  property  to  be  paid  to 
her,  and  it  was  accordingly  <  paid  to  John  Brown  as  her  agent  appointed  by  her  to  receive  that 
to  which  she  was  entitled  under  the  wilL  It  seemed  therefore  under  these  circ\iimstances  and 
afler  so  long  an  interval  of  time  not  right  again  to  postpone  this  cause  for  the  purpose  of  taking. 
further  evidence  as  to  the  real  and  proper  oonstruction  of  the  wilL  It  was  ur^ped  however  that 
John  Brown  ought  not  to  be  bound  by  that  decision ;  he  was  a  piirty  totliat  suit,  his  name  was 
upon  the  record,  but  the  decree  was  pronounced  during  his  absence  in  Scotland.  Although 
sitting  here  your  Lordships  cannot  be  apprised  precisely  of  what  the  law  of  America  is  in  .this 
respect,  yet  it  is  probable  that  the  decree  having  been  made  in  his  absence,  he  might  have  ob- 
tained  a  rehearing.  It  is  not  however  suggested  that  he  was  not  apprised  of  the  decree  at  the 
time  it  was  pronounced  in  1816 :  he  had  received  from  the  executor  the  money  under  the 
decree,  he  had  taken  no  steps  from  1816  for  ten  years  to  call  that  decree  in  question,  and  there* 
fore  I  think  the  Court  below  rightly  judged  that  thej  might  take  that  decree  as  the  founditioQ 
of  this  judgment,  and  decide  accordingly  (*).** 

Judgment  of  the  Court  of  Session  affirmed. 

The  interlocutor  of  the  Lord  Orduiary,  Lord  Eldin,  finds,  **  if  the  opinion  of  any  furei^ 
lawyer  were  necessary  or  useful,  the  opinion  of  an  American  lawyer,  as  best  acquainted  with 
the  American  law,  ought  to  be  taken ;  that  from  the  nature  of  William  Brown's  settlement, 
which  is  very  simple  and  clear,  the  construction  put  upon  it  by  the  respondente  is  apparentiy 
ill  founded ;  and  that  it  has  been  asserted  that  the  settlement  was  regularly  brought  before  an 
American  Court  which  gave  judgm^t  in  Mary's  favour,  and  that  no  sufficient  answer  has  been 
made  to  that  assertion." 

The  interlocutor  of  the  Lord  Ordinary,  Lord  Altoway,  finds,  **  that  by  the  plain  import  and 
meaning  of  the  words  of  the  testament,  as  well  as  by  the  judgment  of  the  competent  Court  in 
Virginia,  where  the  testator  died,  and  which  stands  unchallenged  and  unaltered,  the  fbe  of  the 
legacy  is  vested  in  Mary  Brown,  who  by  assent  of  both  parties,  is  kmg  past  the  period  of  having 
children :  that  the  construction  of  this  American  wiU  cannot  be  aflfedtcd  by  the  opinion  of  any 
English  counsel,  as  it  must  be  judged  of  solely  by  the  laws  of  America;  that  GordoI^  &0.,  as 
representative  of  Brown,  is  accounteUe  for  sums  drawn  by  him  as  attorney  of  Mary  in  yirtoa 
of  this  American  settlemenL** 

Norm  OF  Judgmimt  in  the  Sbcond  DiyisioN  or  tbk  Coukt  or  Session. 

Idfrd  Juiiice  CUrk* — Had  there  been  no  proceeding  in  America,  the  proper  course  would 
have  been  to  ascertain  what  the  law  of  that  country  was :  and  as  that  was  the  place  where  the 
deed  was  executed,  it  should  be  rwilated  by  the  law  of  that  country  and  of  that  place.^  As  the 
Courte  there  had  decided  in  Miss  Brown's  favour,  and  the  trustees  had  produced  no  evidence  of 
a  reversal  of  that  decision,  I  have  no  difficulty  in  adhermg  to  the  interlocutor  of  the  Lord  Or- 
dinary. 

Lord  RoberUatL — I  agree  with  Lord  Eldin  and  Lord  Alloway,  and  the  pursuer;  and  indeed 
all  parties  agree  that  the  foe  of  this  legacy  is  vested  simply  and  absolutely  in  Mary  Brown.  No 


*  The  rest  of  the  case  related  to  subsequent  transactions  between  John  and  Mary  Brown^ 
and  had  no  bearing  whatever  on  the  point  of  domiciL 
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determined  according  to  the  law  of  the  place  where  a  person  was  casually 
resident,  and  not  where  he  was  domiciled.  This  we  never  maintained : 
but  if  the  doctrine  of  the  lex  loci  rei  sitse  were  to  prevail,  it  would  go 

satbfactory  answer  is  made  to  her  aseeriioo,  that  the  aettlement  waa  regolarty  brought  before  an 
American  Coart,  who  decided  in  her  fiivour. 

Lord  PUmilly, — I  think  the  decree  is  quite  decisive. 

iMrd  AUoway.-^l  ^pree  with  your  Lordships,  thst  this  case  was  decided  in  the  most  formal 
and  regular  manner  in  181 6.  The  decree  of  this  foreigrn  Court  is  completely  established.  The 
judgment  was  pronounced  in  1816,  but  they  nerer  attempted  to  luring  the  sentence  again  wider 
the  review  of  the  American  Court 

The  reasons  for  the  appellants,  with  reference  to  the  interlocutor  of  the  I4th  of  December 
1824,  state :  **  They  do  not  know  how  the  meanmg  of  a  foreign  instrument  can  be  said  to  be 
obvious  to  a  Scotch  court,  when  iti  meaning  is  disputed  and  all  foreign  evidence  upon  the  sub- 
ject is  ezduded.  Words  may  have  one  meaning  when  read  by  the  law  of  one  country,  and  an- 
other meaning  when  read  by  the  law  of  another  country.  Accordingly  the  better  practice  of 
th^  Court  of  Session  has  always  been  to  treat  the  law  of  a  foreign  couutty  as  a  fact,  and  let  it  be 
proved  by  professional  opinions.  This  was  done  in  the  cases  of  Robertson^  Of  TWitt er,  and  of 
Murray:  all  of  these  questions  turned  upon  the  construction  which  the  law  of  Engknd  applied 
to  words  used  in  wills  executed  in  India ;  and  if  their  mere  obviousness  in  common  language  had 
been  held  sufiicient,  no  inquiry  would  have  been  necessary.**  They  then  proceeded  to  deny 
that  there  was  any  legal  evidence  before  the  Court  of  the  American  decree ;  that  it  was  made 
in  the  absence  of  J^n  Brown,  and  the  mere  fact  of  decreeing  the  money  to  be  paid  to 
Mary  BrowUi  who  had  no  children,  without  security,  did  not  decide  that  she  was  entitled  to  it 
tbsGlotely. 

On  the  other  hand,  the  printed  reasons  for  the  respondents  stated : — ^  AH  inquiry  npon  the 
oonstruction  of  the  American  will  was  wholly  incompetent  and  irreleyant,  and  no  defence 
against  this  aetion  arose  from  the  terms  of  that  will,  llie  fee  of  the  legacy  was  dearly  vested 
in  Mary  Brown.  It  was  indeed  maintained  in  the  Court  below,  that  however  ^ain  the  con- 
struction  might  appear  to  the  Judges,  they  were  not  entitled  to  fbrm  an  opinion,  because  the 
meaning  of  Sie  will  ought  to  be  determined  by  the  law  of  the  country  where  it  was  executed. 
The  question  is  merely  one  of  intention,  and  not  one  depending  upon  any  technicalities  of  law. 
If  there  had  been  any  difficulty  in  the  construction,  this  would  have  been  only  determined  by 
the  opinion  of  American  lawyers,  as  by  the  argument  maintained  on  the  other  side,  the  law  of 
America  must  form  the  rule :  and  an  opinion  ^a  Virginia  lawyer,  in  oppoeitioQ  to  an  English 
lawyer,  was  given,  that  Mary  Brown  was  entitled  to  uo  legacy  in  fee,  subject  only  to  the  con* 
tingency  of  her  having  children.  It  was  unnecessary  however  to  enter  into  any  discussion  as 
lo  what  the  American  law  might  be,  ti  that  law  was  expressly  declared  by  the  American  Court 
itself.*' 

In  the  foregoing  case  the  deceased,  though  of  Scotch  birth,  had  dearly  abandoned  his  forum 
originis  entiidv  and  for  ever.  It  did  not  appear  that  he  ever  visited  or  oontempbted  a  return 
to  Scotland ;  his  property  was  all  in  America  or  England ;  he  had  none  dther  real  or  personal 
in  Scotland.  The  will  describes  him  as  of  Virginia,  and  makes  no  allusion  whatever  to  his  con- 
nexion with  Scotland  or  any  other  country  than  America ;  except  that  the  parties  benefitted  are 
all  Sootch,  it  has  no  reference  whatever  to  Scotland :  it  was  not  executed  in  the  Scottish  forms, 
bat  he  had  in  its  execution  adopted  the  formalities  required  by  the  law  of  America.  It  was 
Executed  there— -was  proved  there— was  prindpaDy  to  operate  on  property  there.  To  construe 
the  will  therefbre  by  the  law  of  America,  wasr  to  construe  it  in  ooidbrmity  not  only  with  the 
presumed  or  probable,  bat  with  the  almost  certain  intention  of  the  testator,  and  was  to  kXkiw 
that  law  which  the  deceased  himself  had  adopted.  The  validity  of  the  vvill  was  not  in  any 
way  in  question,  and  the  decision  of  a  competent  court  in  a  suit  to  which  both  appellant  and 
respondent  were  parties,  had  been  acquiesced  in  for  ten  years.  There  is  no  one  circumstance, 
except  perhape  the  domidl  in  a  foreign  countrr,  that  can  give  it  any  material  bearing  on 
SUrky  ▼.  Beme$.  In  all  oUier  respects  it  is  an  mfinitely  weaker  ease  than  either  tliat  of  Sir 
Ckarlu  DougUUf  or  of  AfUtruthtr  v.  Chalmer$ :  in  the  former  of  which  cases  the  death  occur- 
red in  Scotluid,  and  in  the  latter  the  deceased's  intention  to  exclude  Mrs.  Lashley  from  her 
legitim  was  indispotabfe.  Had  a  will,  executed  under  such  drcumstances,  and  solely  with  re- 
ibreace  to  the  laws  of  America,  hy  a  person  thus  domiciled  in  America,  oome  before  the  Prero- 
gative Court,  it  is  oonodved  that  Court  would  at  no  time  have  hesitated  to  follow  the  dedsioB 
of  an  American  coort  pronoimcing  for  or  against  the  validity  of  the  will.  In  soch  cases  the 
Prerogative  Court  probably  acts  on  the  principle,  that  the  deceased  having  chosen  to  impose  on 
himself  the  formalities  required  by  tlie  lex  domiolli  must  adhere  to  them,  in  the  same  way  that 
if  a  person  by  an  attestation  clause  evinces  an  intention  of  having  witnesses  to  a  will  of  ^- 
•onalty,  such  will  is  prima  fiicie  invalid  without  them.  In  both  cases,  the  deceased  havmg 
imposed  them  on  himsdf,  must  adhere  to  formalities  originally  onneecsnry. 
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far  to  deprive  parties  of  the  power  of  making  a  will  of  property  situate 
in  a  diflkrent  country  from  that  of  their  domicil.  This  cannot  be  the 
law  of  any  civilized  country.  We  coqtend  that  the  personal  representa- 
tive must  be  ascertained  by  the  lex  domicilii. 

On  the  question  of  domicil  the  appellants  cited,  The  Harmony^  2  Ro- 
binson, 324.  Ann.  1  Dod.  221.  2  Dyer,  165  b.  Campbell  v.  French, 
2  Yes.  323.  Saioer  v.  ShuU,  1  Anstr.  63.  ScoU  v.  Stocaiz,  2  Com.  677. 
Pipon  v.  Pipoup  Ambler,  25,  799,  ed.  1828.  PoUer  v.  BrouMy  5  East, 
131.  Anstrui/ter  v.  Chalmers,  2  Sim.  1.  Re  Swing,  1  Tyrwhitt,  91, 
14  and  15  Hen.  8,  c.  4. 

The  Court  mentioned,  the  following  cases :  Bell  v.  Reid,  1  M.  &  S. 
726.  Adam  v.  ATerr,  1  B.  and  P.  360.  Alves  v.  Hodgson,  7  T.  R.  241 : 
and  that  there  were  several  cases  in  bankruptcy.(a) 

In  reply. 

The  King^s  Advocate  and  Mr.  Serjeant  Stephen.{b) 

The  cases  from  the  Admiralty  Reports  merely  apply  to  pational  cha- 
racter as  relating  to  commercial  purposes.  The  case  of  Ewing  has 
reference  only  to  the  statute  law,  and  would  apply  equally  to  temporary 
residence  as  to  domicil.  Hog  v.  Lashley  was  not  relied  on  in  the  Court 
below  as  a  case  in  point :  no  facts  are  set  forth ;  it  did  not  relate  to  the 
validity  but  only  to  the  construction  of  a  will ;  it  is  of  no  weight.  None 
of  the  other  cases  cited  on  the  other  side  bear  with  any  stringency  on 
the  point.  The  law  of  no  country  prevails  out  of  its  territory  unless  by 
comity, — Yoet.  Lib.  1. 1.  4,  pars  2,  and  this  comity  does  not  apply  uni- 
▼ersafly  but  partially ; — not  to  immoveables  nor  against  a  positive  law. 
Huber  de  cohflictu  legum.  Lib.  1. 1.  3<  Therefore  it  does^ot  apply  to 
this  case ;  for  money  in  the  funds  has  been  considered  in  the  nature  of 
immoveables ;  thus  by  3  G.  4,  c.  9,  s.  2,  the  dividends  of  these  funds  are 
secured  on  the  consolidated  fond  which  by  56  G.  3,  c.  98,  s.  1,  includes 
the  land-tax;  s.  13,  however,  provides,  that  parties  shall  be  possessed 
thereof  as  of  a  personal  estate  aevisable  as  sucli :  thus  giving  to  all  indis- 
criminately the  privilege  of  devising  it  by  less  strict  forms :  whv  then 
should  the  testator,  or  even  a  natural  born  Portuguese  subject,  oe  de- 
prived of  the  privileges  granted  by  this  positive  law  ?  Except  to  effec- 
tuate the  intentions  of  the  parties,  (Yoet.  L.  1. 1.  4,  pars  2,)  or  to  protect 
creditors,  as  in  the  cases  in  bankruptcy,  the  lei  loci  rei  sitae  prevails, 
because  there  is  nothing  to  counteract  it ;  and  there  is  no  comity  to  a 
foreign  law  merely  as  such.  In  the  case  of  Ewing  effects  in  France 
were  held  not  liable  to  the  le^cy  duty.    Why?  by  reason  of  their 

(a)  See  Montana  and  Gre^rg's  Bankrupt  Laws,  ed.  1837.  Vol.  I.  pp.  179, 3 ;  3SS— 4 ;  4^7, 
8;  503,4;  and  the  caaes  therein  cited.    Also  see  SeVmg  w.  Davif9  and  Salt^  S  Dow,  (First 
SerieB,)23a    9 Roee, 98, 391.  S. C.    BsiiJ; of  Asltomi ▼.  CuMiert, (1  Soee, 4G2,)-*cfaaractei^ 
iied  l^  Lord  EUon  as  a  report  indeed  well  worth  lookinf  at— 3  Dow,  245.    The  principal 
authonties  and  cases  are  there  commented  upon.   Ex  parte  Geddet^  I  Glynn  and  Jameson,  414. 
As  to  legacy  duty,  see  AUomey-Oenerml  ▼.  Cockerel^  1  Price,  165.  See  also  PotHuger  ▼.  WigkU 
HUM,  3  Mer.  67.   Doe  v.  Vardm^  5  fi.  and  C.  438,  and  the  dicta  of  ASbUt^  C.  J^  iMroud,  J.,  and 
IMMmU,  /.,  and  the  authorities  cited.    See  also,  rektife  to  the  law  which  governs  the  sucees« 
sioB  of  pefsooalty.  Sir  Leolme  Jenkins'  letter  to  Lord  Arlington,  the  memorial  of  the  French 
lawyers,  and  the  reply  of  Sir  L.  J.  on  the  conflicting  claims  to  the  personal  estate  of  the  Queen 
Mother  (Henrietta,  widow  of  Charles  I.,)  who  died  mteeUto  in  FhiBoe.    Life  of  Sir  L.  Jenkino,  , 
VoL  It  ppb  663,  669 ;  and  Kent's  Commentaries  on  American  Law,  Vol.  II.  p.  344,  S,  (New 
YcniE,  1827.)    He  says :  **  Personal  property  is  sabiect  to  that  law  which  governs  the  person  of 
the  owner :"  and  cites  Bynkershock  (Quest  Jar.  Priv.  L.  I.  c  16,)  adeo  recepta  hodie  sententia 
est,  nt  nemo  ansit  contra  hiscere. 

ib)  Mr.  AldenoD  having  beeoiiie«JiidfeoftheCovt  of  CommciiPfcaa. 
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locality.  In  England,  even  in  intestacy  it  is  only  the  distribution  M^hich 
follows  the  lex  domicilii.  The  succession,  properly  so  called,  that  is,  the 
representation,  is  governed  by  the  lex  loci  rei  sitae.  No  notice  is  taken 
of  foreign  probates  and  administrations :  but  for  any  effects  here  an 
English  representation  is  necessary.  11  Yin.  Ab.  Tit.  Executors,  R. 
3.  Jauncey  v.  Seeley,  1  Vem.  397.  Tourton  v.  Flower ^  8  P.  Wms.  369. 
Pipon  V.  Pipan,  Ambler,  25. 

At  common  law  the  goods  of  the  intestate  passed  to  the  Ordinary, 
and  therefore  the  law  of  England  governed  as  to  the  succession ;  and 
still  that  law  governs  the  succession  by  effect  of  the  statutes.  In  grant- 
ing administration  to  a  domiciled  Scotsman  where  the  half  blood  do  not 
succeed,  the  Court  could  not  exclude  a  brother  by  the  half  blood  in 
favour  of  an  uncle  bv  the  whole  blood:  nor  could  it  exclude  the  mother,, 
who  bv  the  law  of  Scotland  cannot  succeed 'to  her  children,  in  favour  of 
a  brother.    This  shows  that  the  representation  is  at  all  events  to  be 

governed  by  the  English  law,  whether  the  Court  of  Construction  would 
old  the  administrator  cum  test,  ann.,  a  mere  trustee  for  the  next  of  kin 
or  not.  It  is  a  fallacy  to  say  that  if  the  next  of  kin  is  beneficially  enti- 
tled by  the  law  of  Portugal,  therefore  of  necessity  he  is  entitled  to  the 
administration :  for  if  the  law  of  Portugal  is  to  govern  in  all  respects,  no 
administration  at  all  would  be  necessary ; — the  effect  would  pass  under 
the  authority  of  the  Portuguse  law  without  the  exercise  of  any  authority 
here.  It  is  a  fallacy  to  say 'that  because  personal  property  is  to  be  dis- 
tributed according  to  the  law  of  the  domicil  in  cases  of  intestacy,  there- 
fore the  validity  of  a  will  must  be  determined  according  to  the  same 
law.  The  true  question  is.  Was  not  the  deceased  testate  in  England  ? 
As  the  law  of  England  must  decide  whether  the  property  is  real  or  per- 
sonal (Yoet.  L.  5,  t.  1,)  it  must  decide  whether  the  person  be  testate  or 
intestate.  It  is  a  fallacy  to  say  that  he  cannot  be  testate  in  England 
and  intestate  in  Portugal.  It  is  clear  he  may  be  so  in  the  case  of  im- 
moveable property,  and  e  converso,  testate  in  Portugal,  and  intestate  in 
England.  It  is  a  fallacy  to  say  that  if  the  will  be  proved  here,  it  is 
holding  personal  property  local  or  governed  by  the  lex  loci  rei  sitse :  it 
is  not  the  property  that  is  to  be  governed,  but  the  character  of  the  instru- 
ment by  which  it  is  passed ;  arid  all  the  Jurists  say,  that  that  is  not  to 
be  governed  by  the  lex  domicilii,  but  by  the  lex  loci  contractus,  save 
that  when  executed  in  reference  to  another  country,  it  is  governed  by 
the  law  of  that  country.  Huberi  Prelect.  Tom.  2.  L.  1,  t.  3,  s.  5.  Ro- 
binson  v.  Bland,  Burr.  1077.  A  will  is  analogous  to  other  alienations. 
Grotius  de  Jure  Belli.  L.  11,  c.  6,  s.  14.  It  would  be  strange  if  it 
were  otherwise,  because  the  law  of  execution  of  instruments  is  a  mere 
rule  of  evidence.  Heinec.  Recitat.  L.  11,  t.  x,  s.  492.  Yoet.  L.  28,  t. 
1,  s.  3 :  or  if  rather  a  rule  of  solemnity,  why  should  the  comity  of  nations 
apply  to  exclude  the  intention  of  the  party  ?  It  will  apply  to  effectuate 
intention.  Thus  a  will  executed  according  to  the  forms  required  by  the 
lex  domicilii  may  be  valid  for  the  disposd  of  property  in  every  part  of 
the  world :  but  is  the  converse  necessarily  true,  that  if  not  executed 
according  to  those  forms  it  must  be  invalid  7  Is  it  not  more  reasonable 
that  the  party  should  have  the  option  of  determining  whether  he  shall 
execute  his  will  according  to  the  lex  loci  rei  sitae  or  according  to  the  lex 
domicilii?  The  same  principle  on  which  the  law  of  domicil  is  said  to 
prevail  in  intestacy, — viz.  presumed  intention — would  perhaps  require 
that,  prima  facie  and  in  the  absence  of  manifest  intention  on  the  part  of 
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the  deceaded  to  adopt  the  formalities  required  by  the  lex  loci  rei  sitae, 
the  validity  of  a  will  should  be  determined  by  the  lex  domicilii :  but  the 
principle,  cannot  apply  where  that  presumption  is  negatived  by  clear 
and  decisive  evidence.  If  then  these  codicils  had  been  executed  accord- 
ing to  the  Portuguese  forms,  but  not  according  to  the  English,  they 
would  have  been  proveable  here ;  and  on  the  same  principle  the  present 
codicils  should  be  proveable.  The  execution  of  these  codicils  at  Madeira 
with  reference  to  efiects  in  England  is  the  same  as  if  it  had  taken  place 
in  London :  and  could  it  then  be  contended  that  they  were  not  valid  1 
It  is  not  the  same  case  as  if  they  had  been  accidentally  conformable  to 
English  law :  but  here  the  intention  was  to  pass  English  property  ii\  an 
English  form : — why  is  not  this  sufficient  in  a  will  as  in  the  case  of  other 
instruments  ? 

On  11th  February,  1831,  the  Judges  reversed  so  much  of  the  decree 
of  the  Prero^tive  Court  as  pronounced  for  the  third  and  fourth  codicils 
and  the  addition  to  the  third  codicil,  and  decreed  letters  of  administra- 
tion  (with  the  will  and  first  two  codicils)  to  John  Stanley,  the  residuary 
legatee,  and  directed  the  costs  to  be  paid  out  of  the  estate. 

On  a  Bubseauent  day  it  appeared  that  though  all  the  other  executors 
bad  renounced,  Mr.  Gordon — whose  appointment  under  the  first  codicil, 
revoked  by  the  third  codicil,  now  revived  owing  to  the  invalidity  of  thai 
third  codicil — had  not  renounced ;  a  decree  issued,  calling  upon  him  to 
take  or  renounce  probate,  and  the  same  having  been  served  upon  his 
agents  in  London,  and  personally  upon  himself  at  Madeira,  and  no  ap- 
pearance being  given,  tne  order  of  the  11th  of  February,.  1831,  remains 
unrescinded :  and  Mr.  Stanley  has,  accordingly,  taken  the  administra- 
tion with  the  ^ill  and  two  codicils  annexed. 
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Sentence  ofUie  Prerogative  Court  reverted,  wmble  on  the  ground  that  the  facts  diacloeed  in  evi- 
dence establiabed  capacity,  and  volition,  and  auflScienUy  rebutted  the  euapicioii — arising  from 
the  relation  of  client  and  attomej  subsisting  betireen  the  testator  and  the  executor  and  resi- 
duary le^tee— and  fhim  the  oonduot  of  the  latter. 

A  commission  of  Review  is  not  i^rantable,  unless  thcf  Lord  Chancellor  be  satisfied  that  the  prin- 
ci|^es  of  law  on  which  the  Court  decided  were  wrong,  or  that  the  fiicts  were  either  misstated 
or  misunderstood. 

Where  a  will  is  impeached  on  the  ground  of  fraud,  the  parties  who  seek  to  establish  the  will 
must  remove  or  explain  and  so  neutralise  the  ftcts  out  of  which  the  suspicion  aroscc. 

Tht  relation  of  client  and  attorney  between  a  testator  and  the  person  benefitted  by  his  will  ex- 
cites suspicion.   , 

From  the  judgment  pronounced  in  this  case  in  the  Prerogative  Court, 
(1  Hagg.  384,)  an  appeal  was  prosecuted  to  the  Delegates,  where  the 
cause  was  argued  before  Littledale,  J.,  Gaselee,  J.,  Vaughan,  B.,  Bur- 
naby,  Daubenv,  Gostling,  Addams,  Blake,  LL.  D.,  by  Dr.  Lushington 
and  Mr.  Knight,  (with  whom  were  Dr.  Dodson  and  Mr.  Thessiger^  in 
support  of  the  sentence:  b^  the  Kins's  Advocate,  the  Attorney-General 
(Sir  J.  Scarlett,)  Dr.  Phillimore,  and  Mr.  FoUett,  contra. 

The  Court  adjourned  till  the  20th  January,  when  the  cause  was  again 
directed  to  stand  over  till  the  8th  July ;  on  which  day  the  Court,  being 
equally  divided  in  opinion,  no  sentence  was  pronounced. 
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A  commission  of  Adjuncts  having  issued^^the  caose  aj^in  came 
on  for  argument  before  the  Judges,  above  nainedy  and  before  Parke, 
Justice,  (K.  B.,)  Bolland,  B.,  Bmanquet,  J. ;  and  after  hearing  Dn 
Lushington,  Dr.  Dodson,  and  Mr.  Thessiger  in  support  of  the  judgment, 
and  counsel  (as  before)  contra,  the  Court  reversed  the  sentence  of  the 
Court  of  Prerogative ;  decreed  probate  of  the  will  and  codicil  to  Wyatt, 
and  the  costs  of  the  appeal  out  of  the  estate.(a) 

A  petition,  afterwards  presented  for  a  commission  of  review,  was  in 
the  usual  course  referred  to  the  Lord  Chancellor :  and  the  question  was 
argued  by  Sir  Edward  Sugden  and  Dr.  Lushington,  (with  whom  was 
Mr.  Wakefield,)  in  support  of  the  application,  and  by  the  Kind's  Advo- 
cate and  Mr.  FoUett,  contra  (6),  the  Lord  Chancellor's  judgment, — 
after  referring  to  the  cases  of  Maithews  v.  Warner,  4  Yes.  186,  Goodwin  v. 
Giesler,  lb.  21 1,  n.,  Ex  parte  Fearon,  5  Yes.  633,  and  Eagkton  and  CoveU" 
try  V.  Kingston^  8  Yes.  438,  for  the  principles  on  which  such  applications 
were  to  be  considered, — ^was  in  substance  as  follows :  '^  Then  were  there  m 
this  case  any  such  questions  of  law,  or  had  any  of  the  facts  been  overlooked 
or  misstated,  or  misunderstood?  From  the  elaborate  judgment  which  had 
been  pronounced  b^  the  Jud^  in  the  Court  below,  by  whom  the  case  had 
been  first  decided,  it  was  obvious  that  scrupulous  attention  had  been  paid 
to  every  part  of  the  case.  He  had  found,  on  examining  the  facts,  that  they 
amounted  to  a  case  of  suspicion,  and  he  had  therefore  called  for  a  greater 
degree  of  proof  on  the  other  side,  additional  evidence  in  proportion  to 
such  suspicion,  in  order  to  clear  up  or  remove  the  efllect  of  that  suspicion. 
In  cases  of  wills  impeached  on  the  ground  of  fraud,  it  was  incumbent  on 
the  parties  who  sought  to  establish  the  will  to  remove  or  to  explain,  and 
so  to  neutralise  the  facts  out  of  which  that  8Usi>icion  arose.  Toe  learned 
Judge  in  the  Court  below  had  acted  upon  this,  and  had  examined  the 
evidence  for  the  purpose  of  seeing  whether  the  suspicion  which  unaues- 
tionably  existed  nad  been  removed.  He  went  through  the  facts  or  the 
case,  and  they  could  not  be  said  to  carry  it  further  than  a  case  of  sus- 
picion ;  but  he  thought  fit,  in  the  sentence  he  pronounced,  to  declare  that 
the  will  was  invalid.  The  Court  of  Delegates,  pursuing  the  same  course 
of  investigation,  were  of  opinion,  that,  notwithstanding  the  suspicion,  the 
balance  of  the  testimony  was  sufiicient  to  support  the  will,  and  tl^y  ac- 
cordingly reversed  the  decree  of  the  first  learned  Judge.  The  great  ad- 
mitted fact  of  suspicion  arose  from  the  circumstance  that  the  testator 
and  the  person  to  oe  benefitted  by  his  will  stood  in  the  relation  of  client 
and  attorney  towards  each  other  (c).  This  point  the  Court  of  Delegates 
had  considered,  and  they  were  in  tne  result  satisfied  that  the  other  circum- 
stances of  the  case  were  strong  enough  to  rebut  the  presumption  which 
necessarily  arose  from  that  relation :  and  which  presumption,  if  they  had 

(a)  The  fbOowinr  wer«  unoiur  the  oaiee  cited  in  lapport  of  the  jodfineDt :— BiUJiwfttcnt  t. 
Vieken,  1  PhilL  187.  Patke  y.  OUat,  3  PhiU.  333.  BarUm  v.  Rcbina,  3  PhiU.  455.  d.  ilft^ 
dleUm  ▼.  Forbes^  (cited  by  tiie  Courts  1  Har |r.  395.)  WelU  ▼.  MiddUton,  1  Coz,  112.  S.  C.  4 
Bro.  P.  C.  345.  Oibmm  ▼.  /met,  6  Ves.  2^.  EagUton  and  Cwoentry  v.  Kingwtan^  8  Vee.  438. 
W9od  V.  D9umie$y  18  Vee.  13£  WdlmtAey  r,  BooM,  3  Atk.  27.  Smndentm  ▼.  GUu9,  Ih.  397. 
Woodhm9e  ▼.  Shipley,  lb.  535.  Webb  v.  daterden,  lb.  434.  Ward  ▼.  ibr^wol,  3  BUgh,  471. 
JHbfoA  ▼.  Artdk,  9  Vee.  393.    Watt  ▼.  Greee,  3  Sch.  and  Le£  503.    Sheppard's  Toochitone,  496. 

(6)  In  addition  to  the  casee  cited  in  the  Delegates,  the  following  were  quoted  on  the  ame 
side :— WrtgAl  ▼.  Pnmd,  13  Ves.  13a  PUeher  v.  Rigby,  9  Price,  79.  S^^ruve  v.  Kimmn,  1 
Beatty,  157.    JMMntom  v.  Bmnet,  1  Cos,  353. 

(c)  See  Paine  v.  Hdl^  18  Veeey,475 ;  reforrtng  to  the  case  o£Hicke  ▼.  Parr,  before  BaUer  J.  at 
Winchester  Assizes,  1769,  cited  by  ^^^  ^^^  '^  DrimleeUnon  ▼.  Lloyd,  I  Bligh.  449.  458. 
476.  (S.  C.  I  Dow,  D.  s.  85,)  and  in  Walker  v.  Sievhenson,  3  Esp.  284,  and  by  counsel,  4  E^ 
51,  and  noticed  by  BaUer,  J.  in  Eevett  ▼.  BmAen,  4  T.  R.  497. 
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not  believed  it  to  be  rebutted,  would  have  given  a  contrary  turn  to  their 
decision.  They  had  considered  the  pi*oofs  v^hich  had  been  given  of  the 
state  of  the  testator's  mind,  his  capacity  to  make  a  will,  the  singularity 
of  his  conduct,  the  eccentricity  of  his  habits,  and  all  those  other  circum- 
stances relating  to  the  testator  personally,  which  were  in  the  main  ad- 
mitted on  both  sides,  although  exa^erated  by  some  witnesses,  and  at- 
tempted to  be  softened  by  others.  They  had  not  overlooked  the  evidence 
which  went  to  show  the  feelings  the  testator  expressed  towards  some  of 
the  relatives,  the  little  care  and  interest  he  evinced  respecting  his  prop- 
erty, and  the  little  knowledge  he  had  as  to  some  part  of  it,  and  having 
well  investigated  and  weighed  all  these,  and  all  the  other  facts  of  the 
case,  the  Court  of  Delegates  came  to  the  conclusion,  that  the  will  in 
question  was  the  will  of  the  testator,  and  that  it  was  not,  as  was  alleged 
on  the  other  side,  the  will  of  the  Messrs.  Wyatt." 

The  Lord  Chancellor  then — after  stating  that  the  Delecrates  had  all 
the  other  facts  before  them, — that  unless  he  could  be  satisfied  that  the 

J>rinciples  of  law  on  which  that  Court  decided  were  wrong,  or  that  the 
acts  were  misstated,  or  misunderstood,  it  was  impossible  he  could  recom- 
mend the  Crown  to  grant  a  commission  of  review ;  a  doubt  was  not 
sufficient;  he  must  be  convinced  that  the  Judges  were  clearly  wrong; 
one  sentence  was  the  opinion  of  a  single  mind;  the  other  of  various 
minds  of  different  professional  habits  and  modes  of  thinking,  proceeded, 
— "  If  he  were  to  pronounce  upon  the  evidence,  to  the  whole  of  which  he 
had  attended,  and  which  he  had  weighed  with  the  most  scrupulous  care, 
all  that  he  could  say  of  it  was,  that  it  had  in  some  respects  tended  to 
raise  doubts  in  his  mind  which  had  not  been  removed  by  any  thing  he 
had  heard ;  but  even  with  the  existence  of  those  doubts,  and  after  giving 
to  the  evidence  on  either  side  the  full  value  to  which  it  was  entitled,  he 
could  not  bring  himself  to  any  other  conclusion  than  this — that  if  he  had 
been  one  of  the  Judges  of  the  Court  of  Delegates,  he  should  in  all  proba- 
bility have  nevertheless  joined  them  in  the  sentence  which  they  had  pro- 
nounced.'' His  Lordship  then  adverted  to  the  evidence  (and  to  the  ob- 
servations tending  to  take  off  the  efiect  of  that  evidence)  of  the  factum — 
particularly  that  of  Mr.  Adlington,— of  declarations  in  favour  of  Wyatt, 
and  of  the  illness  of  Wyatt's  father  to  account  for  his  non-production  as 
a  witness : — and  proceeded — **  These  had,  it  appeared,  all  been  discussed 
before  the  Court  of  Delegates ;  the  doubtd  ansing  from  such  facts,  and 
the  difficulties  occasioned  bv  the  conflicting  evidence  on  various  parts  of 
the  case,  had  all  been  weigned,  and  considered,  and  decided  upon  by 
that  Court.  His  Lordship  did  not  therefore  feel  himself  authonsed  to 
say  that  there  had  been  any  miscarriage  before  the  Delegates,  or  that 
any  part  of  the  case  had  been  so  overlooked  as  to  render  any  further 
inquiry  or  further  deliberation  necessary  .  •  •  •  Looking  to  the  conduct 
of  the  parties  after  the  Execution  of  the  will,  it  was  perfectly  natural  and 
perfectly  reasonable  to  question  the  circumstances  under  which  the  will 
was  executed :  but  this  conduct,  as  well  as  all  the  other  facts  connected 
with  the  case,  had  their  due  share  of  consideration,  and  formed  one  of 
the  grounds  on  which  the  Court  of  Delegates  had  exercised  their  judg- 
ment. For  these  reasons,  then,  and  acting  upon  the  authority  of  the 
cases  to  which  he  had  adverted,  he  should  feel  it  to  be  his  duty  to  tender 
his  advice  to  his  Majesty  against  granting  the  commission  prayed ;  and 
should  make  his  report,  adopting,  with  a  Tew  exceptions,  the  language  of 
Lord  Eldon's  certificate  in  EagleUm  v.  Coventry.  It  would  have  been 
Vol-  V.  24 
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more  satisfactory  to  him,  if  he  had  ascertained  that  he  had  any  power  to 
interpose,  as  to  costs,  in  favour  of  the  parties  by  whom  this  application 
was  made.  If  he  should  find,  upon  further  examination  and  inquiry, 
that  he  had  any  power  to  deal  with  that  question,  he  should  take  it  into 
his  consideration." 

On  a  subsequent  day  the  Lord  Chancellor  stated,  that  on  investigation 
he  was  convinced  that  he  had  no  authority  on  the  question  of  costs. 


TYRRELL  and  HARDING  v.  MARSH.— p.  471. 

This  was  an  appeal  from  the  sentence  of  the  Prerogative  Court  (see 
2  Hagg.  84,)  and  the  cause  was  argued  by  the  King's  Advocate  and 
Dr.  Addams  for  Mr.  Marsh ;  by  Mr.  Campbell,  Dr.  Lushington,  and 
Mr.  Skirrow  for  Mr.  Tyrrell ;  and  by  Mr.  Brougham,  Dr.  Fhillimore, 
and  Mr.  Follett  for  Mr.  Harding. 

The  Court,  consisting  of  Littledale,  J.,  Parke,  J.,  BoUand,  B.,  and 
Bumaby,  Daubeny,  Gostling,  and  Blake,  LL.D.,  gave  no  sentence. 

A  commission  of  Adjuncts  issued,  when  the  parties  having  entered 
into  a  compromise,  the  sentence  was  reversed  by  consent. 


IN  THE  ARCHES  COURT  OF  CANTERBURY. 


HIGGS  V.  HIGGS.— p.  472. 

tn  an  aDegation  of  fiunilties,  the  amount  of  capital  embarked,  or  the  particolam  of  partoership 

cancema,  ia  not  to  be  set  forth,  but  only  the  income. 

This  was  a  suit  of  divorce,  brouffht  by  letters  of  request  from  Leices- 
ter :  the  present  question  respected  the  admission  of  an  allegation  as  to 
the  husband's  faculties  to  aliment  his  wife. 

The  King*s  AdvoccUe  in  opposition. 

Addams  contra. 

Judgment. 

Sir  John  Nichoix. 

This  is  a  suit  brought  by  the  wife  for  separation  by  reason  of  cruelty 
and  adultery.  A  litel,  charging  both,  was  ^ven  in  on  the  first  Session 
of  Easter  Term,  1830:  no  defensive  allegation  having  been  given  in, 
publication  passed ;  and  the  cause  is  ready  for  hearing.  An  tuleffation 
of  faculties  however  has  now  been  brought  in,  and  it  is  'desirable  tnat  it 
should  be  answered,  .because  a  constat  of  the  property  may  be  material, 
if  the  wife  should  be  ultimately  entided  to  a  sentence. 

The  first  article  pleads,  that  Higgs  and  Smith  are  partners  in  a  hosiery 
business,  and  as  lace  merchants ;  tnat  they  employ  one  hundred  persons ; 
that  their  annual  returns  are  14,000/.  and  that  their  income  from  the 
business  is  1000/.  of  which  Higss  is  entitled  to  one  moiety. 

The  Court  is  always  especially  cautions  not  to  require  a  disclosure  of 
partnership  concerns  or  matters  of  business  and  trade ;  the  only  material 
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circumstance  is,  the  amount  of  income.  The  first  article  therefore,  in 
pleading  the  number  of  persons  employed  and  the  amount  of  the  annual 
returns,  is  objectionable,  and  may  be  injurious  to  the  interests  of  the 
partner.  The  wife  will  take  all  the  benefit,  to  which  she  is  entitled,  by 
stating  the  income  and  that  the  husband  is  entitled  to  a  moiety.  If  im- 
proper or  insufficient  answers  are  given,  the  wife  will  have  the  opportu- 
nity of  examining  the  partner ;  but  it  is  not  at  all  necessary  for  her  to 
have  these  details  set  out. 

For  the  same  reasons  the  second  article,  which  pleads  the  capital  em- 
barked by  the  partners  and  that  the  husband  is  entitled  to  a  moiety,  is 
objectionable ;  and  it  is  unnecessary,  because  the  income  has  been  already 
stated,  and  it  is  on  that  the  alimony  must  be  calculated. 

The  sixth  article  also  which  pleads,  that  she  is  unable  to  set  forth  the 
stock  in  trade  and  the  debts  due,  is  objectionable  on  the  same  grounds. 

It  is  from  forbearance  to  the  partner,  and  not  to  the  husband,  that  the 
Court  requires  these  articles  to  be  reformed.  If  the  husband  shall  not 
fully  and  fairly  disclose  his  income,  then  the  wife  may  examine  wit- 
nesses. 

Allegation  reformed. 


BIRNIE  v.  WELLER  and  ELLIOTT.— p.  474. 

Where  the  per&on  first  elected  charohwarden,  had  on  payment  of  a  fine  been  excosed,  a  petm, 
elected  in  hia  place,  at  the  Mune  vettry  meeting,  is  bound  to  serve,  unless  some  ezemj 
shown. 


LLOYD  and  CLARK  v.  POOLE.— 477. 


On  Appeal. 

On  appeal  in  a  pew  cause  Cmm  condemning  churchwardens  in  costs,  held,  Ist  That  gvnng  or 
refiising  costs  is  not  a  matter  absolutely  unappealable ;  though  such  appeals,  especially  tat 
trifling  sums,  are  much  to  be  discouraged^ — 3d.  That  an  appeal  is  perempted  by  doing  any 
subsequent  act  in  fiirtheranoe  of  the  sentenco— viz.  attendmg  taxation  of  cost»— <3d.  That 
churchwardens  were  properly  condemned  in  costs,  where  the  party  proceeded  a^rainst  in  sub. 
stance  succeeded,  and  thf^euit  was  rendered  necessary  by  their  undue  suppression  of  infor- 
mation. * 

If  a  party  does  act  in  fiirtheranoe  of  a  sentence,  he  bars  his  right  of  appeaL 

To  avoid  defeating  substantial  justice  the  Court  will,  as  fiir  as  it  properly  can,  disregard  mere 
form. 

Churchwardens  are  entitled  to  protection,  if  they  proceed  fiiirly ;  if  not,  they  are  peculiarly 
ponsible  to  the  Court 


JAMES  and  STANLEY  v.  KEEUNG— p.  483. 

Churchwardens,  and  their  predecessors,  though  constantly  acting  for  a  whole  township  consist- 
ing of  three  districts,  were  uniibrmly  described  as  churchwardens  of  A.,  the  principal  place 
in  the  township  and  where  the  chapel  stood.  In  a  suit  for  subtraction  of  church  rate,  the 
Court  reversed,  with  costs  in  both  instances,  a  sentence  sustaining  a  protest — that  the  deftnd* 
ant,  occupying  lands  in  the  township,  but  not  in  the  district  in  which  A.  was  situate,  was 
not  legally  sn^  by  churchwardens  thus  described. 
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The  office  of  the  Judge  promoted  by  BLISS  v.  WOOD.— p.  486. 

By  Letters  of  Request 

A  clerk  cannot  ander  7  and  8  6.  IV.  c.  72,  s.  3,  officiate,  withoat  content  of  the  Incumbent  of 
the  parish,  in  a  newly  erected  chapel,  consecrated  and  endowed  as  a  chapel  of  ease,  unless  the 
right  of  nominating  has,  by  dted  under  teal  been  previously  declared  to  be  in  the  Cndower. 

Under  the  general  law,  the  erection  of  a  new  public  chapel  (properly  so  called)  requires  the 
joint  consent  of  Patnui,  Incumbent,  and  Ordinary,  and  (genmlly)  a  oompenation  to  future 
Incumbents. 

The  whole  cure  of  souls,  and  all  the  emdoroents  of  a  parish,  belong,  under  the  original  endow- 
ment,  to  the  Incumbent  and  his  successors,  and  vest  in  the  existing  Incumbent  by  institution 
and  induction. 

The  earher  diurch-building  acts,  58  6.  IIL  c  45, 59  6.  III.  c  134, 3  6.  IV.  c  72,  carefuDy  pro- 
tect  the  rights  and  interests  of  Patrons  and  Incumbents,  especially  ezirting  Incumbcsits, 
and  5  6.  IV.  c.  103,  only  allows  a  departure  from  that  principle  for  a  limited  time,  and  under 
very  special  circuoistanoes.  Semble,  that  the  scde  object  of  7  and  8  G.  IV.  c  72,  authorising 
the  church*building  commissioners  to  declare  the  right  of  nomination  to  be  in  the  endower, 
with  lands  or  money  in  the  funds,  of  a  chapel,  without  compensation  made  to  the  Incumbent, 
was  to  encoura^  such  endowments,  and  that  such  chapel  must  (save  as  to  the  compensation) 
be  built  either  m  confiirmity  to  the  general  law,  or  under  the  provisions  of  the  earlier  church- 
building  acts. 


FULLECK  V.  ALUNSON.— p.  627. 

A  testamentary  paper  cannot  be  set  aside  An  the  ground  of  monomania,  (the  deceased's  belief 
of  an  attempt  to  pcHson  him,)  exce^  there  be  the  most  decisive  evidence,  that  at  the  time  of 
the  factum  of  the  paper,  the  belief  amounted  to  in^ne  delusion.  Semble,  that  a  will,  of  per- 
sonalty only,  agreeable  to  long  entertained  intention^  prepared  two  months  before,  and  eze- 
cutioQ  merely  delayed  for  want  of  witnesses,  would  be  valid  as  an  unexecuted  paper,  even 
though  the  execution  finally  took  place  during  supervening  insanity. 

This  was  a  cause  of  proving  the  last  will,  with  three  papers,  (as  codi- 
cils or  additions  thereto)  of  the  Rev.  John  -Monkhouse,  promoted  by, 
John  Fulleck,  Esq.,  one  of  the  executors,  against  Barbara  Allinson, 
widow,  the  sister  and  only  next  of  kin.  The  deceased  died  on  the  ISth 
of  October  1628,  aged  70.  His  will  was  as  follows :  ''  I  John  Monk- 
house,  late  fellow  of  Queen's  College  in  Oxford,  and  how  Rector  of 
Bramshot  in  the  county  of  Southampton,  and  residing  there,  do  make 
my  last  will  and  testament  as  follows,  first  expressing  my  belief  in  one 
God  only,  and  in  a  future  state  of  retribution  as  declared  by  Jesus 
Christ  his  authorised  messenger."  Debts  and  funeral  expenses  to  be 
paid ;  1850/.  to  the  Provost  and  Fellows  of  Queen's  College,  Oxford,  and 
their  successors,  in  trust,  to  invest  the  same  at  interest  on  such  securities 
as  the  law  will  allow ;  the  interest  to  be  applied  in  *^  teaching  all  the 
children  from  six  years  old  and  upwards,  (and  who  shall  be  desirous  of 
taking  the  benefit  thereof)  of  all  persons  residing  within  the  parish  of 
Bramshot,  whatever  their  religious  persuasion  be,  m  reading  English,  in 
writing,  and  in  arithmetic ;  excepting  such  children  as  are  bastards,  or 
any  children  of  persons  giving  to  whoring,  thieving,  cheating,  tricking, 
biting,  overreaching  or  extortmg;  and  I  most  earnestly  desire  that  this 
exception  may  ever  be  attended  to,  which  from  the  regard  that  persons 
ought  to  have  for  the  welfare  of  their  offspring  will  supply  the  best 
means  I  can  leave  behind  me  for  counteracting  the  extreme  dishonesty 
and  great  unchastity  of  the  parish,  and  for  promoting  the  probity  and 
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virtue  of  its  inhabitants."  Plan  of  teaching  to  be  Bell  or  Lancaster : 
suggests  to  the  trustees  the  propriety  of  requesting  the  rector  of  Head- 
ley,  the  vicar  of  Selburne,  and  the  rector  of  Bramshot  for  the  time 
being  to  superintend,  &c.  To  the  said  Provost,  &c.  100/.  for  the  repairs 
of  their  building.  To  the  same  100/.  **  on  trust,  to  pay  the  same  to  the 
treasurer  for  the  time  being  of  a  voluntary  society  known  by  the  name 
of  the  Unitarian  Society  for  promoting  Christian  Knov^Iedge  and  the 
practice  of  virtue  by  distributing  books,  the  same  to  be  applied  to  the 
purposes  of  that  society.  To  the  Provost,  &c.  all  his  books  for  the  use 
of  the  library  of  the  Tabordans  of  the  said  college ;  also  20/.  to  be  paid 
by  the  Provost,  &c.  "  in  equal  proportions,  to  ten  poor  families  of  the 
best  general  character  in  Bramshot."  **  To  those  who  poisoned  my  faith- 
ful dog,  my  companion  by  day  and  my  guardian  by  night,  one  shilling 
as  a  memorial."  Residue  to  the  Provost,  &c.  on  the  same  trusts  as  res- 
pects the  1850/. 

Henry  Budd,  Esq.,  John  Fulleck,  Esq.,  Charles  Butler,  Esq.  (a)  Rev. 
Robert  Dickinson,  rector  of  Headley,  Rev.  William  Cobbold,  vicar  of 
Selbome,  Henry  Marshall  of  Godalming,  (to  each  5/.  for  their  care 
herein,)  "  executors  in  trust  of  this^  my  will  which  relates  to  my  personal 
estate  solely." 

John  Monehouse,  (l.  s.) 

Dated  19th  April,  1827. 

Attesting  witnesses: — John  Parson,  (Curate  of  Headley,)  Samuel 
Charles  L(xke,  (Curate-  of  Bramshot).  ' 

1st  Codicil,  (No.  1.^  To  H.  Budd,  Esq.,  J.  Fulleck,  Esq.,  C.  BuUer, 
Esq.,  and  H.  Marshall,  all  his  iipal  estate  at  Bramshot  on  trust  to  sell, 
and  to  apply  the  produce  of  the  purchase  money  to  the  Provost,  &c.  of 
Queen's,  upon  the  trusts  expressed  in  his  will :  **  and  I  bequeath  to  the 
executors  of  my  will  oife  pound  to  be  applied  in  providing  good  whole- 
some milk,  if  it  may  be  had,  to  be  given  to  the  children  oi  the  parish  of 
Bramshot  in  the  manner  they  shall  think  fit." 

John  Monehousb,  (l.  s.) 

Dated  24th  April,  1827. 

Attesting  witnesses -.^ — Charles  Mellersh,  James  Limbell,  clerks  to 
Mellersh  and  Marshall,  Solicitors,  Godalming,  Sarah  Loveland,  servant 
to  Mr.  Marshall. 

The  will  and  this  codicil  were  both  in  the  writing  of  the  testator  upon 
one  sheet  of  paper,  enclosed  in  an  envelope  and  endorsed, — *'  My  will  to 
be  opened  on  my  decease  and  not  before." 

John  Monkhousb. 

June  24,  1827. 

"  The  execiitors  are — Mr.  Fulleck,  Mr.  Henry  Marshall,  Mr.  Budd, 
Mr.  Dickinson,  and  Mr.  Cobbold."  (6). 

No.  2  and  3  were  labels  in  the  deceased's  writing-— one  inscribed  "  for 
Ann  Anker,  my  housekeeper;"  the  other  "  for  Hannah  Harrison;"  and 
each  dated  February  20, 1827 ;  and  attached  to  two  canvass  bags  (found 

(a)  It  tppeared  Uiattho  deceased  was  ofiended  at  Mr.  Butler  fbr  his  conduct  while  investigat- 
ing, and  his  disbelief  of,  the  attempt  to  poison  the  deceased^s  well ;  and  therefore  erased  his 
name  as  an  executor :  the  deceased  also  menti6ned,  two  days  beibfe  his  death,  a  similar  inten- 
ti<m  as  to  Budd's  name,  and  for  the  same  reasons. 

(h)  The  deceased  had  transcribed,  in  Ihe  register  book  of  burials  at  Bramshot,  certain  parts 
of  fass  will ;  and  aim  an  abstract  of  the  codicil  (No.  1.)  This  transcript  and  copy  were  signed 
by  him  aad  dated  May  1, 1827. 
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in  the  deceased's  iron  chest),  the  one  containing  49/.  Zs.,  and  the  other 
49/.  Ss.,  in  silver. 

These  testamentary  pai)ers  were  opposed  by  the  next  of  kin  in  an 
allegation  setting  up  that  the  deceased  was  always  odd  and  eccentric, 
particularly  latterly;  that  William  Harrison — ^who  had  married  the 
deceased's  niece,  (Mrs.  Allinson's  daughter)  had,  in  1817,  came  from 
Cumberland  at  the  deceased's  desire  to  farm  his  ^lebe — at  iBrst  resided 
with  the  deceased,  then  removed  to  a  house  a  mile  distant,  leaving  his 
daughter,  then  four  years  old,  with  the  deceased ;  that  until  April,  1827, 
W.  Harrison  and  the  deceased  continued  to  be  on  good  terms  together : 
'  that  Harrison  managed  the  deceased's  tithes  for  him,  and  that  the 
deceased  constantly  appointed  him  churchwarden  of  Bramshot,  and  on 
his  influence,  that  he  was  appointed  guardian  of  the  poor :  that  he  (W. 
H.)  was  appointed  churchwarden  and  guardian  of  the  poor  on  Easter 
Monday,  16th,  of  April,  1827,  for  the  year  ensuing.  Tnat  in  a  day  or 
two  after  such  appointments  had  been  made,  the  deceased  under  a  cielu- 
sion  of  mind  declared,  that  the  well  belonging  to  his  house  had  been 
poisoned  by  an  infusion  therein  of  mercury,  or  of  arsenic,  or  other  poi- 
sonous matter,  and  expressed  a  belief  that  the  same  had  been  done  by 
Mr.  Harrison  or  some  of  his  family :  that  the  well  was  about  ninety  feet 
deep  and  five  in  diameter  at  the  top,  and  from  twelve  to  fifteen  at  the 
bottom.  That  the  deceased,  in  consequence  of  this  delusion  would  not 
permit  the  water  from  the  well  to  be  used :  and  from  such  time  the 
water  for  his  house  was  brought  from  the  well  of  John  Cover,  a  labourer 
in  his  employ ;  to  whom  he  sent  directions  to  have  the  lid  of  his  well 
fastened  by  a  chain  and  padlock,  and  which  was  done:  that  the 
deceased,  upon  examination  being  dissatisfied  with  them.  Cover,  by  his 
direction,  fastened  the  lid  with  an  iron  bar,  and  a  new  padlock ;  and 
kept  the  well  locked:  that  in  the  summer  of  1827  the  deceased  was 
angry  because  there  were  chinks  in  the  lid,  and  helped  to  fill  them  up 
with  chips.  That  there  was  no  poison  in  the  deceased's  well,  and  that 
his  apprehensions  were  the  efiect  of  delusion  and  derangement ;  that  he 
subsequently  thought  the  water  spouts,  tank  of  rain  water,  the  eggs, 
butter,  and  milk  from  W.  Harrison  were  poisoned.  That  this  belief  con- 
tinued to  his  death.  It  further  pleaded  vain  attempts  of  his  friends  to 
remove  this  belief  in  respect  to  it,  and  to  other  matters,  and  his  belief 
that  his  doff  was  poisoned  in  1826:  that  the  papers,  pleaded  as  the  will 
and  codicils,  were  prepared  and  executed  suDsequent  to  the  time  when 
the  deceased  was  impressed  with  the  belief  of  the  poison,  and  while  he 
was  of  unsound  mind  and  under  mental  delusion.  It  also  pleaded  affec- 
tion for  his  sister,  and  that  he  was  accustomed  to  afford  her  pecuniary 
assistance  unsolicited  (a). 

(a)  This  aIleg;ation  was  brought  in  on  7th  May,  1829 ;  and  on  the  14tb,  fbar  papers  were 
brought  in  annexed  to  an  affidavit  by  Mr.  Marshall,  the  deceased's  solicitor.  No.  1.  The  draft 
of  a  will  in  the  handwriting  of  the  deceased,  delivered  to  M.  by  the  deceased  shortly  previooa 
to  November,  1819.  No.  2.  Draft  of  a  will  prepared  therefVom  by  M.  No.  3.  Copy  of  a  let- 
ter  fiiom  M.  to  deceased,  sent  with  such  draft.  No.  4.  Instructions  for  the  codicil  as  to  the  real 
estate,  delivered  to  M.  about  the  time  the  codicil  was  executed. 

No.  1,  was  the  will  of  1819,  the  headbg  of  which  corresponded  with  the  last  will,  except  the 
words  **  his  authorised  messenger**  were  omitted*  He  left  3000/.  stock  to  the  Rector  of  Heedley, 
vicar  of  Selborne,  and  rector  of  Bramshot — to  pay  the  yearly  interest  to  a  schoolmaster ;  and 
afler  payment  of  such  legacies  as  shall  be  hereafter  mentioned,  and  of  all  just  demands  oo  him, 
all  the  rest  and  residue  of  his  personalty  to  the  same,  in  trust  to  build  a  school  and  master*! 
house. 
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The  allegation  in  reply,  pleaded  circumstances  to  show  that  the  belief, 
that  his  well  had  been  poisoned,  was  not  an  insane  delusion ;  but  was 
founded  on  rational  though  possibly  on  insufficient  grounds;  and  that 
his  conduct,  conversation,  and  letters  on  this  subject  were  rational  and 
sensible :  the  plea  exhibited  a  number  of  letters  upon  this  subject,  and 
others  on  matters  of  business,  and  a  correspondence  published  in  the 
Gentleman's  Magazine  proving  that,  as  early  as  1814,  he  had  entertained 
Unitarian  notions.  It  also  pleaded  that  he  had  given  instructions,  in 
1819,  for  a  will  of  the  same  purport.  The  43d  article  denied,  that  the 
papers  were  prepared  after  he  had  taken  up  this  belief  of  poison;  for, 
that  some  time  before,  in  a  conversation  with  one  of  the  witnesses,  he 
spoke  of  the  will  as  being  ready  to  be  executed,  and  proposed,  for  the 
sake  of  privacy,  to  execute  it  at  the  witness'  house;  and  that  such  inten- 
tion was  only  postponed  in  consequence  of  the  non-arrival  of  the  witness' 
friend,  who  was  then  intended  to  be  the  second  attesting  witness.  The 
44th  pleaded ;  that  his  belief  in  the  attempts  to  poison  him  produced  no 
change  in  his  afi^tion  for  his  sister ;  for  that  he  made  to  her  the  same 
smallremittances  which  he  had  been  accustomed  to  do  before ;  that  the 
day  but  one  before  his  death,  in  a  conversation  with  his  solicitor,  he  ex- 
pressed his  a|iherence  to  the  will.  It  also  pleaded,  that  he  had  for  some 
time  disliked  Harrison ;  that  such  dislike  gradually  increased ;  that  he 
never  confessed  that  Mrs.  Harrison  or  the  children  were  his  relations ; 
and  that  he  never  intended  either  of  them  to  be  objects  of  his  testamen- 
tary bounty,  but  intended  to  give  a  small  freehold  to  Harrison,  for  the 
title  deeds  of  which  he  vrrote  to  his  solicitors  on  the  1 6th  of  February, 
1827,  declaring  that  he  meant  to  deliver  them  to  Harrison  in  his  life- 
time. 

As  the  circumstances  pleaded  in  the  allegations  on  either  side  were 
established,  with  very  slight  exceptions,  the  question  was,  whether  the 
belief  which  the  deceased  entertained  was  a  sane  or  insane  belief. 

The  King's  Advocate  and  Nichcll  in  support  of  the  will  and  codicils. 

Luskington  and  Dodson  contra. 

JuDOlIBNT. 

Sir  John  Nicholl. 

The  statement  and  observations  necessary  to  be  made  in  this  case,  as 
the  reasons  of  the  sentence  the  Court  is  about  to  eive,  need  in  no  degree 
be  proportioned  to  the  bulk  of  the  evidence  which  has  been  introduced 
into  the  cause.    The  material  facts  lie  in  a  narrow  compass. 

The  clause  as  to  the  exclusion  of  certain  children,  and  his  object  in  this  exclusion,  were  the 
same  as  in  the  latter  will. 

Legacies,  printed  books  to  his  successors,  lOOZ.  to  the  Provost  of  Qneen*s  College  towards  the 
repairs  of  their  buildings;  IQOl.  to  the  treasurer  for  the  time  being  of  a  voluntary  society  [its 
name  or  designation  to  be  inserted  here]  &r  promoting,  &c.,  as  in  latter  wUl.  Residue  to  the 
three  trustees  of  personalty,  to  the  rector  of  Headley,  £c^  to  be  applied  to  the  repair  of  the  school 
mod  dwelling-house. 

Executors— the  three  trustees. 

Date  in  blanks— Signed,  but  not  sealed :  attestation  clause,  but  no  witnesses. 

No.  2,  exactly  agreed  with  the  last  will,  except  in  the  omission  of  the  words  "  his  author, 
ised  messenger  ;**  and  of  the  description  of  the  society ;  and  that  the  books  were  bequeathed  to 
'  on  trust  to  deliver  to  his  successor.  There  was  also  a  blank  clause  ibr  l^acies,  and  there 
was  no  daose  respecting  his  dog."  The  appointment  of  executors  was  also  left  m  blank. 

Ko.  3,  explained  that  these  variations  from  No.  2.  arose  fixtm  legal  difficulties  in  effecting  the 
deceased's  intentions  in  the  mode  that  he  proposed. 

Na  4.  **  My  house  and  gardens  at  Passfield  in  the  parish  of  Bramshot  to  be  sold,  and  the  in- 
terest of  the  money  to  be  applied  partly  to  the  purposes  expressed  in  my  will,  and  partly  in  pro- 
viding good  whokisome  milk  (if  it  may  be  had)  to  be  given  to  the  children  as  opportunity  serves.*' 
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The  'willy  codicil,  and  two  other  papers  propounded,  are  all  in  the 
handwriting  of  the  deceased,  and  the  will  and  codicil  are  regularly  exe- 
cuted and  attested.  There  is  no  question  of  the  factum,  nor  of  the  inten- 
tion, provided  the  deceased  was  of  sound  mind.  The  instruments  are 
opposed  on  the  ground  of  insanity. 

The  history  of  the  deceased  and  of  the  parties  connected  with  the 
cause  is  pretty  accurately  detailed  in  the  allegation  given  in  opposition  to 
the  will,  and  the  circumstances  therein  stated  will  lead  to  some  of  those 
prominent  points  which  are  more  precisely  to  be  considered. 

The  deceased,  the  Reverend  John  Monkhouse,  was  the  son  of  a  Cum- 
berland farmer,  became  a  fellow  of  Queen's  College,  Oxford,  and  was  for 
the  last  twenty  years  of  his  life,  rector  of  Bramshot,  Hants,  a  colle^ 
living.  He  was  alwavs  odd  and  eccentric  in  his  habits ;  he  resided  in 
the  rectory  house,  and  was  latterly  very  retired.  His  sister  had  two 
daughters,  one  married  Harrison,  then  a  farmer,  near  Penrith,  the  other 
married  Mofiat  and  resided  with  her  mother.  The  allegation  pleads  af- 
fection for  this  sister,  and  that  the  deceased  occasionally  alBforded  her 
pecuniary  assistance.  In  1817,  Harrison  and  his  family,  by  the  deceas- 
ed's invitation,  came  to  Bramshot  to  rent  the  glebe  and  manage  the 
tithes,  having  previously  sold  off  his  own  stock  in  Cumberland.  For 
about  two  years  he  resided  at  the  deceased's  house,  and  then  removed  to 
a  house  about  a  mile  distant,  leaving  one  of  his  daughters,  Hannah,  about 
four  years  old,  to  reside  with  the  deceased.  After  their  removal  the  de- 
ceased continued  on  good  terms  with  Harrison  and  his  family.  Harri- 
son collected  his  tithes,  was  appointed  his  churchwarden,  and,  on  his 
interest,  guardian  of  the  poor  up  to  the  16th  of  April,  1827.  The  6th 
article  lays  the  origin  and  commencement  of  insanity — that  it  took 
place  after  the  16th  of  April,  1827 ;  and  between  that  time  and  the  19th 
of  April  the  deceased  was  seized  with  the  delusion  of  mind  which  led  to 
the  execution  of  the  will ;  the  will  being  executed  on  the  10th  of  April, 
the  codicil  on  the  24th. 

A  ^reat  number  of  the  following  articles  state  circumstances  taking 
place  in  May,  June,  and  afterwards,  all  tending  to  confirm  that  this  im- 
pression respecting  the  poison  was  a  delusion  of  mind ;  and  the  26th  arti- 
cle sums  up  the  averment  and  fixes  the  insanity  to  this  impression :  it 
pleads,  that  the  instruments  propounded  as  the  will  and  codicils  of  the 
deceased  **  were  prepared  and  executed  subsequent  to  the  time  when  he 
first  became  impressed  with  the  idea  that  W.  Harrison  and  his  family 
bad  made  an  attempt  to  poison  him,  and  whilst,  he,  the  deceased,  was  of 
unsound  mind,  and  under  mental  delusion." 

The  great  mass  of  the  evidence  and  the  principal  bearing  of  the  argu- 
ments are  to  show  delusion  in  May  and  June  1827 ;  but  the  precise  ques- 
tion is,  whether,  at  the  time  this  will  and  codicil  were  prepared  the 
deceased  was  become  insane.  The  fact  may  bear  diflferently  on  the  will 
and  codicil :  they  are  of  different  dates ;  there  is  an  interval  between 
the  execution  of  them,  and  a  much  greater  interval  between  tfie  times  of 
their  respective  preparations.  They  are  subject  to  difierent  rules  of  law ; 
for  the  will  applies  solely  to  personal  property,  the  codicil  exclusively  to 
real— except  a  legacy  of  one  pound  mtroduced  rather  to  record  an  opi- 
nion than  as  an  operative  bequest. 

The  deceased  was  undoubtedly  a  very  eccentric  man ;  but  actual  in- 
sanity is  not  alleged  before  Easter  1827 :  he  kept  large  sums  of  money  in 
his  house,  which  was  rather  retired ;  he  carried  arms ;  he  kept  New- 
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« 

&>undland  does  both  as  guards  and  companions^  and  was  very  much 
attached  to  them.  In  1824,  one  of  these  favorite  Newfoundland  dogs, 
called  Carbo,  died.  The  deceased  thought  she  had  been  poisoned ;  be 
had  her  buried,  and  wrote  some  verses  on  Carbo :  but  thinking  she  had 
been  poisoned  was  no  delusion;  others  from  the  symptoms  and  appear^ 
ance  of  the  doe  thought  so  too,  particularly  Moore,  the  farrier  who  at-> 
tended  her.  The  deceased  could  not  fix  on  the  person  who  had  poisoned 
her,  but  he  had  his  suspicions. 

His  parish  was  not  of  a  very  moral  character— particularly  in  re^rd 
to  the  virtue  of  chastity — there  were  many  illegitimate  children.  The 
deceased  (whatever  might  be  the  heterodoxy  of  his  religious  opinions) 
seems  to  have  been  a  strictly  moral  man,  and  to  have  had  strong  moral 
feelings.  Whenever  any  of  these  illegitimate  children  w^re  christened, 
he  recorded  the  circumstance  and  the  character  of  the  mother  in  the 

Earish  register,  extracts  from  which  to  the  end  of  1827  have  been  exhi-* 
ited  (a). 

This  may  be  eccentric,  odd,  irregular,  and  improper ;  for  all  such 
irregularities  in  a  clergyman  are  improper :  but  it  is  not  insanity.  If  it 
be  insanity,  he  was  insane  for  the  last  15  or  16  years,  or  perhaps  all  his 
life;  but  it  is  impossible  to  maintain  that  such  conduct  would  render  in- 
valid any  and  all  acts  respecting  his  property. 

It  comes  then  to  the  consideration  whether,  at  the  time  these  testa- 
mentary  acts  were  done,  the  deceased  was  intestable,  so  as  to  vitiate  and 
render  invalid  the  instruments  propounded.  The  will,  as  I  have  said, 
is  all  in  the  hand-writing  of  the  deceased;  it  is  remarkably  well  written, 
without  alteration  or  erasure  at  the  time  of  the  execution ;  it  bears  no 
appearance  of  excitement  or  hurry — the  date  was  filled  in  at  the  time 
of  the  execution — it  is  signed  and  sealed-— there  is  a  full  attestation 
clause — and  it  is  attested  oy  two  witnesses — both  clerffynien---one  his 
curate — the  other  the  minister  of  an  adjoining  parish-^both  intimately 
acquainted  with  the  deceased.  Not  only  is  it  to  be  presumed  that  these 
two  clergymen  would  not  have  attested  the  act  unless  satisfied  of  the 
sanity  ofthe  testator ;  but  they  do  both  in  the  most  unhesitating  manner 
depose  to  their  full  belief  that  the  deceased  was  of  perfect  sound  mind ; 
and  they  thus  depose  notwithstanding  at  the  time  of  their  examination 
they  were  aware  of  all  the  deceased's  subsequent  opinions  respecting  the 
poisoning. 

Next,  as  to  the  contents  of  the  will.  That  he  was  an  Unitarian,  how- 
ever much  to  be  lamented  in  a  beneficed  clergyman,  does  not  render 
him  intestable.  Unitarian  opinions  he  appears  long  to  have  held.  It 
appears  that  he  made  the  college  trustees  oy  the  advice  of  his  solicitor,  < 
to  avoid  the  statutes  of  mortmain;  but  the  passage  relating  to  the  poi- 
soning of  his  dog  is  that  on  which  reliance  has  been  placed  as  manifest- 
ing the  existence  of  insanitv.  That  clause  is  certainly  odd  and  eccentric ; 
it  does  not  however  record  a  delusion,  but  an  opinion  which  he  held  in 
common  with  others,  and  for  which  there  were  rational  grounds  of  belief, 

{a)  In  addition  to  these  entries  applying  to  particular  indiriduola,  there  was  at  the  doee  ofthe 
book  of  baptisms  ending  1813,  a  memorandom  in  the  deceased's  handwriting : — **  The  want  of 
iMmesty  and  chastity  are  the  prevailing  defects  here ;  I  would  give  ten  of  my  parishioners  for 
me  honest  man,  till  the  whole  population  was  renewed.**  Again,  in  the  boolc  of  baptisms  for 
1821-9,  **  Of  seventy-two  marriages  in  the  last  ten  years,  not  less  than  sixty.nine  females  have 
been  unchaste  befere  marriage.  Those  who  gain  husbands  are  more  fertunate  than  those  who 
bear  bastards ;  but  not  more  virtuous."  (Signed)    J.  Momsbooh. 
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or  at  least  of  suspicion,  and  this  opinion  was  recorded  to  prick  and  sting 
the  conscience  of  the  perpetrator  v^hoever  he  mi^ht  be.  This  clause 
will  not  then,  as  evidence  of  defective  capacity,  vitiate  the  vfilL 

If  this  disposition  had  been  a  departure  irom  the  long  course  and 
current  of  his  affections  and  testamentary  declarations  to^vards  his  fam- 
ily, it  might  have  furnished  some  marks,  of  that  capricious  malice  and 
change  which  often  accompanies  insanity ; — ^but  the  fact  is  the  reverse : 
whatever  little  patrimony  he  had  he  seepis  to  have  left  with  his  sister, 
but  he  kept  up  no  direct  intercourse — he  had  not  been  in  Cumberland 
since  1800 — instead  of  large  and  constant  pecuniary  remittances,  he 
sent  three  times,  on  the  solicitation  of  a  friend,  5Z.,  and  part  of  that  do- 
nation he,  on  one  occasion,  desired  to  be  applied  to  the  use  of  a  school, 
showing,  as  the  will  itself  does,  that  he  was  interested  in  the  education 
of  the  poor.  The  disposition  dierefoie  is  not  a  change  from  affection  to 
his  relations,  for  even  Harrison  and  his  wife,  the  niece  of  the  deceased, 
were  hardly  acknowledged  by  him,  and  their  daughter,  Hannah,  was 
brought  up,  not  as  a  favourite  relation,  but  as  a  servant :  while,  on  the 
other  hand,  the  disposition  is  in  principle  the  same  as  the  deceased  had 
intended  during  the  last  ten  years  of  his  life :  this  is  manifest  from  the 
testamentary  instrument  prepared  by  the  deceased  himself  in  1819; 
which  is  all  in  his  own  hand-writing,  is  carefully  drawn  up,  is  fairly 
written ;  he  carries  it  to  his  solicitor,  but  as  it  gave  the  property  in  trust 
to  his  successors  at  Bramshot,  the  bequest  could  not  have  been  carried 
into  execution.  The  deceased  and  his  solicitor  correspond  on  the  sub- 
ject ;  the  latter  prepares  a  draft  making  the  college  trustees,  and  sends  it 
to  the  deceased  accompanied  by  an  explanatory  letter. 

So  far  then  as  the  disposition  is  concerned,  here  were  precisely  the 
same  intentions  in  1819,  and  expressed  nearly  in  the  same  terms.  At 
that  time  his  soundness  of  mind  is  unquestioned,  however  peculiar  some 
of  his  opinions  might  be.  Whether  the  deceased  ever  executed  a  will 
to  that  effect  does  not  appear,  but  the  intention  continued — at  least  it 
was  existing  long  before  the  suspicion  respecting  the  poison  arose. 

It  does  not  exactly  appear  when  the  instrument  propounded  was  first 
written — it  was  after  the  death  of  his  dog  Car  bo  in  1824 ;  for  that  event, 
as  has  been  already  mentioned,  is  recorded  in  it.  It  was  written  and 
ready  for  execution  in  February  1827,  as  appears  from  the  evidence  of 
Mr.  rarson ;  it  was  probably  written  about  tne  same  time  as  the  labels 
(annexed  to  the  two  bags  of  money)  propounded  as  testamentary;  they 
are  dated  the  20th  of  February  1827.  This  mod^  of  bequeathing  these 
sums  was  probably  adopted  to  evade  the  legacy  duty :  whether  that 
effect  will  be  produced  is  not  the  question ;  but  the  bequests  will  be  good 
as  evidence  of  a  clear  intention  to  convey  those  benefits  at  bis  death  to 
the  persons  named. 

As  to  the  win,  the  account  given  by  the  Rev.  Mr.  Parson,  confirmed 
as  it  is  by  the  other  evidence  in  the  cause,  is  quite  decisive.  ^^  On  the 
16th  of  February  the  deceased  asked  him  if  he  expected  any  friend  to 
stay,  as  he  had  an  instrument,  and  that  indeed  it  was  then  in  his  pocket, 
to  which  he  wished  deponent  and  some  friend  to  be  a  witness."  He 
answered,  "  He  expected  a  friend  from  the  neighbourhood  of  Basing- 
stoke, and  would  let  deceased  know  when  he  came.''  Here  then  is  t& 
instrument  prepared,  and  here  is  the  intention  to  execute — and  that  in- 
tention only  deferred,  because  he  waited  for  witnesses  whom  he  chose 
to  select  for  that  purpose.    On  the  7th  of  March  the  deceased  repeated 
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the  inquiry ;  again,  on  the  30th  of  March,  just  the  same  conversation 
took  place,  and  on  the  9th  of  April  a  similar  inquiry  was  made.  Parson 
says,  **  he  remembers  the  conversation,  for  he  wrote  it  in  his  journal." 
Having  made  these  four  inquiries  in  order  to  get  Mr.  Parson  and  some 
friend  to  attest  the  instrument,  and  finding  that  Mr.  Parson's  friend  was 
no  longer  expected,  the  deceased,  on  the  19th  of  April,  invites  his  own 
curate,  Mr.  Locke,  to  meet  Mr.  Parson  at  his  house ;  and  the  will  is,  on 
that  occasion,  executed,  and  attested  by  these  gentlemen. 

Here  then,  for  two  months — ^from  the  16th  of  February  to  the  19th  of 
April — ^the  instrument  was  ready  prepared ;  the  deceased  was  anxious 
to  execute,  and  finally  did  execute  it  on  the  19th.  Suppose  then,  on 
Easter  Monday,  (for  the  insanity  is  not  averred  till  after  that  day,  and 
every  witness  on  both  sides  says  that  on  that  day  they  would  without 
hesitation  have  witnessed  his  will,)  or  on  any  previous  day,  the  deceased 
had,  by  the  visitation  of  Providence,  been  suddenly  struck  either  with 
death  or  with  violent  frenzy,  which  had  continued  till  his  death,  would 
that  have  affected  the  validity  of  the  will,  which  disposes  only  of  per- 
sonalty ?  Here  was  an  intention  existing  ten  years  before  as  to.  the  dis- 
position— the  instrument  ready  for  execution  in  February — all  in  the 
deceased's  own  hand-vn*iting — the  formal  execution  merely  delayed  to 
get  such  attesting  witnesses  as  he  wished,  in  order  that  the  matter  mi^ht 
not  become  known  in  the  parish.  If  the  intention  continued,  execution 
would  not  have  been  necessary  under  the  circumstances  I  have  supposed 
in  order  to  give  legal  effect  to  the  instrument — that  instrument  merely 
disposing  of  personalty.  Assuming  then,  as  pleaded,  **  that  a  day  or  two 
after  Easter  the  deceased  became  under  a  delusion  as  to  the  poisoning," 
it  could  not  affect  this  will  merely  of  personal  property. 

This  short  view  of  the  case  seems  to  put  an  end  to  the  question  as  to 
the  validity  of  the  will,  for  the  will  was  valid  at  the  time  the  delusion  is 
alleged  to  have  taken  place,  even  supposing  such  a  delusion  to  have 
arisen  as  from. that  moment  rendered  the  deceased  intestable. 

The  codicils  may  by  possibility  stand  upon  different  grounds.  That 
instrument  contains  a  disposition  of  real  property,  though  of  no  great 
value.  The  law  respecting  real  property  looks  to  the  fact  of  execution — 
it  is  essential :  if  the  deceased  was  of  unsound  mind  when  he  executed 
the  instrument,  it  would  not  be  valid  in  law.  The  same  effects  would 
follow  as  if  the  deceased  had  died  between  the  preparation  and  execu- 
tion of  a  will  of  real  property.  The  validity  of  this  codicil  seems  scarcely 
a  fit  subject  for  the  decision  of  this  Court.  The  legacy  of  1/.  to  provide 
milk  can  hardly  be  carried  into  effect,  and  the  sentence  of  this  Court 
will  not  of  course  bind  the  heiress  at  law.  The  Court  will  therefore  not 
enter  into  any  detail  of  reasons  respecting  the  codicil.  The  disposition 
of  it  is  the  same  as  of  the  will,  viz.  that  the  property  should  go  to  the 
same  trusts. 

Now  the  presumption  of  law  is  in  favour  of  sanity  till  insanity  be 
clearly  established.  The  alleged  delusion  in  no  degree  respects  the  sis- 
ter, who  is  the  heiress  at  law  of  the  real  property  and  the  sole  person 
entitled  to  the  personalty  under  an  intestacy.  At  all  events  it  was  a 
monomania ;  for  upon  every  other  sul^ject,  from  the  time  in  question  to 
his  death,  the  deceased  acts  as  a  person  of  sound  mind,  memory,  and 
understanding,  as  much  as  he  had  ever  been :  he  manages  his  house — 
he  manages  his  property  and  his  farm — ^grants  leases — receives  tithes — 
keeps  accounts — recognises  his  will — ^holds  rational  conversation — and 
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does  church  duty.  A  monomania  to  aifect  such  an  instrument,  under 
such  circumstances,  should  be  clear  in  point  of  existence  and  decided  in 
character  beyond  all  doubt.  That  the  deceased  thought  and  believed 
that  an  attempt  had  been  made  to  poison  him  seems  to  be  a  fact  estab- 
lished; but  is  it  established  that  his  opinion  in  that  respect  y^as  a  mere 
morbid  insane  delusion  rendering  him  intestable  ?  The  question  is  not 
whether  the  attempt  to  poison  was  really  made,  but  whether  he  had 
grounds  for  suspecting  it ;  or  whether,  as  pleaded,  "  the  deceased  had  no 
rational  grounds  whatever  for  his  belief." 

What  then  are  the  facts? 

It  seems  pretty  clearly  established  that  he  and  his  two  servants  were 
ail  taken  ill  together,  with  a  complaint  in  the  bowels  and  vomiting.  The 
natural  inference  from  this  is,  that  something  in  their  food  had  disagreed 
with  each  of  them :  it  did  not  follow  that  it  was  poison — still  less  that  it 
was  poison  purposely  and  maliciously  introduced :  but  the  coincidence 
was  singular,  and  might  naturally  excite  some  alarm  and  suspicion. 
Another  fact  is,  that  ti^re  was  some  conversation  between  the  two  Har- 
risons— the  boy  and  the  girl — William  and  Hannah — about  poisoning. 
Whether  in  consequence  of  this  sickness  something  may  have  been  said 
about  poison,  and  repeated  by  the  girl  to  the  boy ;  or  something  said  at 
Harrison's  which  the  boy  repeated  to  the  girl-^or  how  it  happened  is 
not  very  material — but  this  .conversation  bains  repeated  either  to  the 
deceased's  housekeeper,  or  to  the  deceased,  and  coupled  with  the  sick- 
ness, might  increase  suspicion.  The  deceased  was  old-^he  was  nervous 
— he  was  suspicious — he  thought  his  dog  had  been  poisoned — he  suspect- 
ed young  Harrison ;  these  circumstances  together  might  create  suspicion 
without  a  mere  deluded  imagination.  To  a  suspicious  mind,  '*  trifles  light 
as  air  are  confirmations  strong." 

How  does  he  act  ?  As  any  rational  person  havins  the  slightest  sus- 
picion of  such  an  attempt  would  act :  he  goes  to  Godalming,  consults  a 
medical  man,  Mr.  Balchin — he  relates  all  the  particulars;  Balchin, 
neither  from  his  relation  nor  from  his  deportment,  thinks  it  meire  morbid 
imagination — he  advises  him  how  to  act — to  take  precautions — to  use 
neitner  the  milk  nor  the  water.  The  deceased  relates  the  same  account 
to  his  solicitors— 4hey  have  the  same  impressions  and  give  the  same  ad- 
vice— he  is  there  two  days — he  has  this  codicil  prepared — he  copies  it 
on  his  will  and  he  executes  it.  His  solicitors  and  the  witnesses  have  full 
opportunities  of  judging  of  his  deportment ;  and  there  was  neither  in  the 
facts  which  he  stated,  nor  in  his  behaviour,  any  thing  to  induce  them  to 
doubt  his  sanity.  They  at  least  thought  he  had  rational  grounds  at  that 
time  for  his  suspicions.  Can  then,  Uie  Court  venture  to  say  that  this 
suspicion,  founded  on  these  circumstances,  was  insanity — such  decided 
insanity  as  rendered  him  at  that  time  intestable  and  vitiated  any  civil 
act  he  could  do  7 

Under  this  suspicion  of  an  attempt  to  poison  his  milk  he  has  a  clause 
inserted  in  the  codicil  to  give  1/.  to  provide  wholesome  milk.  This  re- 
cords that  he  had  the  suspicion,  but  it  goes  no  farther ;  it  does  not  prove 
that  the  suspicion  was  an  insane  delusion :  the  fact  might  be  true  or 
false — ^bnt  he  had  the  grounds  for  entertaining  the  suspicion  already 
stated :  he  inserts  in  his  will  the  same  sort  of  record  in  respect  to  his  doff 
at  least  two  months  previously — ^before  he  is  suspected  of  insanity ;  and 
there  the  fact  was  probably  true,  for  at  least  in  the  opinion  of  others  the 
dog  had  been  poisoned. 
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The  time  of  thid  visit  to  Godalming  when  the  codicil  was  made  is  the 
most  important  period ;  but  there  are  various  subsequent  investigations 
for  the  purpose  of  ascertaining  whether  any  attempt  to  poison  the  de- 
ceased had  been  really  made :  or  rather  the  inquiry  is»  whether  there 
was  any  ground  to  charge  Harrison  and  to  take  legal  proceeding  against 
him.    The  gentlemen^  who  conduct  these  several  investigations,  are 
satisfied  that  no  attempt  was  made ;  that  there  was  no  sufficient  evidence 
of  the  fact;  and  they  probablv  come  to  a  right  conclusion,  that  no  at- 
tempt whatever  had  been  made ;  that  no  poison  had  been  infused  either 
into  the  milk,  or  into  the  bucket,  or  into  tne  well :  but  the  deceased  ad- 
heres to  his  own  Suspicion ;  they  cannot  convince  him :  it  does  not  follow 
thai  he  was  at  first  msane;  he  was  not  believing  impossibilities — he  was 
not  believing  that  trees  could  walk,  nor  that  statues  could  nod,  nor  any 
thing  naturally  impossible — of  the  falsehood  of  which  reason  must  at 
once  convince  him.    An  opinion  against  rational  probability  is  not  neces- 
sarily an  insane  opinion ;  it  is  not  drawing  right  conclusions  from  mani- 
festly false  premises,  but  erroneous  inferences  from  premises  which  may 
be  true.    The  deceased  and  his  two  servants  had  been  simultaneously 
sick  and  ill.    Some  conversation  about  poison  had  taken  place  between 
the  boy  and  girl.    His  dog  had  a  strong  appearance  of*  having  been 
poisoned  three  years  before — he  consults  a  medical  man,  relates  all  the 
circumstances  and  symptoms  both  to  him  and  to  his  solicitors — they  ad- 
vise precautions — he  carries  some  milk  to  his  medical  man,  Balchin — 
Balchin  cannot  analyse,  but  he  compares  it  with  some  milk  of  his  own 
and  they  are  difierent.    "  It  had,"  says  Balchin,  **  a  hot,  brackish  taste, 
and  imparted  the  same  sensation  to  his  ton^e  as  if  there  had  been  cor- 
rosive sublimate  put  into  it :  be  was  of  opinion  that  the  milk  contained 
corrosive  sublimate,  and:  told  the  deceased  there  v^as  something  wron^ 
io  the  milk."    Here  there  is  ground  for  the  suspicion :  here  is  a  medical 
opinion  confirming  the  deceased's  opinion :  that  opinion  might  be  erro- 
neous-^-the  taste  might  arise  from  some  accidental  cause — there  might 
have  been  something  infused  into  this  milk,  though  not  by  Harrison. 
Certainly  the  deceased  appears  to  have  been  sincere  in  his  opinion  that 
poisoning  had  been  attempted — he  adheres  to  that  opinion — the'  gentle- 
men, who  investigate  the  matter,  cannot  convince  him  that  he  is  wrong 
in  his  opinion  and  that  they  are  right.    Even  if  all  these  investigations 
had  made  the  impression  deeper  and  his  conviction  stronger,  till  what 
was  originally  no  more  than  suspicion  at  length  grew  into  insanity,  be- 
coming a  morbid  delusion,  which  no  proof  nor  reasoning  could  remove, 
still,  that  ex  post  facto  delusion  would  not  affect  the  validity  even  of  the 
codicil.     His  yrhole  conduct  and  deportment  on  ibfd  2dd  and  24th  of 
April  were  those  of  perfect  sanity,  supposing  him  to  have  any  grounds  of 
suspicion.    The  whole  of  his  subsequent  conduct  is  quite  consistent  with 
it— he  retains  his  opinion  founded  on  the  circumstances  referred  to :  but 
he  manages  his  property,  he  occupies  bis  glebe,  he  settles  for  his  tithes ; 
be  keeps  his  accounts,  he  in  some  degree  recovers  his  health  and  spirits. 
If  insanity  did  exist,  it  is  monomania  in  the  strictest  sense  and  to  a  sin- 
gular degree.    When  such  circumstances  arose  to  excite  the  original 
suspicion,  the  Court  is  not  prepared  to  say  that  monomania  did  exist 
when  the  codicil  was  executed. 

To  invalidate  an  instrument  in  the  handwriting  of  the  deceased,  pre- 
pared from  his  instPUCtion8,>^tbe  solicitors,  the  medical  person,  the  at- 
testing witnesses,  all  concurring  in  opinion,  and  judging  from  the  con- 
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duct  and  deportment  that  he  was  of  i)erfect  sound  mind,  the  existence  of 
insanity  at  that  time  ought  to  be  clear  beyond  all  doubt,  in  order  to  affect 
even  the  codicil ;  still  less  could  this  suspicion  affect  the  will  regarding 
personalty  only,  containing  a  disposition  intended  ten  years,  and,  as  ap- 
pears, during  the  whole  of  ten  years,  prepared  two  months  before,  and 
the  execution  merely  delayed  to  get  witnesses. 

In  this  view  it  is  proper  to  pronounce  for  the  will  and  the  other  two 
papers ;  and,  as  far  as  tne  Court  has  jurisdiction,  for  the  codicil  also. 

Lushington  asked  for  costs  out  of  the  estate.  The  only  next  of  kin 
was  excluded. 

The  King's  Advocate — The  executor  cannot  consent  but  does  no  op- 
pose. 

Per  Curiam. 

I  am  extremely  disinclined  to  allow  the  costs  out  of  the  estate :  but, 
considering  the  great  extent  of  the  property,  I  shall  direct  costs  on  both 
sides  out  of  the  estate  to  form  part  of  the  decree.  It  is  under  the  very 
particular  circumstances  of  this  case  that  I  grant  them ;  but  I  am  almost 
deterred  from  so  doing  by  the  great  bulk  of  evidence  introduced  into  the 
cause. 


ROBERTS  V.  ROUND  and  Others.— p.  548. 

Testatrix  having  (wilhoQt  dettroyin;  the  seal  or  signature)  partially  mutilated  a  daplicate  wiO, 
bat  retained  in  her  own  poesession,  and  carefblly  preserved  entire  the  whole  duplicate,  such 
mutilation  is  neither  a  total  nor  partial  revocation.  On  evidence  of  onintermpted  afifectioQ 
for  the  parties  benefitted,  will  pronounced  for.    Costs  out  of  estate.  , 

This  was  a  cause  of  proving  the  will  of  Diana  Caswall ;  and  was  pro- 
moted by  the  sole  executor  and  residuary  legatee  against  the  next  of  kin* 

The  allegation  pleaded ;  that  Miss  Caswall  died  on  the  SSrd  of  April, 
1830,  leaving  Susan  Constantia  (wife  of  J.  Round,  Esq.),  Maria  (wile  of 
J.  C.  Bourchier,  Esq.),  Mary  (wife  of  J.  6.  Wilkinson,  Esq.),  and  Ann 
(wife  of  J.  Rolt,  Esq.),  her  nieces,  only  next  of  kin,  and  the  only  persons 
in  distribution :  that  her  personal  and  real  estate  was  each  of  the  value 
of  30,000/. 

2.  The  execution,  in  duplicate,  of  the  will,  on  the  11th  of  April,  1814. 

3.  That  when  she  gave  instructions  for  her  will,  she  showed  to  Mr. 
Dance,  the  solicitor,  a  previous  will,  whereby  she  bad  devised  her  four 
estates  to  the  eldest  four  of  the  five  daughters  of  her  brother ;  and  which 
provided  that  if  either  of  the  four  died,  the  estate  left  to  that  one  should 
go  to  the  next  younger  sister ;  that  Dance  then  pointed  out,  *'  that  in  that 
case  her  brother's  youneest  daughter  would  not  be  entitled  to  any  estate 
except  in  the  event  of  the  death  of  the  fourth  daughter,  and  suggested, 
that  as  the  several  estates  were  very  unequal  in  value,  a  provision  for 
her  youngest  niece  might  be  made  by  a  charge  upon  one  of  the  larger 
estates;"  to  which  she  replied,  ''that  she  would  not  divide  an  estate;'' 
that  Dance  then  suggested,  "  that  she  might  treat  her  leasehold  house  in 
Davies  street  as  a  fifth  estate,  so  as  to  give  a  property  to  each  niece ;" 
that  she  replied,  *'  No,  the  Davies  street  house  must  be  for  my  eldest 
niece :"  that  Dance  then  said,  *'  that  in  case  of  the  death  of  either  of  her 
nieces  she  must  reconsider  the  will  she  was  aboul  to  make,  and  adapt  it 
accordingly :"  that  after  the  death  in  1815,  of  the  third  daughter  (one  of 
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the  legatees,)  Dance  reminded  the  deceased  as  to  the  effect  of  her  will ; 
to  which  she  replied,  '*  she  would  consider  of  it :"  that  upon  his  again 
shortly  afterwards,  mentioning  the  subject,  she  replied,  '<  that  she  felt  a 
difficulty  about  it ;  that  she  did  not  like  to  make  another  will  without 
naming  her  brother  an  executor,  which  she  should  not  do." 

4.  That  the  will  was  kept  by  the  deceased ;  that  the  duplicate  was  im- 
mediately after  the  execution  sealed  up  in  an  envelope,  and  left  "v^ith 
Dance,  who  so  retained  possession  of  it  till  October,  1827,  when  he  deli- 
vered it  to  her,  at  her  request ;  that  she  did  not  afterwards  ever  allude  to 
her  will,  or  to  the  duplicate,  or  to  her  testamentary  intentions  to  Dance 
(though  she  saw  and  consulted  him  on  legal  business  several  times  during 
her  last  illness,  and  for  the  last  time  on  the  7th  of  April,  1830,)  or  to  any 
other  person,  save  that  in  November,  1829,  she  inquired  of  Dance, '^  how 
her  property  would  go  if  she  died  without  a  will ;"  when  he  informed 
her.  That  the  duplicate  was,  when  delivered  to  the  deceased,  sealed  up 
in  its  original  envelope,  and  was  in  the  same  condition  as  when  executed, 
and  that  it  remained  in  her  possession  to  her, death. 

5.  That,  on  the  day  next  following  the  deceased's  death,  the  will  and 
duplicate  were  found  by  Mr.  Dance,  Mr.  and  Mrs.  Round,  and  Mr.  and 
Mrs.  Bourchier,  in  the  deceased's  portfolio,  which  was  on  her  bed  to  the 
time  of  her  death ;  and  was  at  her  request  taken  to  her  by  her  nurse  in 
the  presence  of  Matthews,  her  confidential  servant,  on  the  evening  next 
preceding  her  death,  that  she  miffht  see  if  it  was  locked ;  and  that  it  so 
remained  locked,  (the  key  being  Kept  by  the  deceased,)  and  was,  very 
shortly  after  her  death,  delivered  by  Matthews  to  Mr.  Dance,  Mr.  and 
Mrs.  Round,  and  Mir.  and  Mrs.  Bourchier.  That  the  will,  found  in  the 
portfolio,  was  enclosed  in  an  envelope  endorsed,  in  the  deceased's  hand- 
writing, "  My  will,  dated  the  11th  of  April  1814:"  that  on  the  dupli- 
cate being  found  in  the  portfolio,  the  first  sheet  was  discovered  to  have 
been  mutilated  or  cut  as  the  same  now  ap{)ears  (a).  That  the  deceased 
was  confined  to  her  bed-room  by  her  last  illness  for  about  two  months, 
during  which  time  the  portfolio  was  never  removed  from  her  bed-room, 

(a)  **  I  pTe  and  devise  all  those  my  fVeehoId  messuages,  &c.,  in  &c.,  nnto  and  to  the  use  of 
my  fdec§  &mii  ConUantia  Canoall,  eldett  daughUr  of  my  hroiktr^  George  CaewdU^  of  Saeomb 
Park,  in  the  county  ofHerte^  Eotpdre^*  her  heirs  and  assigns  forerer.  I  also  give  and  devise  all 
those  my  freehold  messuages,  ^c,  in,  &c^  to  the  use  of  my  niecej  Maria  Camall^  second  dough' 
ter  of,  ^^  her  heirs  and  assigns  forever.  I  give  ai)d  bequeath  all  those  my  leasehold  mes- 
mages,  6lc^  in,  &&,  unto  my  niece^  Eliza  CaowaU,  third  daughter  of,  ^c^  her  executors,  ad. 
ministrators,  and  assigns.  I  give  and  devise  all  my  copyhold  or  customary  messuages,  &.C.,  in, 
&C.  to  the  use  of  my  niece,  Mary  CaswiU,  fourth  daughter  of,  6fc^  her  heirs  and  assigns  for 
ever.  I  bequeath  all  that  my  leasehold  messuage,  No.  33,  Danes  Street,  &.c^  from  aira  afUr 
the  expiration  of  one  calendar  month  after  my  deeeaee,  unto  my  niece,  the  eaid  S.  C.  Caetoell,  her 
executore,  adminietraUfre,  and  asoignt ;  and  in  case  any  of  them,  my  said  nieces,  shall  happen 
to  die  ip  my  lifetime,  or  afler  my  decease,  and  without  lawful  issue,  then  I  bequeath  the  estate 
and  premises  hereinbefore  devised  or  bequeathed  unto  her  or  them  respectively,  unto  the  next 
younger  sister  of  her  so  dying  as  aforesaid,  and  to  the  heirs,  &c.,  of  such  next  younger  sister 
according  to  the  nature  and  ouality  of  the  estate.**  The  will  then  gave  two  leasehold  houses, 
and  5002.  Bank  Long  Annuities  to  Miss  Roberts,  and  contained  this  clause; — ^^I  give  unto  my 
niece  S.  C.  Gaswall  all  my  housefadd  goods,  furniture,  &c  ^c,  and  all  other  effects  and  tilings 
which  shall  be  in  my  house  at  my  decease,  except  moneys  or  securities  for  money,  and  except 
anch  articles  as  are  herein  otherwise  be(}ueathed.**  The  deceased  further  gave  various  legacies, 
and  minutely  specified  the  proportions  m  which  her  nieces  should  take  her  trinkete,  furs,  and 
laoe,  bequeathing  **  her  bnds  (Sf  different  colours  to  be  equally  divided  between  her  nieees  Mary 
and  Ann.** 


*  The  parts  in  halie  were  cut  out 
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and^  previous  to  her  illness,  it  was  usually  taken  to  her  bed-room  at  night  t 
that  it  was  left  sometimes  in  the  sitting-room  all  night,  and  was  so  left> 
with  the  key  in  it,  one  night  in  Noveml^r  or  De€;embBr  1829« 

6.  That  one  evening,  inor  about  November  1829,  the  housemaid  found 
on  the  carpet  in  the  dininff-room  a  paper  writing,  alleged  to  have  been 
part  of,>nd  cut  from,  the  mrst  sheet  of  the  duplicate ;  that  the  housemaid 
put  it  between  the  leaves  of  a  book  then  in  the  parlour,  but,  during  the 
deceased's  life,  never  mentioned  her  having  so  done ;  that  after  the  de- 
ceased's death  the  paper  was  found  in  the  book  by  Mr.  Round,  and  that 
it  is  now  in  the  same  condition  as  when  put  into  the  book.  [No  other 
testamentary  paper,  and  no  other  part  of  the  mutilated  duplicate  could 
be  found.] 

7.  Pleaded  the  endorsement  on  )he  envelope  and  also  the  word  "  mine,'' 
written  with  pencil  on  the  outer  sheet  of  the  will,  to  be  in  the  deceased's 
hand-writinff. 

8.  Pleaded  uninterrupted  affection  and  regard  for  her  nieces:  that 
they  constantly  visited  the  deceased  when  they  were  in  London :  that 
either  Mrs.  John  Round,  or  Mrs.  Bourchier,  visited  her  daily  during  her 
last  illness,  (the  two  other  nieces  being  out  of  England,)  and  were  by  her 
directions  admitted  to  her  bed*room ;  and  the  deceased  told  Matthews, 
*'  that  she  wished  Mrs.  J.  Round  to  come  daily. ^' 

9.  Pleaded  undiminished  friendship  for  Miss  Roberts,  the  sole  execu- 
trix and  residuary  legatee ;  that  the  deceased  corresponded  with  her» 
and  sent  her  presents  of  money  and  other  tokens  of  regard ;  that  Miss 
Roberts,  for  several  years  prior  to  and  till  August  1817,  resided  with  the 
deceased,  and  afterwards  visited  her  for  a  few  weeks  in  each  year. 

The  evidence  entirely  sustained  the  allegation. 

Phillimore  and  Lushington  for  the  Executrix. 

The  King's  Advocate  and  Dodson  for  Mrs.  J.  Round  and  Mrs.  Bour- 
chier. 

Addams,  and  Haggard,  for  Mrs.  Green  Wilkinson  and  Mrs.  Rolt,  cited 
Pemberton  v.  Pemberton,  13  Yes.  310.  (See  Colvin  v.  Fraser,  2  Hagg. 
266.) 

Judgment. 

Sir  J.  NicHOLL. 

What,  upon  the  face  of  the  instrument,  are  the  sound  legal  construe* 
tion  and  presumptions  7  Suppose  that  the  mutilated  instrument  alone  had 
been  found  and  that  no  duplicate  had  ever  existed.  This  mutilation  of 
the  first  sheet,  leaving  the  signature  untouched  would  not  be  a  total  re- 
vocation :  it  would  he  a  revocation  of  those  particular  devises  only, 
{Larkins  v.  Larkins,  3  B.  &  P.  16) ;  but  there  being  two  papers  both  m 
the  deceased's  possession,  the  presumption  at  law  would  be,  that  by  the 
preservation  of  one  duplicate  entire  she  did  not  intend  a  revocation  of 
these  particular  devises,  otherwise  she  would  have  mutilated  both  du- 
plicates. The  construction  then  to  be  put  upon  this  act  of  mutilation 
(for  it  clearly  appears  to  have  beeii  her  own  act)  is,  that,  at  most,  it  was 
a  preparation  for  a  projected  alteration,  to  which  she  had  not  finally  made 
up  her  mind ;  or  wnich  she  had  abandoned ;  and  therefore  she  preserved 
entire  the  duplicate  which  she  had  always  retained  in  her  own  possession 
and  on  which  she  had  written  the  word  '*  mine." 

If  upon  the  face  of  the  paper  any  doubt  could  arise,  the  extrinsic  cir- 
cumstances detailed  in  the  evidence  concur  in  establishing  this  conclu-  • 
sion.    She  did  not  mean  to  revoke  altogether,  for  she  continued  to  the 
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end  of  her  life  on  the  most  affectionate  and  confidential  terms  'with  Miss 
Roberts,  the  executrix  and  residaary  legatee.  Many  of  her  letters  for 
years  past  are  exhibited,  some  a  few  days  only  before  her  death.  She 
did  not  mean  to  revoke  the  devises  to  all  her  nieces,  for  those  who  were 
living  continued  to  her  death  on  the  most  affectionate  terms  with  her,  the 
two  in  town  going  daily  or  twice  a  day  to  sit  with  her  during  her  last  ill- 
ness. At  the  time  of  the  preparation  and  execution  of  the  paper  she  was 
very  firm  in  her  intention,  and  resisted  the  applications  of  Mr.  Dance  to 
vary  the  disposition.  The  mutilation  therefore  done  in  this  fanciful  mode, 
could  only  have  been  some  thoughtless  experiment  of  a  projected  altera- 
tion, which  probably  did  not  involve  an  alteration  of  all  tnese  devises,  but 
only  of  the  wording  and  description  of  the  nieces,  rendered  desirable  by 
the  death  of  one  of  them,  and  the  marriage  of  the  others  subsequent  to 
the  execution  of  the  will :  but  whatever  the  object  was,  she  seems  to 
have  abandoned  it  and  to  have  abided  by  the  original  duplicate  instru- 
ment, the  possession  of  which  she  retained. 

Upon  the  whole  I  pronounce  for  the  will :  but  as  the  act  of  the  deceas- 
ed made  it  necessary  to  take  the  judgment  of  the  Court,  the  parties  are 
entitled  to  their  costs  out  of  the  estate.  (See  Lambell  v.  Lambell,  infra, 
208.) 


DEAN  ▼.  DAVIDSON.— p.  564. 
On  Motion. 


Afler  UieeaM  had  itood  over  wme  time  ibr  further  inlbnnation,  the  ConK,  on  aecarities  josti^- 
>ng,  ff ranted  to  a  residuary  legatee  adroiniBtration,  (with  a  wiJl  of  1801  annexed,)  on  affidavits 
fhatUie  party  went  to  Dennerara  in  1802,  and  had  not  heen  heard  of  since  1604,  that  hit  mo- 
ther, who  died  in  18S6,  betieved  him  to  have  died  many  yean  before,  a  bachebr,  and  without 
a  later  will, — and  that  diligent  inquiries  had  been  lately  made  at  Diemerara,  but  without  ob- 
taining oondttsive  evidence  of  his  death. 

James  Duvweas,  the  sole  executor  in  the  will  of  Thomas  Dean,  hav- 
ing been  cited  by  William  Dean,  a  first  cousin  of  the  testator  and  one  of 
the  residuary  legatees,  to  accept  or  refuse  probate,  or  show  cause  why 
administration,  with  the  will  annexed,  should  not  be  granted,  appeared 
to  the  decree,  and  on  the  2d  Session  of  Hilary  Term,  1829,  set  forth  his 

gtition ; — that  the  testator  formerly  resided  in  Paternoster  Row,  but  in 
x>ember  1803,  sailed  for  Demerava,  and  left  his  will,  dated  the  17th  of 
July  1801,  in  his  possession :  that  from  the  time  he  left  Engand,  he,  Da- 
vidson, had  not  had  any  communication  with,  nor  received  any  informa- 
tion respecting  him,  save  that  in  1828  William  Dean  had  showed  to  him 
a  letter  written  by  the  testator,  and  dated,  Demerara  1804 ;  that  he, 
Davidson,  has  no  sufficient  means  of  forming  a  belief  whether  Thomas 
Dean  be  living  or  dead,  and  therefore  submits  whether  he  ought  legally 
to  be  called  upon  according  to  the  decree. 

To  meet  this  i)etition  an  affidavit  was  brought  in  by  Mr.  Bundy, 
stating  that  he  had  married  the  mother  of  Thomas  Dean ;  that  since 
1804,  no  letter  nor  communication  had,  to  his  knowledge,  been  received 
from  him ;  that  a  report  had  reached  England  of  his  death,  but  that  his 
mother  did  not  make  any  inquiries  respecting  him,  and  that  she  died  in 
1626,  and  believed  her  son  to  have  died  a  bachelor,  and  without  having 

Vol.  v.  26 


202  CoNTERs  V.  KiTsoN.  H.  T.  1831. 

left  a  v^ill  of  a  later  date  than  that  of  1801,  executed  about  tite  time  of 
his  coming  of  age.  Two  affidavits  were  filed  by  William  Dean,  one 
stating,  that  in  1828  he  caused  inquiries  to  be  made  in  that  part  of  De- 
merara  where  the  deceased  had  last  been  heard  of,  and  that  some  docu- 
ments and  information  of  the  death  of  Mr.  Dean  had  been  received  in 
1829 ;  but  as  they  did  not  effectually  establish  the  identitv>  a  further 
letter  had  been  sent  for  more  particulars,  which,  ^p  to  April,  1830,  had 
not  been  furnished.  The  other  affidavit  stated,  that  a  bill  in  Chancery 
had  been  filed  by  certain  parties  claiming  under  the  will  of  Thomas 
Dean,  that  the  deponent  was  made  a  defendant,  that  Davidson  had  ap- 
peared to  the  bill,  and  that  a  reference  would  be  made  to  the  Master  to 
report  as  to  whether  the  said  Dean  was  dead  or  alive:  and  that  to 
obtain  affirmative  evidence  of  his  death,  the  deponent  had  used  the 
greatest  diligence. 

The  cause  stood  over  from  time  ^to  time  upon  the  exhibition  of  these 
affidavits ;  the  Court  having  intimated  that  if  no  further  evidence  could 
be  procured,  it  should  presume  the  testator  to  be  dead  ;(a)  when  on  this 
dav,  the  death  of  Davidson  being  alleged,  the  administration,  with  the 
will  annexed,  was  granted  to  Wnliam  Dean :  but  as  the  testator  might 
possibly  not  be  dead,  the  Court  directed  the  securities  to  justify. 

An  application  was  then  made  by  LtishingUm  for  the  costs  incurred 
on  behalf  of  Davidson ;  which  was  opposed  by  the  Kin^s  Advocate. 

The  Court,  after  ascertaining  that  the  costs  did  not  exceed  10/., 
allowed  5/.  nomine  expensarum. 

(a)  See  Doe  v.  Or^n,  15  East,  293.  See  also  Doe  ▼.  Je$9on^  6  East,  85.  3  Bac.  Abridg.  369 . 
Do€  ▼•  Deakin,  4  B.  and  A.  433.  1  Jac  L  c.  11,  s.  2,  as  to  bigamy.  19  Car.  II.  c.  6,  as  to 
leases  for  life. 


0 .  CONYERS  V.  KITSON.— p.  566. 

On  a  petition  respectinjP  tbe  grant  of  administratioD,  the  asserted  widow  having  married,  dnr- 
iog  the  deceased's  lire  time,  another  man  (since  convicted  of  felony,)  had  a  daughter  by  him, 
and  continuing  to  oohabit  with  him,  the  Court  granted  administration  to  the  sister,  and  ooo- 
demned  the  widow  in  costs. 

This  question  respected  a  grant  of  administration  between  a  party 
asserting  herself  to  be  the  deceased's  widow  and  the  sister  and  admitted 
next  of  kin.  There  were  also  five  nephews  and  nieces,  infants,  who 
were  entitled  in  distribution:  they  were  not  before  the  Court.  The 
interest  of  Charlotte  as  the  lawful  relict  of  the  deceased  was  confessed 
by  the  Proctor  for  the  sister  in  an  act  of  Court,  The  property  did  not 
exceed  2500/.,  and  was  invested  in  the  funds.  The  cause  was  argued 
on  petition  and  affidavits. 

Liuthington  and  Addams,  for  the  sister. 

Bumaby  and  Dodson,  contra. 

Subsequent  marriage  is  no  bar.     Webb  v.  JSTeedham,  1  Add.  494. 

Judgment. 

Sir  John  Nicholl. 

Laurence  Conyers  died  on  the  10th  of  April,  1829,  intestate,  and  the 
question  is,  to  whom  administration  of  his  effects  shall  be  granted,  whe- 
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ther  to  Charlotte  Conyers,  otherwise  Moorey,  claiming  to  be  his  widow, 
or  to  Anne  Kitson,  admitted  to  be  his  sister. 

The  statute  (81  Hen.  VIII.  c.  5,)  directs  administration  to  be  granted 
to  the  "  widow  or  next  of  kin ;"  leaving  it  therefore  open  to  the  Ordinary 
to  grant  it  to  either :  and  though  usually  a  preference  is  given  to  the 
widow,  yet  it  has  always  been  helc^and  repeatedly  been  decided,  that 
the  widow  may  be  set  aside  and  administration,  at  the  discretion  of  the 
Court,  be  granted  to  the  next  of  kin.(a)  This  discretion  however  (like 
all  other  cases  of  judicial  discretion)  is  not  t(»  be  exercised  arbitrarily 
and  capriciously  but  on  reasonable  considerations, — it  is  the  boni  viri 
arbitrium. 

In  the  present  case  some  doubt  is  raised  whether  the  asserted  widow 
ever  was  legally  married  to  the  deceased, — whether,  at  the  time  of  the 
marriage,  she  had  not  another  husband  living :  but  as  there  was  a  fact 
of  marriage,  the  Court  would  prima  facie  1^  disposed  to  regard  her 
as  the  lawful  widow.  Her  original  name  was  Perfect ;  she  was  first 
married  to  a  person  of  the  name  of  Thompson,  and  supposing  or  assert- 
ing him  to  be  dead,  she  was  in  March,  1815,  married  by  banns  at  Leeds 
to  the  deceased,  then  an  apprentice  and  a  minor :  but  she  was  described 
as  Charlotte  Thompson,  spinster — not  widow. 

Conyers  did  not  long  continue  to  cohabit  with  her,  but  enlisted  as  a 
soldier,  went  to  Canada,  and  there  remained  till  his  death  in  1829. 
Charlotte — whether  Perfect,  or  Thompson,  or  Conyers,  did  not  long 
continue  without  a  husband  or  asserted  husband;  for,  on  the  11th  of 
November,  1817,  she  was  married  to  Thomas  Moorey,  by  the  name  and 
description  of  Charlotte  Perfect,  spinster.  Her  identity  is  not  called 
into  question.  With  Moorey  she  has  ever  since  cohabited ;  and  they 
keep  a  public  house  called  the  Black  Bull,  at  Pontefract,  and  have  a 
daughter  residing  with  them,  who  is  about  seven  or  eight  years  old,  and 
is  acknowledged  as  their  child.  This  Moorey  had  the  misfortune  to  be 
convicted  of  felony  in  April  last,  and  to  have  suffered  six  months'  im- 
prisonment :{b)  yet  the  Court  is  asked  to  place  the  property  in  such 
hands. 

These  facts,  then,  which  are  not  disputed,  are  quite  sufficient  to 
govern  the  discretion  of  the  Court.  Without  entering  into  the  validity 
of  her  marriage  with  the  deceased — into  her  previous  character,  or  sud- 
sequent  conduct — into  what  were  the  deceased's  grounds  of  withdrawing 
from  her — what  reasons  she  had  to  suppose  him  dead  when  she  married 
Moorey — ^what'her  subsequent  character  or  conduct  has  been — what  is 
the  good  repute  or  ill  fame  of  the  Black  Bull  public  house — without 
these  considerations,  her  marriage  to,  or  connection  with,  this  now  con- 
victed felon, — be  that  marriage  valid  or  that  connection  only  adulterous 
— is  quite  sufficient  to  justify  the  Court  in  exercising  its  discretion  of 
setting  aside  her  claims  to  the  administration  as  widow,  and  in  prefer- 
ring tnose  of  Mrs.  Kitson  as  the  sister.  Against  Mrs.  Kitson's  character 

(a)  In  Sayer  Y.Sayer,  administration  was  gr&nted  by  the  Prerogative  Conrt  to  the  son — act- 
ing by  his  guardian :  the  administration  was  prayed  by  the  widow.  She  appealed.  3  Sept. 
T.  T^  17 13,  the  0>urt  of  Delegates  held,  that  the  Ordmary  had  discretionary  power  in  granting 
die  administration,  either  to  the  widow  or  next  of  kin ;  and  that  a  minor,  acting  by  his  guar* 
dian,  is  within  the  statute,  and  equal  to  a  majors — See  also  supra,  83,  note  (a),  and  LambeU  ▼. 
ZdxmbeU,  infra,  208. 

(6)  In  the  act  on  petition  it  was  stated,  on  behalf  of  Mrs.  Omyers,  that  Moorey  was  convicted 
an  having  onsuspectingly  purchased  a  small  quantity  of  oats,  which  were  ailerwards  proved  to 
bave  been  stolen. 
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nothing  is  said  in  the  act  on  petition,  but  one  single  affidavit  (and  that  a 
Strang  one)  is  offered  to  impugn  it :  while  there  are  several  affidavits 
exhibited  in  support  of  her  jfitness  and  respectability.  To  her,  there- 
fore, the  administration  must  be  granted,  but  she  must  give  justifying 
security. 

There  have  been  a  great  number  of  affidavits  exhibited,  apparently 
prepared  in  the  country ;  some  of  which  are  quite  irrelevant,  and  might 
well  have  been  spared.  This  woman's  application  to  be  entrusted,  as  a 
fit  and  proper  person,  with  the  administration  in  the  character  of  the 
deceased's  widow,  even  supposing  her  to  be  legally  entitled  to  that  cha- 
racter,  was,  considering  her  de  facto  marriage  to,  and  connection  with, 
Moorey,  a  bold  and  rash  attempt.  Her  claim  to  share  in  the  effects 
must  be  established  in  a  different  mode ;  with  that  the  Court  at  present 
has  nothing  to  do :  this  is  merely  a  question  who  shall  have  the  adminis- 
tration, and  does  not  involve  an  inquiry  into  the  validity  of  the  mar- 
riage. But,  being  of  opinion  that  her  perseverance  in  pressing  her  claim 
to  the  administration  was  perfectly  unwarrantable,  I  am  bound  to  con- 
demn her  in  the  costs  of  the  present  petition. 


In  the  Goods  of  FREDERICK  STABLES.— p.  560. 

On  Motion. 


When,  after  the  death  of  a  brcrther  administrator,  admbiitration  bad  been  revoked,  becauae  the 
mother  bad  not  fbrmaUy  renounced,  that  revocation  rescinded  on  the  mother's  affidavit  that 
she  was  aware  of  her  son's  application  for  the  administration,  and  had  ondcr  it  received  her 
dastribttlive  share. 

Frederick  Stables  died  in  ISIS^  a  bachelor^  and  intestate,  leaving  a 
mother,  and  several  brothers  and  sisters.  On  the  26th  of  August,  in  that 
year,  letters  of  administration  of  his  effects  were  granted  by  this  Court 
to  his  brother  Henry,  described  in  the  administration,  "  as  the  natural 
and  lawful  brother,  and  one  of  the  next  of  kin  of  the  deceased.''  At  the 
time  this  administration  was  taken,  there  was  no  formal  proxy  of  renun- 
ciation by  the  mother ;  she  however  was  perfectly  aware  of  her  son's 
application  for  the  letters  of  administration,  and  from  time  to  time  re- 
ceived her  proportion  of  the  intestate's  effects. 

Upon  the  death  of  Henry  Stables,  the  administrator,  it  was  proposed 
that  the  two  surviving  sisters  should  takeout  an  administration  de  bonis 
non,  and,  the  mother  having  executed  a  proxy  of  renunciation  as  well  in 
respect  to  the  original  admmistration,  as  to  the  de  bonis  non,  the  sisters 
in  December  last  applied  for  the  grant,  when  the  original  administration 
was  revoked  before  a  Surrogate,  on  the  ^und  that  the  mother  had  not 
formally  renounced  previous  to  the  issumg  of  that  grant.  To  obviate 
the  necessity  of  administerins;  again  to  the  full  amount  of  the  deceas- 
ed's (P.  Stables'^  property.  Haggard,  on  the  above  circumstances,  and 
upon  the  affidavit  of  tne  widow,  moved  the  Court  to  rescind  the  revoca- 
tion of  the  administration,  and  to  decree  a  de  bonis  grant  to  the  surviv- 
ing sisters. 

Per  Curiam. 

As  the  mother  was  cognizant  of  and  virtually  renounced  the  original 
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grant,  I  think  the  former  revocation  ivas  unnecessary :  let  it  be  rescinded 
and  a  grant  de  bonis  pass  as  required. 


In  the  Goods  of  ELIZABETH  DARLING.— p.  561. 

The  Coart  being  bound  to  ntiafy  itself  tbat  tbe  applicant  for  an  administration  is  entitled  to  the 
l^rant,  gntX  delay  in  applying,  by  raising  suspicion,  justifies  it  in  calling  for  explanation. 

Per  Curiam. 

A  CIRCUMSTANCE  occurred  two  days  ago  which  the  Court  feels  bound 
to  notice,  because  it  is  connected  with  a  subject  important  both  to  the 
profession  and  to  the  public  at  large.  Important  to  the  profession, 
because  it  relates  to  the  rules  according  to  which  the  passing  of  com- 
mon form  business  is  regulated ;  and  the  profession  will  better  under- 
stand and  more  readily  sive  etkci  to  those  rules  if  the  reasons  for  which 
they  were  made  are  explained :  important  to  the  public,  because  it  much 
concerns  them,  1st  That  every  facility  should  exist  in  obtaining  grants, 
and  2ndly,  that  such  caution  and  guards  should  be  interposed  as  afford 
security  against  improper  grants.  It  is  the  object  of  the  Court  to  pro- 
vide for  TOth  these  results;  but  the  difficulty  consists  in  combining 
them. 

Representations  have  frequently  been  made  as  well  by  public  bodies 
— the  Bank,  the  South  Sea  Company, — as  by  private  individuals — in 
respect  to  the  facility  with  which  srants  are  obtained — that  a  party  has 
only  to  come  forward  and  swear  that  an  individual  is  dead,  and  that  he 
is  the  next  of  kin,  and  thereupon  immediately  obtains  the  administration. 
They  have  accordingly  urged  the  necessity  of  making  some  regulations 
to  restrain  this  facility :  nor  is  it  extraordinary,  where  hundreds  of  mil- 
lions pass  under  the  grants  of  this  Court  that  the  necessity  of  caution 
should  be  strongly  felt  (a).  Proposals  at  difierent  times  have  been  made 
that  the  death,  and  that  the  party  claiming  was  next  of  kin,  should  be 
proved,  first  by  affidavit,  and  secondly,  of  the  one  fact  by  certificate  of 
Durial,  and  of  the  other  by  certificates  of  marriages  and  baptisms. 
Various  other  modes  of  providing  against  fi-auds  have  also  been  sug- 
gested. To  require,  however,  in  every  case  proofs  of  this  sort,  would  be 
productive  of  such  an  inconvenience  and  expense  to  the  public,  and  such 
an  interruption  to  the  passing  of  probates  and  administrations  in  com- 
mon form,  as  would  far  nK>re  than  counterbalance  the  advantage  to  be 
thence  derived  in  the  additional  security  against  fraudulent  grants, 
which  bear  an  extremely  small  proportion  to  the  total  number  of  grants 
issuing  under  the  seal  of  this  Court :  at  the  same  time  the  Court  has 
always  said,  **  show  exactly  the  evil  to  be  guarded  a^inst,  and  a  remedy 
which  will  not,  by  imposing  extraordinary  inconvenience  on  the  public, 
be  an  evil  greater  than  that  sousht  to  be  avoided,  and  the  Court  will 
readily  adopt  such  remedy :"  and  Twill  now  state  that  if  any  rule  made 
by  the  Court  should  in  practice  be  found  inconvenient,  or  any  other 
regulation  more  convenient  or  efiectual  could  be  suggested  either  by  a 

(a)  The  probates  and  administrations,  issaing  ont  of  the  registry  of  the  Prerogative  Court  of 
GanterbufTt  during  the  years  18S8, 1829,  and  1830,  were : — 

Total  nomber  of  grants 30,543. 

Total  amount  of  effecu  £128,7^362. 
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single  practitioner  or  by  any  body  of  practitioners,  and  subsequently  be 
laid  before  the  Registrars  to  be  submitted  to  the  Court,  every  attention 
and  consideration  will  be  given  to  such  suggestion. 

On  the  principle  of  combining  facility  v^ith  security,  the  Court  has 
made  some  regulations.  For  example,  the  time  of  the  death  is  required 
to  form  part  of  the  oath,  and  to  be  inserted  in  the  margin  of  the  probate 
or  administration.  The  reason  for  this  is,  that  if  the  time  of  the  death 
has  long  past  it  becomes  reasonable  that  some  inquiry  should  be  made 
why  the  grant  was  not  sooner  taken  out ;  the  delay  raises  something  of 
a  suspicion  requiring  explanation.  By  noting  the  time  of  the  death  on 
the  margin,  debtors  to  the  estate,  whether  public  bodies,  as  the  Bank,  or 
private  individuals,  have  their  attention  directly  drawn  to  it  and  are 
enabled  more  easily  to  ascertain  that  payment  is  made  to  the  right  per- 
son. This  regulation  produces  little  or  no  inconvenience,  and  has  given 
Srreat  satisfaction :  the  efiect  of  it  having,  as  represented  to  me,  been 
ound  by  the  Bank  of  England  and  South  Sea  House  to  be  extremely 
beneficial.  The  Court  has  also  publicly  mentioned,  and  desired  it  to  be 
understood  in  the  registry  and  in  the  profession,  that  it  looks  for  pre- 
caution both  to  the  practitioners  and  to  the  public  office. 

On  application  to  any  Proctor  to  extract  a  grant,  it  is  his  duty,  if  there 
be  any  matter  requiring  explanation,  to  obtain  that  explanation  of  the 
party,  in  order  to  satisfy  nis  own  conscience  and  the  inquiries  of  the 
public  officer, — why,  for  instance,  if  there  has  been  a  considerable  lapse 
of  time  the  grant  was  not  earlier  applied  for.  It  is  the  duty  of  the  clerk 
of  the  seat,  before  he  forwards  the  business,  to  require  that  explanajtion 
of  the  Proctor,  in  order  that  he  may  be  enabled  to  state  it  to  the  Regis- 
trar. It  is  the  duty  of  the  Registrar,  when  the  srant  comes  before  him 
for  signature  if  he  sees  any  thing  requiring  explanation,  to  refer  to  the 
clerk  of  the  seat,  and  to  ascertain  whether  the  difficulty  has  been 
removed :  and  thus,  and  by  inquiry  of  the  Proctor  (if  necessary)  to  sat- 
isfy himself  that  the  grant  may  properly  issue.  If  the  explanation  be 
not  satisfactory  to  the  Registrar,  ne  is  either  to  stop  the  business  on  his 
own  discretion,  or  to  apply  to  the  Judge  for  his  directions.  Thus,  if 
each  party  discharges  his  duty,  it  is  almost  impossible  that  any  im- 
proper grant  should  pass ;  nor  should  any  trouble  be-  considered  too 
great  that  leads  to  the  efficient  discharge  of  a  public  duty.  It  is 
quite  obvious  that  these  precautions  are  necessary,  and  (a  statement 
of  the  principles  on  which  the  regulations  on  this  subject  are  founded, 
having,  as  satisfactory  to  the  practitioners,  to  the  Clerks  of  the  seats,  to 
the  Registrars,  and  to  the  public  at  large,  been  thus  publicly  made,)  the 
Court  feels  confident  that  every  respectable  intelligent  member  of  the 
profession  will  readily  and  strictly  pursue  the  directions  of  the  Court. 

I  will  now  state  the  case  that  has  given  rise  to  these  observations. 
An  administration  was  brought  for  the  Registrar's  signature ;  the  party 
applying  was  described  as  the  natural  and  lawful  son  and  one  of  the  next 
of  kin ;  the  deceased  had  been  dead  eleven  years,  a  widow  with  more  than 
one  child, — in  a  remote  part  of  the  kingdom,  (Bankhead,  Durham,)  and 
left  property  in  value  exceeding  £450,  and  under  £600,  and  yet  no 
administration  had  been  taken  out  for  eleven  years.  This  was  exactly 
the  sort  of  case  in  which  inquiry  ought  to  he  made,  and  as  the  party 
himself  was  on  the  spot  there  could  be  no  difficultv  in  obtaining  the  ne- 
cessary information.  The  case  might  be  perfectly  fair,  and,  if  so,  the 
explanation  could  be  easily  furnished :  or  it  might  be  false  and  fraudulent. 
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and  might  originate  in  one  of  those  circular  letters  which  have  been  sent 
all  over  the  kingdom.  Again,  the  person  applying,  the  son,  might  be  just 
come  of  age,  and  might  without  the  knowledge  of  the  other  children  or 
of  their  guardians  be  endeavouring  clandestinely  to  get  possession  of  this 
money. 

It  is  true,  in  a  case  of  recent  death,  if  a  party  swears  that  he  is  one 
of  the  next  of  kin  the  grant  would  issue  without  inquiry  as  to  the  know- 
ledge of  the  other  next  of  kin.  But  there  is  this  distinction  between  the 
two  cases, — where  a  death  has  recently  occurred  the  attention  of  all  the 
parties  entitled  to  the  representation  would  naturally  be  alive ;  they 
would  either  take  out  the  grant  themselves;  or  expecting  such  a  grant 
to  be  applied  for  by  others  would,  if  they  thought  it  needful,  take  mea- 
sures to  protect  their  interests :  ex.  gr.  if  a  next  of  kin  whom  they 
deemed  unfit  for  the  trust  applied,  they  might  show  cause  why  the 
Court  ought  in  its  discretion  to  prefer  one  of  the  other  next  of  kin,  or 
might  take  care  that  the  sureties  were  substantial.  So  if  a  fraudulent 
grant  were  applied  for,  speedy  detection  must  almost  certainly  result 
m>m  the  attention  which  at  such  time  is  specially  directed  to  the 
deceased's  affairs.  On  the  other  hand  where  a  long  interval  has  occur- 
red between  the  death  and  application  for  a  representation,  the  parties 
interested  have  frequently  no  reason  to  suppose  that  any  such  grant  is 
in  contemplation,  and  tKeir  vigilance  therefore  is  not  roused,  in  such 
cases  surprise  is  as  possible  ana  as  much  to  be  guarded  against  as  imme- 
diately on  the  death,  when  the  law  provides  against  it  by  directing  that 
no  administration  shall  issue  within  fourteen  days  from  the  decease. 

In  the  case  now  under  consideration,  the  Registrar  observing  the 
nature  of  the  grant  asked  for  some  information.  When  however  the 
solicitors  were  applied  to,  they  sent  to  the  Proctor  a  letter  bearing  date 
on  the  same  day,  complaining  strongly  of  the  prejudice  to  which  their 
party  was  exposed  by  the  unwarrantable  delay  thus  interposed,  declin- 
mg  to  account  for  the  circumstances  why  the  administration  had  not 
before  been  required,  and  intimating,  that  as  the  statute  was  imperative 
on  the  Court  to  grant  administration  to  the  next  of  kin  without  regard  to 
lapse  of  time,  and  as  their  client  had  come  up  300  miles,  they  should 
apply  to  the  Court  of  Kins's  Bench  for  a  mandamus.  I  have  no  reason 
to  doubt  that  these  gentlemen  are  respectable  Solicitors,  and  thought 
they  were  acting  according  to  their  duty  to  their  client,  nor  do  I  pre- 
sume to  express  an  opinion  as  to  what  that  duty  might  be. 

The  statute  of  administrations,  it  is  true,  directs  that  administration 
should  be  granted  to  the  next  of  kin,  but  it  does  not  prescribe  the  mode 
by  which  the  Court  is  to  satisfy  itself  that  the  party  applying  is  the 
next  of  kin,  and  is  really  entitled  to  the  grant :  the  Court  must  be 
governed  by  circumstances,  as  to  the  measures  it  shall  take  for  that 
purpose :  but  no  one  can  doubt  that  in  order  to  afford  protection  to  par- 
ties really  entitled,  and  to  guard  against  fraud,  it  is  bound  to  obtain  that 
satisfaction.  The  Court  will  not  be  deterred  from  discharging  this  duty 
by  any  threats  of  applying  for  a  mandamus ;  and  I  feel  mlly  confident 
that,  if  such  application  were  made,  the  Court  of  King's  Bench  would 
not  only  reject  it,  but  would  highly  approve  of  the  course  that  has  been 
taken.  The  Court  can  have  no  wish  but  to  do  its  duty,  and  the  Regis- 
trar would  not,  under  the  directions  he  has  received,  have  done  his  duty  if 
he  had  passed  the  administration  without  explanation.  Undoubtedly,  less 
^lay  would  have  been  incurred  if  the  solicitors  had  at  once  affordecl  thai 
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explanation,  than  has  already  been  occasioned  by  their  refusal  to  furnish  it 
in  the  first  instance.  Any  inconvenience  that  may  have  resulted  to  their 
party  from  the  delay,  is  mainly  attributable  to  that  refusal. 

An  explanation  however  was  yesterday  offered :  the  Proctor,  in  a 
letter  to  the  Registrar,  from  which  it  appears  that  he  knew  nothing  of 
his  client,  enclosed  a  letter  to  this  eflect,  that  there  had  been  heretofore 
no  occasion  to  take  out  this  administration,  inasmuch  as  the  property  of 
which  the  deceased  was  possessed  and  for  which  this  administration  was 
applied  for,  consisted  of  a  reversionary  interest  not  payable  till  the  death 
of  a  Mrs.  Anderson,  and  that  she  died  onlv  a  short  time  since. 

Who  the  writer  of  this  letter  may  be  (for  he  is  not  one  of  the  solici- 
tors' firm)  the  Court  is  not  aware.  The  reason  assigned,  if  properly 
verified,  would  be  satisfactory ;  and  probably,  if  ofiered  in  the  first  in* 
stance  to  the  Registrar,  would  have  been  accepted  without  further  veri- 
fication :  but  the  objection  originally  shown  to  giving  the  explanation 
increases  the  difficulty ;  I  think  now  that  this  letter  ought  to  be  verified 
by  affidavit,  and  that  the  Court  would  not  act  with  due  caution  if  it  ac* 
cepted  as  sufficient  a  note  of  an  unknown  person.  I  feel  quite  confident 
that  the  solicitors,  after  due  consideration  of  the  extreme  caution  neces* 
sary  to  be  observed  in  ^nting  probates  and  administrations — which 
furnish  the  handle  to  millions  of  property, — will  see  the  advantage  of  the 
regulations  established,  and  of  the  necessity  of  the  care  and  precaution 
used  in  the  registry.  The  dancer  is  and  the  complaints  are  on  account 
of  the  too  great  facilities  alBbroed,  and  not  of  any  unnecessary  obstruc- 
tions interposed  in  the  passing  of  grants. 


LAMBELL  v.  LAMBELL.— p.  568. 

A  win  (band  in  the  deceased*!  repontoriee  with  the  eeol  cut  off,  is  to  be  presumed  to  be  cancel- 
led by  himself  animo  canoellandi,  and  can  only  be  revived  by  some  further  act  Costs  out  of 
estate.    Administration  to  the  widow  refused- 

This  was  a  cause  of  granting  administration  promoted  by  the  widow 
against  the  deceased's  l)rother  William,  sole  executor  and  residuary 
legatee  named  in  a  will,  formally  made  and  bearing  date  on  the  10th  of 
January  1830. 

The  allegation,  for  the  brother,  pleaded  Lambell's  death  on  the  14th 
of  November  1830;  that  his  property  was  about  700/. ;  and  that  he  left 
a  widow,  a  sister,  and  two  brothers :  that  in  1822  he  went  to  reside  in  a 
lodging  in  Guernsey,  where  he  died  suddenly.  That  in  1816,  suspect- 
ing his  wife  of  dishonesty  and  infidelity,  he  separated  from  her,  after 
which  she  lived  in  London ;  that  his  dislike  to  her  (to  be  proved  by  de- 
clarations, and  a  memorandum  in  his  hand-writing,  annexed  to  the  alle- 
gation) continued  till  his  death.  That  he  was  under  particular  obligations 
to,  and  had  a  great  affection  for,  his  brother,  William,  and  in  July  and 
August  1830,  declared  he  had  made  his  will,  and  left  him  the  bulk  of 
his  property :  that  on  the  day  after  Lambell's  death,  his  papers  and  goods 
were  taken  possession  of  by  the  Crown  officers  of  the  island,  and  sealed 
up ;  but  that  between  the  death  and  such  possession,  the  papers  were 
accessible  to  his  landlady  and  to  a  lodger,  who  suggested,  that  the  de- 
ceased had,  by  word  of  mouth,  given  them  his  property :  that  on  the 
26th  of  November  the  will  was  found,  by  the  Crown  officers,  in  a  tin 
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case,  of  "which  the  lid  was  loose,  deposited  in  a  private  drawer  of  the 
deceased's  bureau  :  that  the  seal  of  the  will  was  cut  off;  and  that  some 
words,  at  the  foot  of  the  will,  in  pencil,  were  in  the  deceased's  hand- 
writing; but  that  none  of  the  deceased's  friends  know  to  what  they  re- 
ferred, or  when  or  by  whom  the  excision  took  place. 

The  King's  Advocate  opposed  the  allegation. 

AddamSf  contra. 

Judgment. 

Sis  John  Nicholl. 

The  will  propounded  has  on  its  face  the  seal  torn  off.  The  attestation 
clause  declares  that  it  was  signed  and  sealed,  and  the  seal  is  cut  off. 
The  will  was  found  in  the  deceased's  repositories ;  it  is  in  ink ;  but,  at 
the  foot  of  it,  are  written  in  pencil,  admitted  to  be  in  the  deceased's 
hand-writing,  the  following  words,  which  confirm  the  presumption  that 
the  cancellation  was  his  own  act :  "  Your  dishonesty  to  me  have  caused 
me  to  do  this.  J.  L."  It  is  said  that  this  memorandum  may  apply  to 
his  wife,  who  is  ''cut  off  with  a  shilling."  At  all  events,  however,  the 
will  bein^  in  the  ix)sses8ion  of  the  deceased,  and  found  after  his  death  in 
his  repositories,  the  presumption  i3,  that  the  cancellation  was  the  act  of 
the  deceased  animo  cancellandi,  and  that,  by  that  act,  he  intended  to 
render  the  will  null  and  void.  It  is  said  he  might  have  torn  off  the 
name  and  done  some  act  more  effectual :  but  this  is  the  common  mode  of 
revoking.     (See  Boughey  v.  MoreUm,  supra,  70,  in  notis.) 

Having  revoked  the  will  by  this  act  it  can  only  be  revived  by  some 
other  act ;  the  circumstances  pleaded  can  at  the  most  raise  suspicions 
and  conjectures :  it  would  be  extremely  dangerous  to  trust  to  declara- 
tions :  besides  he  might  have  subsequently  cancelled  the  will  under  some 
mistaken  offence  against  his  brother.  The  property  is  small ;  and  the 
Court  cannot  suffer  the  parties  to  expend  the  whole  in  fruitless  litigation. 
I  shall  reject  the  allegation,  and  allow  the  costs  out  of  the  estate.  (See 
Roberts  v.  Round,  supra,  198.) 

Upon  the  application  of  the  King's  Advocate,  for  administration  to 
pass  to  the  widow,  the  Court  said : — The  grant  is  discretionary ;  and  as 
the  widow  lived  separate,  I  decree  it  to  the  brother.  (See  Conyers  v. 
Kitson,  supra,  202.) 


SHADBOLT  v.  WADGH  and  Others  (a).— p.  670. 

The  presumpttoD  being  that  a  will  when  ezecoted  contains  the  deceaaed's  final  intentieoa,  to 
anthoriae  an  alteration  on  the  ground  of  mistake,  there  must  be  Ist,  an  ambiguitj  in  the  pa- 
per ;  3dly,  clear  proof  of  the  omission. 

Allegation  pleading  omissa  rejected. 

J.  Crowdbr  died  on  30th  November,  1830.  His  will  contain^  in 
six  sheets  of  paf>er,  was  regularly  executed  and  attested,  and  dated  on 
the  14th  of  February,  1830.  Of  this  will  he  appointed  his  brother,  who 
survived  him  only  two  days,  residuary  legatee,  and  Mr.  Shadbolt  and 
two  other  gentlemen,  executors.    The  present  allegation  was  offered 

(a)  One  of  the  parties  elaimiqg  as  a  legatee  was  a  feme  covert,  liting  apart  fVom  her  hasband 
on  her  separate  property.  The  Court,  on  secnritj  ftr  costs  being  given,  aoeepCcd  her  sole 
praonr. 

Vol.  v.  27 
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"With  a  Tiew  to  fiirnish  evidence  to  the  Court  that  certain  bequests  (one 
of  a  leasehold  house  in  Woburn  Place  to  Mrs.  Waugh)  had  by  oversiebt 
been  omitted  by  the  testator  in  giving  instructions  for  his  will.  Ihe 
bequests  were  in  a  paper  of  memorandum  or  instructions  (registered  No. 
3,)  from  which  he  had  dictated,  but  declined  to  show  to  the  solicitor  who 
drew,  his  will.  The  will  itself  was  prepared  without  a  previous  draft. 
Declarations  subsequent  to  the  execution  of  the  will,  that  he  had  dispos- 
ed of  his  property  m  conformity  with  the  paper  of  instructions,  were 
pleaded ;  and  it  was  also  alleged  that  the  testator  gave  the  paper  itself 
to  his  housekeeper  to  keep  in  order  that  she  might  know  how  he  had  dis- 
posed of  his  property. 

^ddamSy  m  opposition  to  the  allegation,  cited  Lady  Bath's  case,  3 
Phill.  434. 

The  King's  Advocate,  contra,  referred  to  the  case  of  Mr.  Baron  Wood's 
will,  3  Add.  232. 

judombnt. 

Sir  John  Nicholl. 

The  question  in  this  case  is  in  some  dej^ree  a  question  of  law.  There 
are  instructions  or.  rather  memoranda  for  the  deceased's  own  use,  and 
containing  certain  bequests  which  are  not  inserted  in  the  will ;  and  the 

Juestion  is,  whether  the  Court  can  pronounce  that  the  bequests  omitted 
>rm  part  of  the  will.  To  admit  this  allegation  would  be  to  go  much 
beyond  all  former  principle  and  precedent,  and  would  be  extremely  dan- 
gerous. The  necessary  presumption  is,  that  at  the  time  of  the  execution 
the  paper  contained  the  deceased's  final  intentions. 

The  deceased  is  pleaded  to  have  had  one  side  afiected  by  paralysis, 
but  that  otherwise  his  health  remained  g^xxl  till  the  last  year  of  his  life. 
In  February,  when  his  will  w^as  prepared,  he  was  ill ;  and  it  is  alleged 
that  his  eye-sieht  was  **  extremely  defective:"  but  the  papers,  written 
by  the  deceased  after  the  execution  of  the  will,  show  that  this  statement 
is  not  warranted ;  and  No.  3,  the  document  fix>m  which  he  dictated  his 
will,  is  written  in  a  very  small  hand ;  so  that,  if  be  at  that  time  suffered 
undek*  such  a  defect  of  sight  as  is  alleged,  he  could  not  have  read  it  To 
admit  then  such  alleged  omissions  to  proof,  requires  scmie  clear  evidence 
in  the  deceased's  hand-writing;  as,  for  instance,  in  Mr.  Baron  Wood's 
case.  There  the  omission  was  palpable,  and  the  instrument  was  in  his 
own  hand- writing :  the  subsequent  calculations  also  in  his  own  writing, 
proved  the  intention  to  demonstration ;  and  the  clause  was  in  that  case 
inserted.  Here  the  evidence  would  only  amount  to  something  whereon 
to  found  a  conjecture ;  and  there  is,  as  the  will  stands  at  present,  a  resi- 
duary clause  under  which  the  property  in  question  woula  pass. 

The  will,  regularly  executea  and  attested,  was  written  in  the  testa- 
tor's presence  and  from  his  dictation,  clause  by  clause,  from  mempranda 
previously  prepared  by  himself;  and  yet,  because  his  sight  was  defec- 
tive, and  one  side  had  been  affected  by  a  paralytic  stroke,  it  is  to  be 
supposed  that  he  omitted  bv  oversight  the  whole  of  these  bequests, 
^uer  the  preparation  the  will  was  read  over  to  him  and  was  subse- 
quently executed.  If  the  Court  were  to  interfere  with  such  a  will,  what 
testamentary  disposition  would  be  safe  ?  But  the  matter  does  not  rest 
here ; — the  deceased  keeps  the  paper  by  him  four  or  five  months ;  it  is 
then  opened ;  he  has  an  abstract  made ;  be  compares  the  first  and  second 
sheets  with  the  abstract,  and  the  rest  is  read  over  to  him  by  another 
person ;  he  talks  of  making  alterations,  and  he  does  write  some  further 
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memoranda  for  instractions ;  but  these  do  not  apply  to  the  alleged  omis* 
sions. 

Now  an  attempt  is  made  to  introduce  the  clauses  in  the  paper  of  me- 
moranda,  under  a  sug^tion  that  thejr  were  omitted  by  oversight. 
Whether  it  was  by  oversight  or  from  intcntibn,  is  bare  conjecture  and  mere 
probability :  it  may  not  be  improbable  that  they  were  overlooked  in 
dictating  the  will ;  it  may  be  possible  that  the  non-insertion  escaped  hia 
observation  when  the  will  was  read  over ;  but  that  is  not  sufficient.  It 
would  be  dangerous  in  the  extreme  to  allow  alterations  in  an  instrument* 
so  executed,  on  parol  evidence  and  declarations.  In  the  cases  that  have 
taken  place  the  evidence  has  been  quite  demonstrative;  and  it  has  always 
been  required,  lst>  that  there  should  be  some  ambiguity  in  the  instru- 
ment itself;  next,  that  the  proofs  of  the  omission,  or  fraudulent  suppres- 
sion, should  be  clear  beyond  all  doubt  (a).  Here  the  utmost  to  which 
the  plea  brings  the  case  is,  that  a  mistake  is  not  improbable.  The  Court 
must  shut  the  door  against  such  an  attempt ;  and,  upholding  the  princi« 
pies  hitherto  acted  upon,  I  shftU  reject  the  allegation. 

The  Court  allowea  the  costs  out  of  the  estate. 


(a)  See  Draser  y.  iffitei^  1  Han;.  67a  [1  Enff.  Ecd.  Rep.  289.]    JEbrnfon  ▼.  SIbme,  2  Hagf . 


WHEELER  and  BATSFORD  v.  ALDERSON.— p.  674. 

The  will  (eiecuted  eight  yean  hefyn  death)  of  a  woman,  who,  though,  guilty  of  ezoeniye 
drinking  and  grett  eztravaganciea,  managed  her  own  property,  received  her  dividendi,  did 
TariooB  acts  of  bosineai,  correaponded  rationany  with  hef  friends,  and  waa  not  ahown  to  b9 
under  any  delusion,  cannot  be  set  aside  on  the  groond  of  insanity ;  and  though  such  wiU-p 
in  total  exclusion  of  distant  next  of  kin  (with  whom  she  had  quarrelled)— be  in  the  hand- 
writing oC  and  executed  at  the  office  oC,  her  attorney  (one  of  the  executors  and  residuary 
legatees  to  a  great  amount,  he  and  his  fiunily  having  also  very  large  legaoieR,)  and  the  attest- 
ing witnesses  speak  to  a  bare  executkin ;  docnoientB  in  her  own  handwriting,  showed  both 
capacity  and  knowledge  of  contents,  though  not  mentioning  the  residue,  wilTsupply  the  ad- 
ditionai  proof  required  by  such  circumstance. 

In  a  case  of  perfbctly  sound  mind,  and  free  from  any  suspicion  of  imposition,  evidence  of  bare 
execution  is  sufficient ;  but  where  the  deceased*s  attorney  is  the  drawer  of  the  will,  and  th« 
person  principaUy  benefited,  the  jealousy  of  the  Court  is  excited,  and  demands  more  than 
proof  of  bare  execution. 

IMttsion  has  been  generally  laid  down  as  an  essential  constitQent  of  derangement  SemUe, 
that  insanity  has  never  been  held  to  be  established  in  any  ease  where  delusion  has  at  no  time 
prevailed. 

Semble,  that  a  ludd  interval  tlien  exists  when  the  mind  is  apparently  rational  on  all  subjectii 
and  no  symptoms  of  delusion  can  be  called  forth. 

Where  clear  and  decisive  insanity  has  been  established  at  a  prior  time,  acts  of  a  doubtfld 
character  are  of  more  foree  in  proof  of  its  existence  at  the  time  in  question :  and  even  subse- 
quent decidedly  insane  acts  may  r^ect  back  on  acts  otherwise  equivocal ;  but  when  no  de- 
cided acts,  prior  or  subsequent,  are  proved,  equivocal  acts,  however  numerous,  will  not  estab- 
lish insanity. 

Intoxication  is  temporaiy  insanity,  ceasing  with  the  exciting  cause. 

IVltneases  speaking  to  transactions  and  conduct  spread  over  many  years,  and  not  to  spedfio 
Acts  fixed  by  time,  place,  and  curcumslances,  are  apt  honestly  to  describe  occasional  extrava- 
gandes  as  constant  and  perpetual  habits. 

Where  no  fixed  and  settled  delusion  is  shown,  and  consequently  no  decided  actual  insanity,  and 
extravagant  acts  are  accounted  for  by  the  excitement  of  liquor,  while  at  times  the  mind  was 
soand ;  in  order  to  avoid  a  will  it  must  be  proved  that  the  deoMsed  was  so  excited  by  liquor, 
or  80  conducted  himself  during  the  particular  act,  as  to  be  at  that  moment  ksgally  disqualified 
from  giving  efiect  to  such  act 

• 

EuxABBTH  MoBicE,  late  of  Gainsford  street,  Horsleydovirn,  died  on  the 
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10th  of  March,  1830,  a  ipiridow  aged  65  years,  leaving  a  will  dated  2d 
July,  1822,  of  which  Henry  Wheeler  and  Charles  Batsford  were  execu- 
tors and  residuary  legatees.  This  will  was  opposed  by  Mr.  Alderson, 
second  cousin  and  one  of  the  next  of  kin,  and  was  propounded  by  the 
executors. 

An  allegation  pleaded  od  the  part  of  the  executors,  that  in  1620  the 
deceased  requested  Batsford  her  solicitor,  to  make  her  will  and  to  beone 
of  her  executors ;  a  few  days  afterwards  she  brought  to  his  office  in- 
structions (A),  dated  25  April,  1820,  all  in  her  own  writing;  that  on 
Batsford  reading  them  over  to  her,  she  suggested  various  alterations,  of 
which  he  made  memoranda,  (B) ;  that  on  Ttli  May,  1820,  she  wrote  him 
a  note,  (C) ;  that  a  draft  of  a  will,  (D),  settled  by  counsel  was  read  to 
her ;  previous  to  which  Batsford  abstracted  the  names  of  the  legatees 
and  the  amount  of  the  legacy  to  each  on  the  back  of  B ;  that  the  deceas- 
ed having  stated  the  amount  of  her  property  in  the  funds,  which  at  the 
then  price  was  upwards  of  30,000/.,  and  the  specific  legacies  amounting 
only  to  22,300/.,  she  directed  the  legacy  of  2000/.  to  Francis  Daniel, 
since  deceased,  to  be  made  5000/.;  Batsford  made  the  alteration  in  the 
draft,  and  interlined  the  memorandum  in  paper  B ;  that  a  will  engrossed 
from  such  draft  was  afterwards  executed,  and  remained  in  her  possession 
till  she  destroyed  it  on  the  execution  of  the  will  propounded.  That  in 
1822  the  deceased  delivered  to  Batsford  £,  as  part  instructions,  and  also 
verbal  instructions  as  to  alterations  in  the  will  of  1820,  declaring  that 
she  meant  to  leave  to  Batsford  20,000/. ;  and  to  Wheeler  10,000/.,  and  to 

frive  them  the  residue ;  on  Batsfbrd's  objecting  to  the  inequality  of  these 
eeacies,  she  acquiesced  in  leaving  10,000/.  to  each;  she  also  directed 
other  alterations,  and  Batsford  in  her  presence  made  a  memorandum  of 
the  legacies  to  him  and  Wheeler,  and  of  the  other  alterations.  That  F 
was  a  letter  from  Mrs.  Morice  to  Batsford.  That  a  draft  will  (G)  was 
drawn  up;  on  being  read  over  to  or  by  the  deceased,  she  directed  Sut- 
ton's legacy  to  be  contingent  on  his  being  in  her  service ;  a  legacy  of 
500/.  each  to  be  given  to  Woolley,  her  butcher,  and  Watts,  her  cheese- 
monger ;  and  her  jewellery  to  Mrs.  Batsford ;  the  preparation  and  exe- 
cution of  the  will  on  the  22d  July,  and  capacity :  that  soon  after,  Bats- 
ford at  her  request  delivered  to  her,  a  copy  of  her  will  (H),  which  on  the 
22d  of  April  she  gave  to  Wheeler,  having  previously  herself  made  there- 
from an  abstract  of  the  legatees  and  legacies  (I),  which  she  kept,  and 
was  found  the  day  after  her  death,  in  her  pocket-book. 

The  nature  of  the  case,  set  up  in  opposition  to  the  will,  and  of  that 
set  up  in  the  rejoining  allegation,  may  be  gathered  sufficiently  from  the 
Judgment. 

The  testamentary  papers  referred  to  in  the  executors'  plea,  were  as 
follows  (a) : — 

(a)  The  foUowing  additional  teatamentary  papers  were  in  the  oonne  of  proceeding*  brought 
into  the  registry. 

A  paper  of  the  29th  of  March  1830,  (which  Had  been  torn  to  pieces,)  all  in  the  deceased^s 
writing,  agreed  with  paper  A,  except  that  it  omitted  the  legacy  to  Davis,  and  gave  lOOCU.  each 
to  his  two  sisters  :  it  omitted  the  legacy  to  Brickenden,  but  gave  to  Watts  500£,  and  appointed 
Daniel  sole  executor :  there  was  no  residuary  legatee. 

An  unexecuted  will  of  January  1817,  five  guineas  to  Davis ;  legacy  to  Harris  in  blank ;  to 
Knollcr  in  blank:  Brickenden  and  Mr.  Ching  five  guineas  each :  Miss  Daniel  5000L,  herdiamoDds, 
plate,  Slc,  :  her  three  servants  251,  per  annum  if  m  service :  Daniel  sole  executor  and  residuary 
legatee.  • 

In  the  draft  of  this  will  (dated  December  1816),  the  legacy  to  Harris  was  first  2002.  per 
annum  then  changed  to  5000/^  and  to  Knoller  first  200/.  per  annum  then  lOOOt 
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A. — ^In  deceased's  writing. ' 

This  is  the  last  will  and  testament  of  me  Elizabeth  Morice  of  Gains- 
ford  Street  in  the  parish  of  Saint  Johns  in  the  county  of  Surry  widow 
beinff  of  sound  mind  and  good  understanding  bodily  health  do  hereby 
revoke  all  other  wills  codicils  whatever  in  the  name  of  God  Amen — I 

Theie  two  papen  were  drawn  op  bj  a  lawyer.  The  alteratknis  in  the  draft  being  in  Dr. 
Daniel's  writing. 

A  will  of  the  27th  of  September  1816.  Sarah  Cook  502.  per  annum,  Mra.  Aldridge  3000?^ 
Harris  50002. :  Miss  Daniel  reaidoary  legatee,  Daniel  and  Aldridge  joint  executors  with  50002. 
each. 

With  this  will  was  broogbt  in  the  following  note  :•* 
DEAa  sia,  '  September,  16, 1816. 

I  will  give  you  a  call  on  Wednesday  next  in  the  rooming,  as  I  wish  yon  togtt  two  witnesses 
to  sign  a  paper  which  I  shall  bring  with  me.  With  best  respects  to  Mrs.  Aldridge  fiom  your 
sincere  friend.  Euzabkth  Moricx. 

I  will  make  yon  smile  at  a  trick  I  was  plyd  on  the  day  of  the  funeral,  which  I  found  out  by 
chance. 

(Superscribed)    Thomas  Aldridge,  Esq.  Howard  Street,  Strand. 

A  will  of  the  Slst  of  July,  1815,  Mrs.  Lockhart  502.  per  annum,  Harris  S002.  per  annum, 
Knoller  1002.    Dyne  sole  exooutor  and  residuaiy  legatee. 

A  codicil  (not  in  the  deceased's  writing)  dated  the  Slst  of  August  1816,  (the  day  of  Dyne's 
funeral,)  substituted  Miss  Dyne  fbr  her  father. 

A  will  of  the  S2d  of  February  1813,  Mrs.  Lockhart  5002.  stock,  Davis  5002.,  Wilson  and 
Mrs.  Wilson— her  servants — 1002.  each,  if  in  service ;  Harris  2002,  per  annum ;  Dyne-HMle 
executor,  residuary  legatee,  and  devisee. 

A  will  of  the  24th  of  April  1810,  Mrs.  Lockhart  10002.  after  her  father's  death,  Mrs.  Brockles- 
by  5002.  do.,  Mr.  Gideon  Fournier,  her  father,  universal  devisee  and  legatee  for  life,  and  Dyne 
sole  execntor,  and  substituted  residuary  devisee  and  legatee. 

A  will  of  the  6th  of  September  1809,  Mrs.  Lockhart  5002.  after  her  father's  death :  her  father 
universal  devisee  and  legatee  fbr  life ;  and  Humphrey  her  attorney,  and  Davis,  joint  executors 
and  substituted  residuary  devisees  and  legatees. 

•  The  wills  of  March  29,  1820,  and  September  1816,  were  of  the  deceased's  writing:  and 
both  as  to  the  style  of  expression,  and  form  of  the  clause  of  attestation,  coincided  with  A :  the 
former,  like  A,  was  si^ed,  but  not  attested :  the  other  was  signed  and  attested.  The  other  ex* 
ecuted  wills  were  not  m  the  deceased's  writing,  but  they  were  formally  drawn  up  and  execu- 
ted ;  and  did  not  refer,  but  the  will  of'  1817  ami  ita  draft  djd  refer,  to  her  connexion  with  the 
Newton  ftunily,  and  to  her  burial  at  Grantham. 

Letter  Na  1. 1830, 4th  March. 

Mrs.  Morice's  respects  to  Mr.  Jackson,  much  obliged  to  him  fbr  the  milk,  but  as  he  is  so 
short  of  milk  and  e^gs,  she  will  not  trouble  him  fbr  more  at  present,  but  she  longs  for  the  jar  of 
new  honey  he  promised  her  a  fortnight  ago.  She  is  as  bad  as  she  can  be  to  be  alive :  but  if  he 
can  call  early  on  Friday  morning,  as  she  has  received  so  many  favours,  she  requests  him  to  ac- 
cept a  legacy  of  one  thousand  pounds  of  money  afler  my  decease,  and  the  pictures.  CSome 
early,  I  wish  much  to  see  you. 

(Addressed)  John  Jackson,  Esq.  Morick. 

Mrs.  Morice  Best  Respects  to  Mr.  Jackson  and  begs  his  acceptance  of  the  enclosed  fbr  past 
ftvors. 

%*  The  note  (on  stamp)  encksed  was  as  follows : 

Gainsford  Street,  London,  March  1830. 
10002. 

On  demand  I  promise  to  pay  Mr.  John  Jackson  one  thousand  pounds  For  value  Reed — afler 
my  decease. 

Mrs.  E.  MoRicx. 
to  Mrs.  R  Maaics  (Endorsed) 

Gainsford  Street  John  Jackson. 

Horslydown* 

A  deed,  executed  by  the  deceased,  of  the  24th  of  May  1818,  transferred  to  Aldridge  and 
another  as  trustees  10002.  Bank  Stock,  and  13,0002.  five  per  cent  to  pay  the  mterest  to  her  fbr 
life,  and  on  her  deatii  the  principal  to  Dyne,  if  be  survived  her ;  if  not,  the  interest  to  Mrs. 
Dyne  for  life,  and  after  her  death  the  principal  to  her  daughter. 

The  deed  recited  that  **  a  friendly  intercourse  had  long  subsisted  between  the  deceased  and 
Dyne,  during  which  period  he  bad  rendered  such  important  services  as  bad  in  a  great  measure 
secured  the  fortune  and  promoted  the  happiness  and  comfort  of  Mrs.  Morice,  who  had  not  any 
relations  then  living,  bat  such  as  were  of  a  very  distant  degree." 

The  wills  in  fkvourofDynexontained  nearly  the  same  recital. 


214    Wheelbb  and  Batsford  v.  Aldbrson.  T.  T.  1831. 

first  resign  m^  soul  to  Almighty  God  whb  gave  it — ^secondly  it  is  my 
wish  and  desire  to  be  kept  one  month  in  my  Frunt  parlor  Thirdly  tis 
my  wish  and  desire  to  be  buried  by  no  one  but  Mr.  Thomas  Burton  in 
the  church  at  Grantham  in  Lincolnshire  with  Doctor  Newton's  family 
Relict  of  Sir  hick  Newton  Fourthly  I  give  to  Francis  Daniel  Esq  of 
Grove  Cottage  Mile  End  Green  the  sum  of  Two  thousand  pounds  and  I 
also  give  to  Batsford  Esq  of  Horslydown  two  thousand  pounds — and  I 
also  give  to  Mr.  Thomas  Burton  one  thousand  pounds — I  also  give  to 
Mr  Brickenden  Surgeon  the  sum  of  one  thousand  pounds  I  also  eive  to 
Mr  Daniel  Harice  an  officer  at  Union  Hall  three  thousand  and  then  to 
his  wife  after  his  death — ^Next  I  ffive  to  my  present  servants  Sarah  Cook 
John  Sutton  and  his  present  wife  if  Kveing  with  me  at  my  Death  one 
hundi-ed  pounds  each  for  mourning  to  be  paid  them  within  one  month 
and  I  also  give  them  one  hundred  each  a  year  for  there  life  and  to  con- 
tinue in  my  house  as  long  as  they  live  Furnished  £is  it  is  now  and  all  the 
taxes  to  be  paid  by  my  executors  with  all  my  common  close  to  be  divided 
between  Sarah  Cook  and  Mrs  Sutton  my  b€»t  close  to  Mrs  Harris  and  I 
also  give  to  Ann  Rowland  Daniel  of  Mile  End  Green  five  thousand 
pounds  with  my  plate  and  Dimonds,  And  I  also  hearby  constitute  and 
nominate  and  appoint  the  said  Francis  Daniel  Esq  and  the  said  Batsford 
Esq  executors  to  this  my  last  will  and  testament  Hereby  revoke  all 
former  wills  made  by  me  at  any  time  and  declare  this  to  be  my  last 
will  and  testament  of  me  Elizabeth  Morice  April  25  1820  Signed  seal- 
ed published  and  declared  by  me  the  said  Elizabeth  Morice  as  and  for 
herself  will  and  testament  in  the  presents  of  us  who  in  her  presents  and 
at  her  request  and  in  the  presents  of  each  other  subscribe  our  names  as 
witnesses  Elizabeth  Morice 

in  a  former  will  I  left  a  Mr.  Aldridge  Five  thousand  pounds  and  his 
Wife  two  for  her  own  use  but  now  I  exclude  them  both  Haveing  amply 
provided  for  them  both  in  my  lifetime  all  my  legacys  to  be  paid  wittiin 
three  months  after  my  death 

Mr  Thomas  Burton  is  to  be  paid  all  my  funeral  expences  and  to  have 
the  one  thousand  pounds  clear  of  any  duty  whatever  and  all  the  rest 
which  I  have  to  left  any  thine  to 

one  thousand  pounds  to  St  Johns  Charity  School  My  fathers  grave  at 
Saint  Johns  to  be  kept  in  Repair  and  to  be  painted  every  year — and  a 
monument  is  to  be  put  up  for  me  in  the  church  of  Grantham  Lincoln- 
shire 

and  one  thousand  pounds  to  Mr  John  Davice  of  Paradise  Row  Ro- 
therhithe  and  after  his  death  to  be  devided  between  is  two  sisters  Mrs 
Anderson  and  Mrs  Colson 

B. — In  Batsford's  writing. 

Sutton  and  his  wife  to  be  allowed  to  live  in  the  house  free  of  rent  and 
taxes  till  their  death 

Mr.  DanieFs  legacy  to  be  5000/.  instead  of  two.    [This  was  interlined.] 

The  annies  to  the  servants  to  be  paid  to  them  for  their  life  only  after 
their  decease  the  stock  to  be  divided  bet*  the  residuary  legatees 

The  pictures  to  be  divided  bet*  the  executors 

The  furniture  to  be  divided  bet*  the  8  servants  at  the  discretion  of  the 
exors 

The  division  of  the  cloaths  to  be  at  the  discretion  of  the  exors. 

A  pair  of  diamond  ear  rings  to  Mrs  Batsford — the  rest  of  the  jewel- 
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lery  of  all  descriptions  and  the  plate  to  Ann  Rowland  Daniel — except  as 
follows 

The  silver  tankard  formerly  belonging  to  Sir  Isaac  Newton  to  Mr 
Batsford 

The  interest  of  £50  4  per  cents  to  be  applied  in  keeping  Mr  Fourniers 
monument  in  repair  and  in  painting  the  same  once  a  year 

Residuary  legatees  to  be  the  two  executors  (a) 

C. — In  deceased's  writing,  and  superscribed  Charles  Batsford  Esq 

May  7  1820 

**  Mrs  Morices  respects  to  Mr  Batsford*  Saying  they  had  both  forgot 
Mr  Truscotts  bill  which  was  taken  up  of  23 :  19 :  11  therefore  he  cannot 
owe  her  Much  if  Mrs  Batsford  Will  not  be  ofiended  you  May  put  down 
in  the  Will  that  money  Which  I  have  in  the  bank  Stock  in  my  name  for 
herself  for  Pocket  Money  for  her." 

D.— A  draft  will  of  1820  settled  by  Counsel. 

E. — In  the  deceased's  writing,  except  the  part  in  brackets,  which  was 
interlined. 

'^  I  appoint  Mr  Henry  Whealer  [Hercules  Court  Threadneedle  Street^ 
stock  broker  of  Surry  Square  Kent  Road  my  executor  with  Charles 
Batsford  Esq  {b)  Mr.  Daniel  Harris  five  thousand  pounds  (c)  at  his 
death  to  his  wife  and  at  her  death  to  be  devided  between  his  two  sons 
Daniel  and  William  '  Harris — to  Mr  Sutton  two  thousands  pounds  at 
his  death  to  his  Wife  and  at  her  Death  to  her  Daughter  Ann  Cook  if] 
living  with  me  {d)* 

to  Charles  Batsford  Esq  my  house  and  all  that  is  in  if 

F. — In  the  deceased's  writmg,  and  superscribed  **  Charjles  Batsford 
E^"  June  24  1822 

*  Mrs  Morices  respects  to  Mr  Batsford  and  as  he  will  Not  Sett  him- 
self down  More  than  the  other  executor  She  desires  and  begs  he  Will 
Sett  Mrs  Batsford  down  Five  thousand  pounds  for  her  own  use  and  Two 
thousand  pounds  for  Each  of  bis  Daugnters— he  May  only  mention  Mr 
Harris  for  if  he  Dies  before  Mrs  Morice  then  She  Can  mention  Mrs 
Harris  in  a  Codicil  to  her  Will" 

G.— Draft  will  of  1822— in  Batsford's  writing- 

H. — Copy  (in  BatslTord's  writing)  of  will  of  1822,  delivered  to 
Wheeler. 

I. — Abstract  of  legacies  in  deceased's  writing : — "  Henry  Wheeler 
Ten  Thousand  pounds  to  Charles  Batsford  Ten  Thousand  pounds  to 
Susanner  Batsford  the  wife  of  the  said  Charles  Batsford  Five  thousand 
pounds  to  Susannah  Batsford  and  Fanny  Batsford  the  two  Daughters  of 
Charles  Batsford  two  thousand  pounds  to  Thomas  Brickenden  one  thou- 
sand pounds  to  Thomas  Burton  one  thousand  pounds  to  Daniel  Harris 
Police  Officer  five  thousand  pounds  to  John  Sutton  my  servent  two 
thousand  pounds  provided  he  shall  be  in  my  Service  at  the  time  of  my 
DeceUe  to  John  Davis  of  Rotherhithe  one  thousand  pounds  to  the  Trea- 

(a)  On  the  btck  of  this  paper  were  eelcolatiooi  in  Ba1sftrd*8  writisf  of  the  amoant  of  legaciee 
in  A,  of  the  toeMed*s  money  in  the  funds,  and  of  her  Bank  Stock. 

(6)  Ten  thoumnd  fmni»  to  C,B.  mndH.  WkeeUr. 

(e)  Ifutedd  of  the  three  given  him  in  the  wiil  to  the  tnuteeo. 

{d)  T\bo  thoueand  pouwts  to  John  Sutton. 

These  memorapda  were  writtenby  Batsford  cm  thefly-leaf  of  E,  opposite  to  the  oorvespondis; 
danses. 

*  Tho  legacy  marked  by  a  hraoe  was  struck  through. 
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Burers  of  the  time  being  of  Saint  Johns  Female  Charity  School  at  Horsly- 
down  one  thousand  pounds  to  John  Woolley  of  Gamsford  St.  Butcher 
and  James  Watts  of  Gainsford  St.  Cheesemonger  Five  hundred  pounds 
each." 

The  will  of  2d  July  1822  eave  the  pecuniary  legacies  as  paper  I.  In 
addition  it  gave  to  Mr.  Batsford  her  dwelling  house  with  every  thing  in 
it :  to  Mrs.  Batsford  her  jewels  and  600/.  bank  stock ;  to  the  church- 
wardens of  St.  John's,  Southwark,  5/.  per  annum,  to  keep  in  repair  and 
paint  annually  her  father's  monument.  It  appointed  Wheeler  and  Bats- 
ford, executors  and  residuary  legatees.  It  contained  the  same  direc- 
tions as  to  her  burial,  funeral,  &c.  as  paper  A. 

LushingUm  and  Dodsan,  in  support  of  the  will. 

The  King's  Advocate  and  J\/icholl,  contra. 

Judgment. 

Sir  John  Nicholl. 

Elizabeth  Morice^  widow,  died  on  the  10th  of  March,  1830,  at  the 
age  of  65  years,  at  her  residence  in  Horsleydown,  leaving  personalty  of 
the  value  of  70,000/.  Thomas  Alderson  and  his  two  married  sisters,  the 
deceased's  second  cousins,  were  her  nearest  relations. 

Her  will,  propounded  by  the  executors  and  residuary  lesatees,  and 
opposed  by  one  of  the  next  of  kin,  is  dated  on  the  2d  of  July,  1822, — 
nearly  eight  years  before  her  death,  and  gives  various  legacies ; — among 
others,  10,000/.  to  each  of  the  executors,  5,000/.  to  Mrs.  Batsford,  2,000/. 
each  to  the  two  Misses  Batsford,  several  considerable  sums  to  her 
friends  and  tradesmen,  and  the  residue  jointly  to  the  executors.  At  the 
time  the  will  was  executed,  the  residue  did  not  exceed  1,000/.  or  2,000/. 
but  the  property  afterwards  greatly  increased.  The  will  is  in  the  hand- 
writing of  Batsford — the  deceased's  solicitor  at  the  time  it  was  made — 
and  is  attested  by  two  witnesses,  neij^hbours  of  the  solicitor,  casually 
called  in ;  they  were  not  privy  to  the  mstructions,  preparation,  or  read- 
ing over,  but  merely  saw  the  deceased  subscribe,  and  had  no  reason  to 
doubt  her  capacity. 

Under  suck  circumstances  the  advisers  of  the  executors,  thinking  it 
necessary  to  plead  more  than  the  mere  factum,  have  in  the  allegation 
propounding  the  will  referred  back  to  a  will  made  in  1820,  to  instruc- 
tions in  her  own  handwriting  for  that  will,  to  alterations  made  by  her 
in  1822,  and  to  various  other  documents  also  in  her  handwriting.  On 
this  first  plea  were  examined  the  two  attesting  witnesses,  and  one  other 
witness  who  speaks  to  the  finding  of  paper  I,  one  of  these  documents. 
The  handwriting  was  admitted  in  acts  of  Court. 

On  the  part  of  Alderson  a  long  allegation  sets  up,  first,  a  case  of  weak 
capacity,  and  secondly,  insanity :  on  the  first  heaa,  suggesting  fraud  and 
imposition,  and  on  the  other,  legal  incapacitv*  The  second  article  con- 
tains the  general  description  of  the  decease<f, — *'  That  she  was  from  her 
youth  a  person  of  weak  capacity  and  of  deranged  mind  and  intellect ; 
that  the  general  wildness  or  her  countenance  and  the  expression  therec^, 
and  her  general  appearance,  nlanners,  conduct,  and  deportment,  were 
such  as  to  denote  tnat  she  was  a  person  of  weak  and  deranged  mind  and 
intellect ;  and  as  such  and  as  an  msane  or  crazy  person,  and  as  one  who 
did  not  know  what  she  was  about,  and  was  not  m  her  right  senses,  and 
as  incapable  of  doing  any  act  requiring  thought,  judgment  and  reflection, 
she  was  at  all  times  considered  and  spoken  of  and  treated  by  medical 
men  and  by  her  family,  relations,  friends,  and  acquaintance,  and  that 
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she  was  frequently  called  *'  mad  Miss  Fournier,  **  mad  Airs.  Morice/'  or 
"  mad  mother  Morice." 

The  twelve  following  articles  proceed  to  describe  her  general  .habits 
(at  all  periods  from  her  earliest  life  to  the  day  of  her  death)  of  extrava- 
gance and  irrationality  in  her  mode  of  dress — in  her  immodest  behaviour 
— in  her  profanenessr-in  carrying  loaded  pistols — ^in  playing  with  toys 
— in  fondness  for  her  cat — in  exposing  her  person — in  continual  intoxica- 
tion,  and  in  varbus  other  acts  which  it  is  impossible  to  enumerate  with- 
out reading  the  whole  of  this  pari  of  the  allegation.(a)  Of  these  acts,  no 
particular  time  or  place  are  specified ;  they  are  laid  as  occurring  at  all 
times  and  during  her  whole  life.  It  was  impossible  therefore  to  negative, 
contradict,  or  explain  any  individual  acts. 

The  allegation  then  pleaded  some  specific  acts ;  that  at  her  own  mar- 
riage in  1795  she  conducted  herself  as  an  insane  person ;  that  at  the  mar- 
riage of  her  servant,  Mitchell,  her  behaviour  was  irrational;  that  in  1816 
she  offered  marriage  to  a  low  man — Knoller ;  that  for  some  years  she 
associated  in  a  strange  manner  with  a  Dr.  Daniel  and  his  daughter; 
that  in  1823,  having  broken  her  arm,  she  was  guilty  of  some  violent  and 
irrational  conduct ;  and  it  also  pleaded  one  or  two  acts  subsequent  to  the 
execution  of  the  will :  and  the  27th  article  averred,  that  she  was  subject 
to  various  delusions,  which  it  specified  (b).  The  plea  further  allegec^ 
that  in  respect  to  the  documents  in  her  handwriting,  they  were  written 
either  from  dictation  or  from  drafts  which  she  was  made  to  copy ;  and 
as  an  instance  of  this  an  exhibit,  No.  5,  is  annexed,  and  is  pleaded  to 
have  been  written  by  Batsford,  as  a  draft  from  which  the  deceased  might 
copy  a  legacy  to  her  servant  named  Sutton.  So  that  the  deceased  was 
not  only  insane,  but  the  will  was  obtained  by  fraud ;  and  no  inference  of 
her  capacity  is  to  be  drawn  from  these  documents,  which  were  mere  con- 
trivances to  give  colour  and  effect  to  the  fraud.  On  this  allegation  no 
less  than  sixty-nine  witnesses  have  been  examined.  ' 

In  reply  it  was  pleaded,  that  the  deceased  throughout  her  life  was 
sane,  was  treated  by  her  family  and  friends  as  sane,  was  in  the  uncon- 
trolled management  of  her  property,  and  in  such  management  displayed 
judgment  ana  prudence ;  that  at  various  periods  of  her  life  she  was  en- 
ga^d  in  acts  of  business  which  she  conducted  without  the  suspicion  of 
deran^ment :  the  plea  also  alleged  facts  to  show  the  probability  of  the 
disposition  in  respect  to  the  legatees ;  and  explained  some  of  the  specific 
acts,  and  exhibited  a  number  of  her  letters  written  at  diflferent  periods. 
In  support  of  this  allegation  thirty-four  witnesses  have  been  examined. 

This  being  the  shape  and  substance  of  the  case,  it  will  be  necessary  to 
inquire : — 

First,  whether  there  is  satisfactory  proof  that  the  will  contained  the 
mind  and  intention  of  the  deceased  at  the  time  it  was  executed. 

Secondly,  whether  that  mind  was  sane  or  insane— capable  or  incapa- 
ble of  giving  effect  to  such  a  will. 

The  deceased  on  the  morning  of  the  execution  being  at  Mr.  Batsford's 

(a)  The  13Ui  pleaded,  and  it  was  proved,  that  on  the  floor  of  one  of  her  drawin^r-roonia, 
there  were  at  her  death  fifty-two  boahds  of  coals,  which  she  had  from  time  to  time  carried  there 
lierself. 

(k)  That  she  believed  imps  were  dancing  about  her ;  that  her  cat.  Mango,  had  been  poisoned ; 
that  she  had  poisoned  her  husband ;  that  Syne  and  others  had  attempted  to  poison  her ;  that  she 
was  afinud  of  being  carried  off;  and  that  in  June  1832,  she  pointed  out  a  small  hole  in  the  wain* 
sooat,  by  which  slw  declared  thieves  had  entered  and  stolen  all  her  wine. 
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office,  the  latter  called  in  Mr.  Greenwood,  a  surgeon,  and  Hughes,  his 
shopman,  who  lived  close  by.  On  their  arrival,  the  deceased  subscribed 
and  they  attested  the  will :  they  believe  the  deceased  was  of  sound  mind ; 
they  saw  nothing  to  excite  suspicion,  or  to  impeach  her  capacity  or 
sanity.  The  transaction  happened  eight  years  before  their  examination : 
they  have  no  recollection  that  the  will  was  read  over  in  their  presence ; 
nor  is  it  Very  probable  that  such  was  the  fact :  they  know  nothing  of  its 
preparation  nor  of  the  instructions  for  preparing  it.  The  whole  effect  of 
their  evidence  is,  that  the  execution  passed  as  a  mere  ordinary  transac- 
tion of  business ;  if,  on  the  one  hand,  there  was  nothing  to  probe  the 
liiind  of  the  deceased,  nothing  to  ascertain  how  far  it  went  with  the  act, 
and  was  free  from  any  imposition  or  delusion,  so,  neither,  on  the  other 
hand,  was  there  any  appearance  to  excite  their  suspicion  either  of  fraud 
or  insanity. 

In  a  case  of  perfectly  sound  mind,  and  free  from  any  suspicion  of  im- 
position, this  evidence  of  bare  execution  would  be  sufficient ;  the  law 
would  infer  the  rest :  it  would  infer  that  the  contents  were  known  and 
approved,  and  that  the  party  intended  to  give  them  effect.  Neither 
fraud  nor  the  absence  of  sound  mind  is  to  be  presumed :  but  in  this  case 
there  are  circumstances  which  excite  the  jealousy  and  awaken  the  vigi- 
lance of  the  Court — whioh  demand  something  more  than  proof  of  a  bare 
execution.  The  will  vras  prepared' by,  and  is  in  the  handwriting  of,  Mn 
Batsford ;  he  was  the  solicitor  of  the  deceased ;  she  was  alone  at  his 
office ;  he  takes  a  very  important  benefit ;  he  is  joint  executor ;  joint  res- 
iduary legatee ;  there  are  large  legacies  to  himself  and  to  his  family ; 
there  were  therefore  inducements  to  take  advantage  either  of  a  weak 
mind,  or  of  an  insane  mind,  and  to  abuse,  confidence  (a).  The  Court 
would  therefore  look  for  evidence  that  the  deceased  knew  and  approved 
the  contents,  before  it  entered  more  particularly  upon  the  question  of 
,  sanity.  That  evidence  may  however  be  fully  supplied  by  the  docu- 
ments in  her  own  handwriting — for  that  they  are  her  handwriting  is  ad- 
mitted. An  attempt  indeed,  and  considering  the  number  and  nature  of 
the  scripts,  rather  a  strange  and  desperate  attempt,  has  been  made  to 
show  that  these  documents  did  not  come  spontaneously  from  the  deceas- 
ed ;  but  were  either  copied  by  her  from  drafts,  or  written  by  her  under 
dictation;  and  to  establish  that  averment,  an  exhibit  (No.  5) — found  in 
the  possession  of  the  deceased,  or  at  least  among  her  papers — is  annexed 
to  Mr.  Alderson's  alle^tion.  "  To  my  servant,  John  Sutton,  the  legacy 
or  sum  of  2000/.,  provided  he  shall  be  in  my  service  at  my  decease." 

This  paper  is  averred  to  be  in  Batsford's  hand- writing :  on  the  other 
side  however,  it  had  in  the  first  plea  been  alleged  that  tne  deceased,  in 
1823,  delivered  to  Wheeler,  the  other  executor,  a  copy  of  the  will,  which 
(script  H)  was  brought  in  by  Mr.  Wheeler,  annexed  to  his  afficlavit  of 
jscripts,  before  Alderson's  plea  was  given :  and  in  the  executors'  second 
allegation  it  was  further  stated,  that  on  Sutton's  leaving  the  deceased's 
service  in  1824,  Wheeler,  by  desire  of  the  deceased,  sent  her  a  copy  of 
the  clause  containing  Sutton's  legacy ;  that  No.  5.  was  such  copy,  and 

(a)  **  Where  a  deed  is  prepared  by  the  pencm  himself  who  seeks  the  benefit  of  it,  withoat  the 
intervention  of  anj  other  person,  that  circurostanoe  akme  is  sufficient  to  raise  a  suspicion  olC 
fraud ;  and  the  instrament  is  to  be  viewed  with  the  greatest  jealousy,  because  the  person  with 
whom  he  deals  is  thus  deprived  of  the  opportunity  of  any  disinterested  testimony  on  the  subject, 
tod  for  this  reason,  instruments  obtained  by  attorneys  from  their  clients  are  always  viewed  with 
extraordinary  jealousy."— Per  Lord  Rodesdale,  2  Sch.  and  Le£  503-3. 
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was  in  Wheeler's  handwriting.  Which  account  is  true  ?  The  answer 
to  this  question  will  furnish  a  test  by  which  to  try  the  charge  of  imposi- 
tion. There  is  not  a  tittle  of  evidence  that  the  exhibit  was  prepared  as 
Alderson*s  plea  avers :  but  the  averment  is  falsified ;  it  is  proved  that 
No.  5,  is  not  Batsford's,  but  that  it  is  Wheeler's  writing.  Mary  Mor- 
rill, the  first  witness  on  the  condidit,  proves  that  immediately  upon  the 
deceased's  death,  Wheeler  produced  a  copy  of  the  will.  Sutton  too,  it  is 
proved,  left  the  deceased's  service  in  1824 :  but  what  is  almost  conclu- 
sive of  the  truth  of  the  executors'  account  is,  that  this  exhibit  is  a  verba- 
tim transcript  of  the  clause  in  the  will,  and  is  not  a  verbatim  transcript 
of  any  document  in  the  deceased's  handwriting.  This  disproves  Alder- 
son's  averment  that  it  was  a  draft  given  to  the  deceased  from  which  to 
copy  the  abstract,  paper  I ;  and  goes  far  to  confirm  the  truth  of  the  aver- 
ment, (and  that  averment  is  not  unimportant,)  that  the  deceased  had 
been  in  possession  of,  and  had  delivered  a  copy  of  the  will  to  Wheeler  in 
1823 :  and  also  that  she  obtained  this  transcript  from  him  in  the  manner 
alleged :  otherwise,  bow  could  this  transcript  in  Wheeler's  handwriting 
have  been  found  in  the  repositories  of  the  deceased ;  and  he  be  in  posses- 
sion of  the  copy  of  the  will  ?  This  tends  strongly  to  negative  any  prac- 
tice of  fraud  and  imposition,  and  to  establish  that  a  copy  of  the  will  was 
really  left  in  the  deceased's  custody ;  which  copy  she  afterwards  deliver- 
ed to  Wheeler.  That  fact  is  further  confirmed  by  the  abstract  of  the 
legacies  in  her  own  handwriting  (to  which  I  shall  presently  advert) ;  for 
unless  she  had  for  a  time  the  copy  of  the  will  in  her  possession,  how  could 
she  make  that  abstract? 

Previous  to  a  more  particular  notice  of  that  abstract,  I  will  examine 
what  other  documents  there  are  to  show  that  this  will  was  the  act  and 
intention  of  the  deceased. 

The  plea  lays  as  the  origin  and  substratum  of  the  present  will,  that  the 
deceased  in  1820,  executed  a  will  giving  legacies  to  Batsford  and  also  to 
Daniel,  and  appointed  them  joint  executors  and  residuary  legatees,  and 
also  giving  several  legacies  to  the  same  persons  as  are  benefitted  by  the 
present  will :  that  in  1822  she  departed  from  that  disposition ;  and  ex- 
cluding Daniel  and  adopting  Wheeler  executed  the  present  and  destroyed 
the  former  will.  It  is  unnecessary  to  detail  all  the  other  particulars  of 
the  transaction  alleged  in  the  executors'  first  plea. 

The  papers  in  the  deceased's  handwriting,  and  so  admitted  to  be,  are 
— First,  those  which  relate  to  the  will  of  1820.  Paper  A,  a  sort  of  draft 
will  dated  25th  April,  1820,  with  subsequent  additions  in  the  deceased's 
handwriting,  was  the  paper  of  instructions  taken  to  Mr.  Batsford  where- 
from  to  prepare  the  will  in  question.  The  deceased  had  executed  seve- 
ral former  wills  at  difierent  times;  though  this  paper  contains  no  express 
bequest  of  the  residue,  looking  to  her  other  acts,  no  doubt  she  intended  it 
for  her  executors. 

The  next  paper,  B,  is  in  the  handwriting  of  Batsford,  it  contains  fur- 
ther instructions ;  and  both  at  the  beginning  and  at  the  end  of  it  mention 
is  made  of  the  residue.  The  exact  day  when  the  instructions  were  given 
does  not  appear :  it  was  probably  early  in  May,  for  though  A  is  dated 
on  the  25th  of  April,  yet  the  deceased  made  several  additions  after  the 
date  was  inserted.  The  probability  then  is,  that  it  was  not  carried  to 
Batsford  till  the  beginning  of  May,  more  especially  as  the  next  document 
C,  bears  date  on  the  7th  of  May.  C  is  in  the  deceased's  handwriting. 
It  refers  to  a  matter  of  account  with  Truscott,  against  whom  Batsford  at 
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that  time  was  employed  to  take  legal  proceeding  on  her  behalf,  and  it 
further  offers  to  Mrs.  Batsford,  as  a  small  honorary  legacy,  some  Bank 
Stock,  of  which  it  appears  the  deceased  was  possessed.  D  is  the  draft 
will  of  1820,  prepai-ed  after  C  was  written:  the  only  material  observa- 
tion that  arises  on  it  is  that  it  was  laid  before  an  eminent  counsel  in  the 
Temple,  whose  endorsement  of  approval  is  dated  on  the  11th  of  May, 
1820 ;  evidence  to  some  extent  that  the  deceased  was  not  imposed  upon 
by  Batsford,  and  that  there  was  no  fraudulent  contrivance,  for  there  was 
no  clandestinity  nor  extraordinary  haste.  The  executed  will  is  hot  pro- 
duced, but  that  would  naturally  oe  destroyed  When  the  new  will  in  1822 
was  made ;  and  it  is  alleged  that  such  was  the  fact. 

Such  in  1820  were  the  deceased's  mind  and  intention.  Daniel  and 
his  daughter  were  not  at  that  time  discarded,  though  the  deceased,  hav- 
ing become  acquainted  with  Batsford  as  her  professional  man  in  1819, 
adopted  him  in  the  will  of  1820  as  a  partaker  in  her  bounty.  It  is  not 
necessary  to  inquire  whether  the  deceased  was  wise  or  capricious  or 
hasty  in  this  change  of  disposition,  though,  looking  at  her  history,  it  is 
difficult  to  say  that  it  was  unwise  or  irrational,  or  unnatural  or  impro- 
bable ;  but  it  is  sufficient  at  present  to  show  that  it  was  the  act  and 
mind  of  the  deceased ;  and  there  is  nothing  in  these  papers,  in  her  hand- 
writing, to  satisfy  me  that  either  imposition  or  insanity  taints  the  will  of 
IS20. 

In  1822  the  deceased  proceeds  to  make  the  will  propounded  by  which 
the  Daniels  are  alto^tner  discarded,  and  Wheeler  is  adopted  as  the 
object  of  her  bounty  in  conjunction  with  Batsford.  The  other  legatees, 
all  old  friends,  are  nearly  tne  same :  but,  in  addition,  two  tradesmen — 
her  butcher  and  cheesemonger — are  given  legacies.* 

Between  1820  and  1822  it  would  seem  that  the  deceased  had  grounds 
for  excluding  the  Daniels :  they  had  borrowed  money  of  her  and  could 
not  repay  it — at  least  the  father  could  not :  the  deceased  had  only  ob- 
tained his  note  of  hand,  and  had  had  recourse  to  leeal  measures  in  order 
to  recover  the  debt.  Considering  her  history  with  tne  Daniels  (to  which 
I  shall  hereafter  advert)  it  is  not  surprising  that  she  should  have  dis- 
covered their  views :  the  fact  however  that  she  broke  off  all  connexion 
with  them  is  rather  a  mark  of  her  sanity  and  her  strength  of  mind. 
Nevertheless  she  did  not  transfer  the  whole  benefit  to  Mr.  Batsford :  she 
introduced  as  the  participator  in  her  testamentary  bounty  her  stock- 
broker, Mr.  Wheeler,  who  with  his  brother,  as  well  as  his  ftither  before 
them,  had  been  employed  for  many  years  in  managing  her  property ;  so 
far  at  least  as  to  invest  what  she  did  not  want ;  for  she  always  went  to 
the  bank  and  received  her  own  dividends. 

There  is  no  reason  to  supposie  that  Batsford  suggested  this  substitu- 
tion of  Mr.  Wheeler  for  Daniel ;  they  were  not  acquainted  with  each 
other,  nor  is  there  any  trace  of  a  conspiracy  between  them :  but  Mr. 
Batsford  appears  to  have  acted  fairly  and  liberally  in  declining  to  take 
a  larger  legacy  than  his  co-executor  and  co-residuary  legatee ;  and  that 
Mr.  Batsford^s  family  take  in  addition  large  legacies,  is  the  deceased's 
own  act. 

This  brings  me  to  the  documentary  evidence  relating  to  the  transac- 
tion of  the  will  propounded.  It  begins  with  paper  £.  [The  Court  here 
read  E.] 

The  new  disposition,  then,  and  the  new  executor  come  from  the  de- 
ceased herself.    The  legacy  to  Harris  is  increased  from  3,000/.  to  5,000/. 
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and  Batfiford  takes  aa  increased  benefit — "  the  house  and  all  that  is  in 
it"  On  the  back  in  the  hand-writing  of  Batsford,  is  ''  10,000/.  to  C.  B. 
and  H.  Wheeler/'  There  is  no  proof  of  the  instructions  for  this  clause 
or  how  it  came  to  be  inserted,  except  as  it  is  explained  in  the  next  paper 
F.  That  paper,  in  the  deceased's  hand-writinc,  and  dated  24th  June, 
1822,  is  a  very  important  document*  It  afibrds  full  evidence  of  mind 
and  intention :  she  assigns  her  reasons  and  is  not  to  be  diverted  from 
her  purpose :  she  also  assigns  reasons  in  respect  to  the  bequest  to  Harris^ 
showing  that  she  fully  understood  the  nature  of  a  testamentary  act^  and 
the  sai^t  mode  of  carrving  her  wishes  into  effect. 

These  papers  not  only  repel  any  appearance  of  fraud  and  circumven- 
tion practised  on  an  understanding  too  weak  to  resist  (a),  but  they  fur- 
nish such  proof  of  sound  mind  that  nothing  short  of  decisive,  disqualify- 
ing insanity  could  defeat  the  testamentary  effect  of  a  disposition  pro- 
ceeding from  such  a  mind  and  intention. 

If  more  were  necessary,  there  is  still  another  paper  in  her  own  hand- 
writing of  no  inconsiderable  importance,  Paper  I, — the  abstract  of  the 
pecuniary  legacies  made  by  the  deceased  herself.  It  is  quite  correct, 
and  exact  in  order  and  amount  It  is  alleged  bv  Alderson,  that  the  de- 
ceased was  not  in  possession  of  the  will  after  she  had  executed  it :  but 
H,  the  duplicate  produced  by  Wheeler,  the  latter  asserts  on  oath  was 
delivered  to  him  bv  the  deceased  in  1823,  and  No.  5,  in  Wheeler's  hand- 
writing, was  found  in  the  deceased's  possession — in  her  pocket  book — at 
her  death.  How  the  deceased  could  have  made  th6  abstract  I,  except 
by  having  H  in  her  possession  as  alleged  by  Batsford,  no  explanation 
has  been  attempted  in  plea  or  argument.    The  strong  presumption  and 

Erobability  are,  that  it  was  an  abstract  taken  from  the  will  or  copy :  but 
e  that  as*  it  may,  the  very  circumstance  of  the  deceased  makin^r  the  ab- 
stract, whenever  made  and  however  abstracted,  is  strong  proof  of  mind, 

(a)  Iq  BaUt  ▼.  Gravett  2  Ves.  Jud.  988,  Lord  ChanoeUor  Loughboroogh  sayi:  **Uie  isane 
devisaTit  vel  non  always  implies  in  it,  where  the  execation  is  not  the  point  of  the  issue,  a  ques- 
tion of  the  capacity  of  the  testator ;  that  is,  either  his  absolute  capacity,  or  his  relative  capacity, 
where  it  is  supposed  the  particular  instrument  was  the  efiect  of  that  undue  influence,  which  ne- 
cessarily implies  a  degree  of  weakness  at  the  time,  and  quoad  that  instrument,  making  it  not 
an  instrument  arising  from  the  Air  hias  of  his  own  mind,  but  from  the  exercise  of  that  impro- 
per influence.*'    See  the  case  passim,  particularly  pp.  289. 392-3. 

In  the  treatise  of  £quity,  5th  ed.,  by  Fonblanque,  Vol.  I.  p.  68,  et  seq.,  is  this  passage : 
**  Although  tljere  is  no  direct  proof  that  a  man  is  non  compos,  or  delirious,  yet  if  he  is  of  a  weak 
understanding  and  is  harassed  and  uneasy  at  the  time;  or  if  the  deed  be  executed  in  extremis; 
or  by  a  paralytic;  it  cannot  be  supposed  he  had  a  mind  adequate  to  the  business  he  was  about, 
and  might  more  easily  be  imposed  upon;  {FUmerj,  OoU^  7  Bra  P.  C.  70.  Fane  y.  Dukepf 
DevoMhire^  6  Bro.  P.  C.  137);  especially  the  prorisioa  in  the  deed  being  something  extraor- 
dinary, or  the  conveyance  without  any  consideration.  And  the  rule  of  the  common  law  itself, 
in  case  of  wills,  is  very  favourable ;  although  it  can  hardly  perhaps  be  extended  to  deeds  without 
circumstances  of  fraud  or  imposition.  For  a  memory  which  the  law  holds  there  to  be  a  sound 
memory  is,  when  the  testator  hath  understanding  to  dispose  of  his  estate  with  j«dgment  and 
discretion,  which  is  to  be  collected  from  hb  words,  actions,  and  behaviour  attlie  time,  and  not 
from  his  giving  a  plain  answer  to  a  common  question.'*  (Marquis  of  Winchester's  case,  6  Rep. 
23.) 

Mr.  Fonblanque,  in  a  note  on  the  early  part  of  this  extract,  says :  **  In  Jamet  y.  Chra9e$,  d 
P.  Wms.  270,  Lord  Commissioner  Jekyll  seems  Ui  lay  some  stress  upon  the  circumstance  of  a 
deed  not  being  revocable  as  a  will,  and  therefore  liable  to  be  set  aside,  if  gained  from  a  weak 
man  by  misrepresentation,  and  without  any  valuable  consideration.  But  it  appears  from  the 
case  of  Ftffie  v.  Duke  of  Devon$hire^  that  though  a  deed  obtained  in  extremis,  and  by  imposition, 
do  contain  a  clause  of  revocation,  the  principles  upon  which  conrts  of  equity  proceed,  will 
equally  attach  and  entitle  the  party  prejudiced  to  be  relieved  afifainst  it"  In  Fant't  case,  how- 
ever, (see  6  Bro.  P.  C.  140,)  one  at  least  of  these  reyocable  deeds  (for  there  were  two  of  the  same 
'  date)  was  not  to  operate  during  the  life  of  the  grantor :  and  would  therefore  seem  to  stand 
exai^y  on  the  same  grounds  as  a  will, — except  as  to  the  Court  in  which  relief  is  to  be  sought 
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memory,  and  understanding;  that  she  fully  knew  the  contents  of  the 
will  and  perfectly  approved  of  the  disposition  thereby  made.  It  is  true 
that  neither  this  abstract  nor  any  other  paper  in  the  deceased's  hand- 
Writing  expressly  makes  a  disposition  of  the  residue,  but  I  cannot  enter- 
tain the  slightest  doubt  that  she  fully  intended. the  executors  to  have  it, 
and  it  is  given  to  the  executors  in  some  of  the  former  wills.   . 

The  legacies  themselves  strongly  tend  to  show  that  the  will  was  the 
deceased's  own  act ;  and  that  neither  were  these  legacies  introduced  to 
give  colour  to  the  main  disposition  :  nor  did  the  deceased  fluctuate  in 
regard  to  them.  She  had,  as  I  have  said,  reason  from  the  conduct  of  the 
Daniels  to  alter  the  disposition  of  1820  in  their  favour — but  she  had  none 
to  depart  from  her  intentions  of  benefitting  the  legatees.  Brickenden  had 
been  her  medical  attendant  many  years,  and  bad  recently  (1819)  retired 
from  business  and  removed  out  of  the  neighbourhood.  Burton  was  ati 
old  acquaintance,  a  builder  and  carpenter;  and  she  had  always  intend- 
ed that  he  should  bury  her.  There  are  letters  from  the  deceased  to  him 
written  both  before  and  after  the  will,  which  not  onfy  render  the  legacy 
to  him  probable,  but  which  show  that  the  deceased  was  not  a  person  of 
that  habitual  and  uniform  incapacity  mentioned  in  Alderson's  plea.  I 
will  read  one  of  these  letters : — 

DEAR  SIR  March  4,  1820 

I  wrote  to  you  in  my  last  I  was  going  to  Mile  End  for  a  few  days  but 
have  been  prevented  by  Truscotts  business  Mr.  Batsford  can  do  nothins 
without  seeing  you  be  so  kind  to  see  him  on  Monday  he  wants  to  ask 
you  many  questions  and  tell  him  all  you  know  on  the  business  I  find  Sir 
William  Abdy  must  have  a  fine  of  six  pounds  in  the  first  place  and  the 
stamps  will  be  high  and  Truscott  has  gone  from  his' word  about  paying 
all  above  ten  pounds  which  was  the  Bargon  My  Lawyear  thinks  I  can 
turn  Truscott  out  I  wish  I  could.  Call  on  me  when  you  have  seen  Mr. 
Batsford  you  will  oblige  me  by  asking  Mr.  Batsford  what  the  expences 
will  amount  to  all  together  that  I  may  know  what  I  am  about — tell  him 
what  you  told  me  that  Sir  William  Abdy  you  thought  need  not  be  con- 
sulted— from  your  sincere  friend  Moricb. 

I  shall  see  you  on  Monday  evening 

(Superscribed)  Mr.  Burton  Flint  Street  Wallworth. 

This  letter,  on  a  matter  of  business  just  before  the  will  of  1820,  is  as 
rational  as  possible,  and  it  is  proved  by  other  evidence  that  at  that  time 
a  lawsuit  was  pending  between  the  deceased  and  Truscott.  It  is  impos- 
sible to  say  that  the  writer  of  this  letter  was  not  then  competent.  There 
is  another  letter  also  to  Burton,  about  eight  months  after  the  date  of  the 
will  propounded.    It  is  in  these  words: — 

DEAR  sir  February  6,  1823 

Pardon  my  long  silence  in  not  thanking  you  for  your  kind  present  of 
the  birds.  I  have  not  been  able  to  put  pen  to  paper  before  this  day.  I  have 
kept  my  bed  room  almost  ever  since  I  came  irom  the  North  which  was  on 
the  2*  of  November.  I  am  happy  to  know  where  you  live  and  hope  you 
will  always  inform  me  as  I  hope  no  one  will  bury  me  when  I  am  dead 
but  you  it  was  you  know  always  my  wish  and  I  have  left  you  handsome 
besides.  Since  I  saw  you  I  have  had  nothing  but  illness  and  did  not 
think  I  should  have  lived  till  now  I  have  often  talked  to  Mr.  Batsford  of 
Horselydown  Lane  about  you  When  I  am  better  and  get  down  stairs  I 
shall  be  glad  to  see  you  I  conclude  with  wishing  you  health  from  your 
sincere  friend  *  Moricb 
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(Superscribed)  Mr.  Thomas  Burton  No  34  Edmond  Street  Southamp* 
ton  Street  Camberwell. 

This  is  an  express  recognition  of  the  will  in  which  she  not  only  directs 
that  Burton  shall  bury  her»  but  also  gives  him  1000/.  and  desires  that 
it  shall  be  independent  of  the  expense  of  her  funeral.  It  shows  too 
her  intercourse  with  and  confidence  in  Batsford.  It  is  impossible  to 
conceive  a  more  rational,  quiet,  letter;  it  recognises  the  will  and  con- 
tains nothing  sounding  to  folly  :  yet  Alderson's  case  is,  and  his  witnesses 
attempt  to  support  it,  that  this  woman  was  at  all  times  insane.  Harris 
(a  police  officer  appointed  by  her  father,  who  was  police  magistrate)  and 
bis  wife  kept  up  a  continued  intimacy  with  the  deceased,  and  occasion- 
ally transacted  matters  of  business  for  her.  Letters  to  Harris  and  his 
wife  of  the  same  tendency  as  those  to  Burton  are  exhibited.  Sutton 
lived  eleven  years  in  her  service,  he  and  his  two  wives  in  succession ; 
the  wives  as  servants  on  board  wages;  Sutton  himself  as  a  sort  of  guard 
and  protector :  but  as  they  might  quit  her  service,  as  Sutton  in  fact  did 
in  1824,  she  made  his  legacy  conditional,  **  in  case  he  should  be  in  her 
service  at  her  death."  Mr.  Davis  was  a  very  old  and  confidential  friend 
of  the  family ;  he  used  to  call  on  the  deceased  every  Monday  to  receive 
her  directions  as  to  any  business  she  might  wish  him  to  transact  for  her. 
All  these  legacies  were  in  the  will  of  1820 ;  she  was  quite  steady  in  res- 
pect to  them — in  1822  she  adds  legacies  to  two  of  her  tradesmen,  both 
Eersons  she  had  long  dealt  with  and  who  were  attentive  in  supplying 
er.  The  legacy  to  St.  John's  School,  though  it  is  pleaded  that  the 
deceased  never  gave  away  any  money  in  charity,  was  not  colourably 
suggested  by  Batsford ;  for  it  appears  in  both  wills — it  is  in  the  deceased's 
handwriting  in  A,  and  the  evidence  of  one  of  the  witnesses,  who  applied 
to  the  deceased  to  subscribe  to  the  school  in  her  life  time,  proves  that  she 
declined  so  to  do,  at  the  same  time  declaring  she  would  not  forget  the 
school  at  her  death.  The  whole  disposition  then  strongly  confirms  the 
presumption  of  law  that  the  act  emanated  from  the  testatrix,  and  further 
that  it  was  the  emanation  of  a  rational  mind. 

It  will  be  necessary,  however,  to  examine  with  more  minuteness  into 
the  latter  fact — her  sanity ;  for  though  in  considering  the  evidence,  in 
order  to  see  whether  the  factum  of  the  will  and  her  knowledge  and 
approbation  of  the  contents  were  proved,  I  have  not  altogether  omitted 
noticing  some  of  the  circumstances  which  also  bear  upon  the  question  of 
sanity,  yet  the  Court  is  not  warranted  in  concluding  at  once  that  there 
exists  no  possibility  of  proving  insanity: — but  it  must  h^  proved:  the 
rule  of  law  being  well  established  that  sanity  is  presumed  till  insanity 
be  proved.  The  burthen  of  proof  lies  upon  the  party  who  undertakes, 
upon  that  ground,  to  defeat  an  instrument — be  it  will  or  be  it  deed. 

It  may  be  difficult  and  perhaps  would  be  dangerous  to  attempt  to 
define  wnat  is  the  essence  of  insanity.  Delusion  has  been  generally  laid 
down  as  essential :  that  is,  the  fancying  things  to  exist  which  have  no 
existence,  and  which  f^ncy  no  proof  of  reasonme  will  remove.  Others 
may  have  said,  4hat  insanity  may  exist  though  no  delusion  prevail : 
whether  this  means  that  it  may  exist  where  no  delusion  ever  has  pre- 
vailed, or  only  where  you  cannot  call  it  forth  upon  the  particular  occa- 
sion, is  not  so  clear.  No  case  has  ever  come  under  my  notice  where 
insanity  has  been  held  to  be  established  without  any  delusion  ever  hav- 
ing prevailed,  nor  am  I  able  exactly  to  understand  what  is  meant  by  '^  a 
lucid  interval,"  if  it  does  not  take  place  when  no  symptom  of  delusion 
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can  be  called  forth  ^t  the  time.  How,  but  by  the  manifestation  of  the 
delusion,  is  the  insanity  proved  to  exist  at  any  one  time?  The  disorder 
may  not  be  permanently  and  altogether  eradicated — it  may  only  inter- 
mit— it  may  be  liable  to  return ;  but  if  the  mind  is  apparently  rational 
upon  all  subjects,  and  no  symptom  of  delusion  can  be  called  forth  on 
any  subject,  the  disorder  is  for  that  time  absent;  there  is  then  an  inter- 
val, if  there  be  any  such  thing  as  a  lucid  interval.  It  may  often  be  dif- 
ficult to  proved  a  lucid  interval,  because  it  is  difficult  to  ascertain  the 
total  absence  of  all  delusion. 

Where  clear,  decided,  and  undoubted  insanity  has  been  established  to 
have  once  existed  before  the  contested  transaction,  acts  otherw^ise  of  a 
doubtful  character  may  become  of  more  force  in  proof  of  its  existence 
at  the  time  in  question.  Even  acts  decidedly  of  an  insane  character 
occurring  after  the  transaction  may  reflect  back  upon  acts,  otherwise 
equivocal,  about  the  time  of  the  transaction  itself,  or  on  the  general 
deportment  of  the  party  :  but  where  there  are  no  decided  acts  proved 
ever  to  have  taken  place ;  when  all  the  acts  are  equivocal ;  when  they 
may  be  attributed  to  other  causes,  to  violent  passion,  to  intoxication 
operating  upon  a  mind  naturally  excitable,  I  am  not  aware  that  in  any 
case  such  equivocal  acts,  however  numerous,  have  been  held  to  establish 
insanity. 

The  sort  of  case  set  up  in  this  suit  has  been  already  in  some  degree 
described.  Before  adverting  to  the  nature  of  the  evidence  adduced  in 
support  of  it,  I  will  briefly  refer  to  the  history  and  character  of  the 
deceased. 

The  deceased  was  born  about  the  year  1765.  She  was  the  dauffhter 
and  only  child  of  Gideon  Fournier,  a  police  magistrate  at  Union  Uall, 
who  resided  many  years  in  Gainsford  Street,  Horsleydown,  where  the 
deceased  died.  The  character  of  the  neighbourhood  of  that  part  of  the 
town  is  pretty  well  known.  Her  mother  was  fond  of  dress,  and  neither 
father  or  mother  seems  to  have  been  very  severe  in  their  restraint  of  the 
daughter:  she  was  a  girl  of  rather  a  truant  disposition;  she  liked  to  go 
to  tea-gardens  and  such  places  of  public  amusement,  and  was  not  much 
oontroled  by  her  parents;  nor  was  Horsleydown  likely  to  produce  soci- 
ety calculated  to  engage  a  young  girl  of*^  strong  feelings  in  a  circle  of 
mere  domestic  visits.  In  1795,  the  deceased,  then  of  the  age  of  thirty, 
having  about  three  years  before  declined  the  offer  of  a  Mr.  Sryant/was 
married  to  Morice — he  was  engaged  as  a  clerk  in  a  brewery;  and 
thouffh  at  first  the  connection  appears  to  have  obtained  the  .sanction  of 
the  father,  yet  his  consent  havmg  been  subsequently  withdrawn,  the 
marriage  was  clandestine.  A  ^^conciliation,  however,  shortly  afterwards 
took  place,  and  the  deceased  and  her  husband  went  to  reside  next  door 
to  her  parents.  In  1805  Mmce  died;  and  the  deceased  in  this  cause 
from  that  time  continued  a  widow.  In  1812  the  father  (then  a  widower, 
for  his  wife  died  a  year  or  two  before)  died ;  and  after  his  death  the 
deceased  threw  his  house  and  her  own  into  one,  and  continued  ever  after- 
wards to  occupy  bdth.  -  * 

In  1808  the  deceased  had,  under  the  will  of  her  aunt,  Mrs.  Perrot, 
become  possessed  of  certain  property,  some  articles  of  which  were  in  the 
hands  of  the  Alderson  jfamdy ;  she  brought  an  action  to  recover  that 
property,  and  obtained  a  verdict  subject  to  a  reference.  In  the  course.of 
that  transaction  the  deceased  made  an  affidavit,  on  account  of  which  the 
Aldersons  indicted  her  for  perjury,  and  she  was  convicted.  Upon  the 
interposition  of  friends,  particularly  of  a  friend  named  Dyne,  they  were. 
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^ith  some  difficulty,  prevailed  upon  not  to  brin^  the  deceased  up  for 
judgment :  but  this  transaction  produced  such  an  alienation  that  no  inter- 
course ever  afterwards  took  place  between  the  deceased  and  the  Aldersons. 
It  is  not  denied  that  it  was  highly  improbable  that  if  she  made  any  will 
the  Aldersons  would  be  benentted.  Any  will  made  by  the  deceased  in 
her  senses  would  be  adverse  to  the  Aldersons — they  stand  not  upon  the 
deceased  having  any  sane  intention  to  benefit  them,  but  upon  their  legal 
rights  as  ^ next  of  kin,  as  they  undoubtedly  are  entitled  to  do.  They 
must,  however,  prove  the  deceased  insane  as  they  have  alleged  and  un- 
dertaken to  prove. 

I  have  already  said  that  the  deceased  was  of  a  truant  temper,  of 
strong  passions,  and  was  never  much  controlled.  It  appears  not  merely 
by  the  depositions  of  witnesses,  but  by  a  memorandum-Dook  in  her  own 
handwritmg,  that  her  mind  was  extremely  vicious ;  her  constitution 
highly  lascivious  and  corrupt — not  restrained  by  the  modesty  of  hjer  sex, 
nor  brought  into  subjection  by  religious  or  moral  principles.  After  the 
death  of  her  parents,  having  a  considerable  propngrty  nt  her  own  com- 
mand and  disposal-- living  at  Horsleydown — nearly  fifty  years  of  age 
-—having  no  near  relations,  (for  the  Aldersons,  her  second  cousins,  were 
the  nearest) — having  no  respectable  society  nor  connexions — convicted 
of  perjury — she  gave  way  to  her  natural  profligate  propensities,  and  to 
the  vices  belonging  to  her  passions,  and  among  other  tqings  indulged  in 
the  frequent  and  excessive  use  of  spirituous  liquors. 

The  question  then  is,  whether  she  became  actually  insane  in  the  legal 
and  correct  meaning  of  the  term  insanity ;  or  whether  she  was  only 
guilty  of  those  extravagancies  of  which  a  person  of  such  a  character 
and  so  excited  would  occasionally,  or  even  frequently,  be  guilty.  There 
is  produced  a  cloud  of  witnesses — that  is  every  witness  examined  on 
Alderson's  plea — who  gave  unhesitating  opinions  that  the  deceased  was 
mad :  but  their  opinions  are  of  little  weight.  A  drunken  woman  in 
the  streets  excited  by  spirituous  liquors,  forgets  the  modesty  of  her  sex, 
is  guilty  of  every  sort  of  extravagance,  talks  irrationally,  is  hooted  and 
pursued  and  pulled  about  by  boys,  so  that  every  person  who  sees  her 
says, — "  she  is  a  mad  woman"  or,  "  she  must  be  either  drunk  or  mad." 
There  is  hardly  an  act  of  which  an  insane  person  can  be  guilty  which 
ma^  not  arise  from  intoxication.  Intoxication  is  in  truth  temporary  in- 
sanity, (see  Treatise  on  Equity,  c.  II.  s.  3,  p.  67,  5th  ed.) :  the  brain  is 
incapable  of  discharging  its  proper  functions :  there  is  temporary  mania 
— but  that  species  of  derangement,  when  the  exciting  cause  is  removed, 
ceases ;  sobriety  brings  with  it  a  return  of  reason. 

Now  the  case  set  up  is,  that  the  deceased  at  all  times  and  from  her  ear- 
liest life  was  deranged,  was  of  unsound  mind.  Is  that  the  truth  of  the  case? 
Notwithstanding  there  is  this  cloud  of  witnesses  to  opinion  and  to  cer- 
tain acts,  is  the  case  set  up  reconcileable  even  with  the  documents  in  the 
deceased's  handwriting  already  referred  to?  It  is  proper  to  consider 
how  these  witnesses  are  got  together.     I  have  already  stated  that  the 

[»lea  lavs  that  all  the  acts  enumerated  occurred  throughout  her  whole 
ife  and  at  all  times.  At  the  head  of  the  sixty-nine  witnesses  is  Miss 
Daniel,  who  after  stating  that  she  knew  the  deceased  intimately  from 
1814  to  1822,  thus  deposes: — ^''During  the  whole  of  mv  acquaintance 
with  her  she  was  unquestionably  of  unsound  mind  andf  deranged :  in 
speaking  of  her  capacity  I  should  not  merely  call  it  weak  and  slender, 
but  distorted  and  vicious ;  her  countenance  was  generally  if  not  always 
Vol.  v.  29 
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marked  by  an  extraordinary  wildness  of  expression,  her  manners,  con- 
duct, behaviour,  and  deportment  vfere  uniformly  strange  and  eccentric 
— extremely  so ;  and  that  indicated  a  deranged  and  unsound  mind  and 
intellect :  they  were  such  as  to  make  me  at  all  times  and  under  all  cir^ 
cumstances  consider  her  as  insane  and  crazy.  I  can  safely  and  con- 
scientiously say,  that  I  never  for  one  single  hour  during  my  acquaintance 
with  her  tielieved  that  she  knew  what  ste  was  about,  or  that  she  was  in 
her  right  senses,  or  capable  of  doing  any  act  which  required  thought, 
judgment,  or  reflection.  I  considered  her  more  than  insane — a  decided 
maniac :  she  was  always  treated  and  spoken  of  by  every  person  with 
whom  I  ever  saw  her,  or  by  whom  I  ever  heard  her  spoken  of,  as  an 
insane  and  mad  woman,  and  as  having  been  out  of  her  senses :  the  ser- 
vants used  to  call  her  *  mad  Mrs.  Morice,'  they  used  to  say  '  here  comes 
mad  Mrs.  Morice,'  and  I  have  heard  people  in  the  streets  point  her  out 
and  call  her  *  mad  mother  Morice.' " 

This  is  the  general  account  given  by  this  witness;  and  on  subsequent 
articles  in  support  of  these  opinions  she  deposes  to  a  multitude  of  acts  so 
profane,  so  fiitny,  so  obscene,  so  disgusting — many  of  them  taking  place 
not  only  in  her  presence,  but  in  that  of  the  witness'  own  father  also, 
that  no  general  words  can  describe  them,  and  the  particulars  of  them  are 
quite  unfit  to  be  stated.  But  what  does  the  witness  admit?  That  for 
seven  years,  she,  a  young  unmarried  woman  of  25  or  26  years  of  age, 
and  her  ovm  father,  were  the  constant  associates  of  this  insane,  disgust- 
ing person,  borrowing  money  of  her,  she,  the  witness,  repaying  her,  her 
father  acknowledging  by  note  a  debt  of  1,900/.,  though  now  his  daughter 
describes  the  deceased  as  so  mad  that  she  was  incapable  of  any  rational 
act.  To  describe  the  deposition  of  this  witness  is  impossible,  and  if  pos- 
sible it  would  be  unfit ;  it  occupies  sixty  sides  of  paper.  The  Court  for- 
bears to  express  more  strondy  its  opinion  of  her  evidence.  It  seems 
highly  probable  that  Mr.  Alaerson  was  induced  to  frame  his  allegation 
prmcipally  from  the  account  he  received  from  this  woman. 

I  must  next  consider  the  course  followed  to  get  together  the  host  of 
witnesses  to  prove  this  allegation.  A  room  is  taken  at  "  The  Ship  in 
Distress" — ^a  tavern  at  Horsleydown :  there  the  witnesses  attend  and 
are  entertained ;  they  talk  the  matter  over,  a  Ions  bill  is  incurred,  the 
landlord  and  landlady  are  two  of  the  witnesses — Mr.  Alderson  goes  there 
frequently,  and  carries  his  own  claret  there.  How  is  the  Court  to  esti- 
mate the  decree  of  reliance  to  be  placed  on  witnesses  so  got  together  and 
so  brought  rorward  7  In  the  next  place,  even  if  there  was  no  such  cause 
to  deduct  from  the  credit  of  the  witnesses,  still  the  very  nature  of  the 
plea  forms  a  considerable  deduction — they  are  not  brought  to  speak  to 
specific  facts  fixed  by  time,  place,  and  circumstances,  but  to  transactions 
and  conduct  spread  over  many  years  and  which  they  describe  as  if  con- 
stant and  continuous  habits.  The  will  is  made  eight  years  before  her 
death.  If  the  deceased  had  been  seen  a  few  times  guilty  of  extravagan- 
cies or  indecencies  in  the  streets,  a  witness  would  club  them  together  in 
his  mind  without  even  meaning  to  depose  untruly,  and  would  describe 
the  conduct  as  a  constant  and  perpetual  habit.  It  is  only  in  this  view 
that  it  is  possible  to  reconcile  tne  depositions  of  the  witnesses  not  only 
with  the  adverse  witnesses,  but  with  the  written  exhibits.  Many  of  the 
witnesses,  from  the  tenor  and  tone  of  their  depositions  and  from  the  in- 
consistency of  their  own  conduct  at  the  time  with  the  account  they  now 
relate,  convince  me  that  they  have  given  a  very  inflamed  and  exagg^rat- 
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,ed  statement  of  the  conduct  of  the  deceased.  Many  others  convince  me 
that  they  have  inferred  and  deduced  a  general  habit  from  a  few  particu- 
lar fiicts — ^some  from  merely  conversing  with  each  other  on  the  conduct 
of  the  deceased.  It  is  impracticable  to  wade  through  this  mass  of  evi- 
dence, so  as  to  assign  reasons  applying  to  each  particular  witness  or  to 
the  facts  which  he  relates,  and  to  select  a  few  would  hardly  afford  more 
satisfaction.  I  will  only  notice  one  or  two ;  I  will  take,  for  instance,  the 
second  witness — whose  evidence  immediately  follows  that  of  Miss  Daniel 
— John  Sutton,  who  lived  in  the  deceased's  house  for  eleven  years — from 
1813  to  1824 :  his  two  wives  acting  as  her  servants;  his  first  wife  died  in 
her  service,  and  on  marrying  again  his  second  wife  in  like  manner  became 
her  servant ;  she  did  not  take  alarm  at  the  deceased  for  four  years,  for 
she  remained  there  till  1824,  two  years  after  the  will  was  made :  Sutton 
says,  on  the  second  article : — 

**  I  lived  in  Mrs.  Morice's  house  near  upon  eleven  years,  I  went  there 
as  nigh  as  I  can  guess  in  1813  and  quitted  in  1824.  I  was  no  servant  of 
hers,  and  never  had  any  thing  from  her :  my  wives — both  of  them — 
were  her  housekeepers ;  and  I  was  allowed  to  live  in  the  house  with 
them.  When  my  first  wife  died,  Mrs.  Morice  told  me  to  look  out  for  a 
good  honest  womar),  such  as  I  could  recommend  to  be  her  housekeeper, 
and  a  neighbour  of  mine,  whom  I  had  known  twenty  years,  I  married  in 
1820,  and  we  were  obliged  to  leave  Mrs.  Morice  in  1824:  the  deceased 
was  not  a  clever  woman  at  all,  and  I  believe  she  was  deranged  during 
the  whole  time  I  lived  in  her  house ;  she  was  not  a  raving  mad  woman, 
but  I  cftn  say  that  she  was  positively  mad, — not  in  her  right  senses  for 
one  single  moment  during  the  whole  time  I  lived  with  her.  I  could  tell 
such  thmgs  of  her  as  are  scarcely  to  be  believed  :  I  always  thought  her 
a  verv  strange  looking  woman,  and  I  knew  her  by  sight  many  years  be- 
fore 1  lived  with  her :  it  was  not  so  much  the  wildness  of  her  looks  as 
her  general  appearance,  her  manners,  her  conduct  (in  doors  and  out, 
drunk  and  sober,  and  she  was  very  much  attached  to  liquor— but  drunk 
or  sober  it  was  all  one,  she  was  always  mad)  were  so  strange  that  it  was 
clear  to  any  person  who  saw  her,  that  she  was  quite  mad  crazy :  I  al- 
ways considered  her  a  lunatic  altogether,  and  treated  her  as  one :  my 
E resent  wife  was  obliged  to  leave  her  because  she  was  quite  afraid  of 
er ;  and  for  that  reason  we  left.  She  was  spoken  of  as  '  mad  Morice' 
in  the  whole  neighbourhood:  the  boys  used  to  call  after  her  'mad 
Morice'  and  no  wonder,  seeing  that  as  she  walked  aboi^t  in  the  streets, 
she  stopf>ed  and  talked  to  fishwomen  and  prostitutes :  they  were  the  only 
fit  company  for  her :  no  body  respectable  could  have  any  thing  to  say 
to  her." 

Such  is  his  inflamed  and  exaggerated  account :  but  he^is  a  disappoint- 
ed witness,  for  he  expected  a  legacy,  and  I  quite  agree  with  him  that  he 
tells  such  things  of  her  as  can  scarcely  be  believed — it  so  happens  that 
above  twenty  of  Mrs.  Morice's  letters,  written  to  Mr.  and  Mrs.  Dyne 
during  four  years  of  this  very  period — ^from  1810  to  1816--are  quite 
rational  letters  touching  upon  the  ordinary  topics  which  would  naturally 
occur,  and  are  quite  irreconcileable  with  the  account  given  by  Sutton 
''  that  the  deceased  was  at  all  times  drunk  or  sober,  insane." 

I  have  already  said,  that  it  is  in  vain  to  select  particular  witnesses  or 
to  attempt  to  discuss  each  deposition.  I  am  obliged  to  content  myself 
with  stating  the  impression  left  on  my  mind  by  the  general  result.  The 
Court  therefore  can  only  declare  generally,  that  the  evidence,  so  fiir  as 
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it  is  credible  at  all,  does  not,  in  its  judgment,  make  out  decided  actual 
insanity ;  for  no  act  is  proved  bv  credible  witnesses  which  cannot  be  ac- 
counted for  by  the  excitement  of  liquor.  Even  the  acts  which  may  have 
been  produced  by  that  excitement  were  not  constant  and  habitual;  those 
exhibits  in  her  own  handwriting,  to  which  reference  has  been  already 
made,  showing,  that  at  the  times  when  they  were  written  she  was  in  a 
sound  state  ofmind ;  and,  above  all,  no  fixed  and  settled  state  of  delusion 
is  proved  by  which  the  Court  is  enabled  to  say  that  at  any  one  time  or 
on  any  one  subject  the  deceased  was  actually  and  essentially  insane,  so 
as  to  be  legally  incapacitated  from  disposing  of  her  property  either  in 
her  life-time  or  after  her  death. 

Unless  then  it  could  be  shown  that  at  the  particular  time  when  the 
will  was  made  the  deceased  was  so  excited  by  liquor,  or  so  conducted 
herself  in  doin^  the  particular  act  as  to  be  legally  disqualified  at  the 
moment  from  giving  effect  to  such  act,  the  case  of  the  next  of  kin  fails  (a) ; 
still  more  does  their  evidence  fail  to  establish  satisfactorily  that  the  de- 
ceased was  at  all  tiroes,  or  generally,  a  person  of  unsound  mind. 

But  when  the  Court  looks  further,  and  examines  the  evidence  produc- 
ed by  the  executors,  it  has  still  less  difficulty  in  arriving  at  the  same 
conclusion.  The  Court  has  before  it  the  whole  history  of  the  deceased's 
life :  her  various  acts  respecting  her  property — her  various  testamentary 
acts — the  manner  in  which  she  was  considered  and  treated  by  her  family 
and  friends — the  manner  in  which  she  conducted  herself  when  away  from 
Horsleydown — at  the  Bank — on  excursions  into  the  country — ^with  her 
tradesmen — all  this  corroborated  by  her  correspondence  at  various  periods 
of  her  life,  and  by  an  accurate  private  account  in  her  6wn  handwriting 
of  the  dividends  she  received  during  the  very  last  year  of  her  life.  In 
1792  Mr.  Bryant  pays  his  addresses  to  her — he  receives  a  polite  answer 
from  her  father,  not  declining  the  offer  because  he  disapproves  of  the 
connexion,  not  because  his  daughter  is  unfit  to  contract  marriage,  but 
because  she  is  not  willing  to  accept  it — because  Mr.  Bryant  is  not  his 
daughter's  chpice.  In  1795  she  marries  Mr.  Morice, — they  live  together 
eight  or  nine  years ;  and  there  is  a  letter  from  him,  written  while  he  was 
at  Paris,  in  1802,  bearing  every  mark  of  being  addressed  to  a  wife  who 
conducted  herself  with  propriety,  and  signed  **  her  loving  and  affection- 
ate husband."  Her  uncle,  Mr.  Newton,  and  her  aunt,  Mrs.  Perrot,  leave 
her  very  considerable  property,  and.  she  becomes  their  legal  representa- 
tive. If  they  had  considered  her  insane  they  would  surely  have  taken  a 
different  course  for  her  protection.  In  1809  her  nearest  relations,  the 
Messrs.  Alderson,  indicted  her  for  perjury; — no  great , proof  that  they 
thought  her  insane.  She  takes  every  precaution  to  guard  against  the 
consequences  of  conviction,  by  assigning  over  her  property  and  making 
preparations  for  emigrating  to  America.  She  disposes  of  several  parts 
of  her  real  estate.  Mr.  Mason,  a  highly  respectable  witness,  has  frequent 
and  loDg  interviews  with  her  upon  different  transactions  of  business  at 
that  time ;  he  speaks  to  her  perfect  sanity ;  so  that  it  is  not  merely  the 
formal  acts  of  business  themselves,  but  her  conduct,  deportment,  and 
understanding,  accompanying  those  acts  to  which  he  deposes.    In  1809 

(a)  In  Cory  ▼.  Cory,  1  Vet.  19,  Lord  Hardwicke  was  of  opinion,  that  (fie  dnmkennen  of  one 
of  the  parties  was  not  sufficient  to  set  aside  a  reasonable  agreement  to  setUe  disputes  in  a  Amilj, 
unless  some  nnfair  adTantajfe  were  taken.  Bat  in  Cole  y,  12o6iti«,  per  Holt,  Bull  N.  P.  179, 
the  defendant  may  ^ive  in  evidence  that  they  made  him  sign  the  bond  when  he  was  to  drank  be 
did  not  know  what  he  did. 
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she  makes  a  will,  giving  her  property  to  her  father  for  life»  and  then  to 
Davis  and  Humphreys,  her  solicitor.  This  will  was  made  with  reference 
to  the  prosecution  for  perjury. 

Durmg  that  prosecution  Mr.  Dyne  had  rendered  her  very  essential 
service ;  she  consequently  makes  a  will  giving  every  thing  to  her  father 
for  life  and  then  to  the  Dynes.  She  also  secures  to  Dyne  a  considerable 
sum  by  transfer  of  stock,  she  was  however  to  enjoy  the  income  for  life. 
This  was  just  after  the  death  of  her  father,  who  (it  should  have  been 
mentioned)  died  intestate  and  consequently  he  a  man  of  business  must 
have  thought  her  competent  to  the  management  and  enjoyment  of  his 
property.  The  will  in  favour  of  Dyne  was  adhered  to  till  after  his 
death  in  1816.  There  are  exhibited  a  number  of  letters  to  Mr.  and 
Mrs.  Dyne  from  1810  to  1816  proving  canity  and  capacity  beyond  all 
dispute :  the  first  is  dated  November  21,  1810,  and  is  as  follows : 

MT  D.  MAI^AM 

I  am  to  thank  you  most  kindly  for  the  privations  I  have  occasioned 
you  by  Mr.  Dynes  continual  absence  from  his  home  on  my  concerns. 
Allow  me  to  express  my  gratitude  both  to  him  and  you  for  services  the 
extent  of  which  I  cannot  express,  and  to  assure  you  both  that  I  shall 
always  keep  in  mind  both  your  interests  considering  them  as  my  own  I 
have  taken  the  liberty  of  sending  trinieU  by  Mr.  Dyne  for  your  Harriott 
as  a  memorial  of  my  friendship  and  wish  her  health  to  enjoy  it,  and 
which  though  intended  for  her  I  beff  may  be  at  your  disposal  till  you 
think  it  proper  time  to  give  it.    With  my  father's  best  compliments 

I  am  very  sincerely  yours, 

\  EUXABOTH  MORICE.. 

I  am  happy  to  say  that  by  Mr.  Dynes  exertion  I  am  now  in  possession 
of  all  my  property. 

(Superscribed)  Mrs.  Dyne,  Ash,  Farnham  Surry. 

This  is  just  after  she  gets  rid  of  the  indictment  for  perjury;  and  there 
are  above  twenty  letters,  equally  sane,  written  at  intervals  during  a 
period  of  six  years  even  till  after  his  death.  It  is  in  vain  to  say  that  it 
was  not  wise  to  give  so  much  to  Dyne,  that  it  was  over-estimatins  his 
services,  that  it  was  a  wasteful  disposal  of  her  property  :  she  had  been 
rescued  from  the  effects  of  this  indictment,  from  the  supposed  necessity 
of  being  an  exile  from  her  country,  and  her  gratitude  for  that  rescue 
absorb^  her  sense  of  all  other  services,  and  induced  her  to  ^ve  the 
Dynes  her  whole  property.  Surely  this  ofiers  no  proof  of  insanity,  nor 
raises  any  inference  of  fraud  and  imposition. 

About  the  time  of  Dyne's  death,  if  Knoller  and  Walker  are  to  be  be- 
lieved, the  deceased  indulged  in  a  good  deal  of  profligacy.  Knoller  had 
rescued  her  from  an  assault  of  her  servant,  Wilson :  Wilson  was  turned 
away,  and  in  the  will  of  1815,  Knoller  has  a  legacy  of  100/. — not  a  very 
extravagant  reward  for  the  service  he  had  rendered  her. 

Comparing  the  evidence  of  these  two  witnesses,  no  very  great  reliance 
can  be  placed  on  either:  for  though  Walker  has  not  been  a  frequentef 
of  *'  the  Ship  in  Distress,"  there  are  some  circumstances  relating  to  her 
conduct  not  quite  reconcile'able  with  the  account  she  has  given  of  tht 
deceased.    It  is  not  of  sufficient  importance  to  discuss  it  minutely. 

On  the  death  of  Dyne— on  the  very  day  of  the  funeral — the  deceased 
makes  a  codicil  giving  every  thing  to  his  daughter,  but  for  some  reason* 
or  by  same  representation  made  to  her,  she  in  a  very  short  time  made  a 
will  favourable  to  the  Aldridges  and  Daniels.    During  the  period  that 
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will  was  in  force,  viz.  from  1816  to  1820,  it  is  not  improbable  that  the 
deceased  was  encouraged  in  her  vicious  propensities,  and  that  advantage 
was  taken  of  her  habit  of  intoxication.  A  more  profligate  course  of  con- 
duct than  was  pursued  by  Dr.  Daniel  and  his  daughter,  as  related  by 
Miss  Daniel  herself,  cannot  well  be  imagined :  but  at  length  the  deceased 
became  sensible  of  their  views — she  employed  Batsford  in  some  mattera 
of  business  the  latter  end  of  1819  and  beginning  of  1820 — she  then  gave 
the  Daniels  a  smaller  benefit,  and  she  soon  after  made  the  will  in  ques- 
tion discarding  them  altogether. 

To  that  will,  made  in  1822,  and  propounded  in  this  cause,  the  deceas- 
ed adhered  down  to  her  death — that  is  for  eight  years.  If  there  were 
any  trace  that  -Mr.  Batsford  had  been  conducting  himself  towards  the 
deceased,  either  in  procuring  this  will  or  in  inducing  her  to  adhere  to  it, 
in  the  same  manner  that  Ann  Daniel  describes  that  her  father  and  /ler- 
self  acted  towards  the  deceased  for  six  or  seven  years,  the  Court  would 
be  warranted  in  imputing  fraud  and  imposition,  to  Mr.  Batsford ;  but 
there  is  nothing  of  the  sort:  Mr.  Batsford  had  no  further  intercourse 
with  the  deceased  than  became  him'  and  was  necessary  as  her  solicitor. 

The  deceased,  from  the  execution  of  the  will  to  her  death,  continues 
to  conduct  her  own  affairs ;  she  goes  to  the  Bank  and  receives  her  divi< 
dends ;  and  the  clerks  at  the  Bank,  and  Mr.  Wheeler,  the  brother  of  the 
executor,  areexamined,  and  give  a  full  account  of  her  conduct  and  beha- 
viour, clearly  evincing  soundness  of  mind.  It  is  hardly  doing  justice  to 
the  case  to  omit  stating  their  evidence  in  detail,  but  I  shall  venture  to 
forbear.  It  was  her  habit  to  make  excursions  into  the  country— either 
merely  spending  the  day,  or  passing  some  months  during  the  summer,  at 
different  watenng  places  or  makmg  tours.  She  might  at  setting  off 
from,  or  returning  to,  Horsleydown,  choose  to  make  a  display  before  her 
neighbours,  and  have  four,  or  even  on  one  occasion,  six  horses,  and  be 
finely  dressed,  and  lean  forward  in  her  carriage  to  display  herself-^-she 
was  a  vain  woman,  and  she  held  her  neighbours  in  great  contempt  and 
liked  to  make  an  exhibition  before  them :  but  that  does  not  amount  to 
insanity.  The  landlord  at  the  Tiger's  Head,  at  Southend,  proves  the 
manner  of  her  coming  to  his  house  to  spend  the  day,  and  that  she  con- 
ducted herself  with  great  propriety  :  and  this — not  upon  one  occasion, 
but  for  several  years  together,  and  several  times  in  each  year.  The 
period  spoken  to  by  this  witness,  includes  the  time  when  the  will  was 
made.  Again,  a  lady  at  Margate — who  lets  out  lodgings  which  the 
deceased  occupied  for  a  month,  and  would  have  occupied  a  second  time 
had  they  not  oeen  previously  engaged — states :  "  During  a  month  in 
July  or  August,  1820,  a  lady  had  IcNclgings  (a  bed  room  and  parlour)  in 
my  house  at  Margate :  I  knew  her  to  be  the  deceased ;  for  she  invited 
me  to  call  upon  her  in  Gainsford  Street,  spoke  of  Mr.  Batsford,  her 
attorney,  of  her  mpther's  name  being  Newton,  and  of  herself  being  a 
descendant  of  Sir  Isaac  Newton :  she  came  first  and  looked  at  my  lodg- 
ings, agreed  on  the  terms  for  a  month  certain,  and  staid  the  exact  time 
to  a  day :  she  came  as  a  stranger,  accompanied  by  her  female  servant. 
During  that  month  I  saw  the  deceased  continually,  several  times  a  day, 
and  seldom  a  day  passed  that  we  did  not  spend  an  hour  or  two  together : 
she  would  send  for  me  to  sit  half  an  hour  with  her  after  dinner;  and  we 
frequently  walked  together  in  the  fields :  she  was  a  very  conversable 
and  pleasant  companion,  never  conducted  herself  otherwise  than  ration- 
ally and  sensibly,  seemed  a  clever  well-informed  woman,  always  managed 
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the  house-keeping  herself,  marketed  herself,  and  gave  directions  how  she 
would  have  the  things  cooked ;  put  down  the  expenses  in  a  book,  and  at 
the  end  of  the  month  came  to  me  of  her  accord,  said  she  had  agreed 
with  me  for  so  much,  and  paid  me  the  exact  amount  according  to  the 
agreement.  About  six  years  ago  (that  is  about  1824)  she  again  came  to 
Margate,  drove  to  my  house,  and  much  wished  to  have  my  lodgings ; 
but  tney  were  full,  and  she  took  another  lodging:  she  staid  there  two  or 
three  weeks :  she  came  for  a  month,  but  as  she  said  she  did  not  like  her 
lodgings,  she  left  before  the  time.  During  this  period  I  saw  a  good  deal 
of  her ;  she  would  call  in  occasionally  every  two  or  three  days  tor  a  few 
minutes'  chat,  and  at  other  times,  would  stop  more  than  hour  with  me : 
two  or  three  times  my  dauffhter  and  I  visited  her  at  her  lodgings ;  she 
always  appeared  a  sensible  woman,  one  that  I  should  call  a  sharp 
woman — not  to  be  deceived,  and  who  looked  after  her  own  interest.  On 
both  her  visits  to  Margate  I  had  much  conversation  on  dilierent  subjects 
with  her,  but  I  never  knew  her  talk  otherwise  than  perfectly  rationally 
and  sensibly,  and  she  conducted  herself  like  any  otner  gentlewoman.'' 
As  these  visits  were  in  1820  and  1824,  the  witness  was  quite  competent 
to  speak  to  her  capacity  about  the  time  of  her  will. 

These  are  witnesses  entirely  aloof  from  all  connection  with  the  par* 
ties  or  the  neighbourhood,  it  was  not  necessary,  and  it  might  have 
been  difficult,  to  produce  much  evid^nce  of  this  description,  becau^  if 
the  deceased  conducted  herself  properly  at  inns  and  lodging-houses  she 
would  not  be  remembered  and  could  not  be  identified.^  It  is  not  denied 
that  the  deceased  did  almost  every  summer  make  excursions  to  different 
watering  places  and  different  parts  of  the  country  entirely  under  her  own 
guidance  and  management,  and  if  she  had  been  insane,  and  on  these 
occasions  acted  as  Mr.  Alderson's  witnesses  state  she  did  act  at  Hors- 
leydown,  she  might  have  been  recollected :  but  Mr.  Alderson  has  not 
produced  any  evidence  of  any  conduct  of  that  description  at  any  of 
those  places,  except  from  a  servant  picked  up  at  Horsleydown  and  not 
alone  entitled  to  implicit  credit.  There  is  no  evidence  that  she  omitted 
to  pay  her  taxes  or  to  receive  her  dividends*  Here  are  a  multitude  of 
notes — above  twenty — written  by  her  after  the  will  was  made  and  to 
the  last  year  of  her  life  to  different  persons;  yet  no  attempt  has  been 
made  to  show  a  word  ^*  sounding  to  folly"  in  any  of  them — and  here  is 
her  account  in  her  own  handwriting  with  entries  of  the  dividends  re- 
ceived by  her  during  the  last  year  of  her  life  not  denied  to  be  perfectly 
correct 

With  this  body  of  evidence  tending  to  corroborate  the  general  sanity 
of  the  deceased ;  her  testamentary  acts — her  correspondence  at  various 
times  and  with  various  persons — her  transactions  of  business  spoken  to 
by  Mason — by  the  Bank  clerks — and  by  these  other  witnesses,  confirmed 
as  they  are  by  letters  and  exhibits,  how  is  it  possible  that  the  deceased 
could  be  in  that  state  of  continual  insane  excitement  imputed  to  her  by 
Mr.  Alderson's  witnesses  ?  And  further,  reverting  to  the  evidence  of  the 
factum  and  to  the  scripts  in  her  own  handwriting,  the  will  is  in  my  judg- 
ment proved  to  be  the  act  of  a  free  and  capable  testatrix ;  and  must  he 
accordingly  pronounced  for. 

Will  established. 
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ANTROBUS  and  ASHHURST  v.  LEGGATT.-p.  616. 

A  psitj  entering  a  caTcat,  and  alleging  himself  to  be  an  executor  in  the  last  will  of  the  deceas- 
ed, without  inaeiiing  the  date ;  liaa  a  right  to  call  for  an  affidavit  of  scripts,  without  swearing 
as  to  his  belief  that  ho  is  an  executor  in  some  paper  left  by  the  deceased;  and  semble,  without 
being  liable  to  costs. 

Fredbbick  Booth,  by  his  will,  dated  the  28th  of  March  1831,  appoint- 
ed Sir  Edmund  Antrobus,  Bart.,  and  Henry  Ashhurst,  Esq.,  executors : 
they  prayed  probate,  when  an  appearance  was  given  for  Horatio  Leg- 
gatt,  Esq.,  (for  whom  a  caveat  had  been  entered,)  alleging  him  to  be  an 

executor* named  in  the  last  will  of  the  deceased,  dated ,  with  certain 

codicils. — These  papers  were  asserted  to  be  in  Mr.  Ashhurst*s  possession. 
Both  Proctors  were  then  assigned  to  exhibit  proxies  and  affidavits  as  to 
scripts.  Mr.  Ashhurst  and  his  co-executor  alleging  they  had  not  posses- 
sion nor  knowledge  of  any  testamentary  paper,  under  which  I^eggatt 
was  either  executor  or  legatee,  applied  to  the  Court  to  direct  him  to  exhi- 
bit an  affidavit  as  to  his  belief,  that  he  was  an  executor  in  some  testa- 
mentary paper  left  by  the  deceased,  before  an  affidavit  as  to  scripts  was 
brought  in  by  the  executors. 

Dodson  and  Addams  for  the  executors.  The  original  minute  was  in- 
formal, the  date  of  the  alleged  will  not  being  inserted ;  and  if  it  had  not 
been  for  an  assurance  on  the  p^rt  of  Mr.  Leggatt  as  to  the  existence  of  a 
will  in  which  he  had  an  interest,  the  minute  would  not  have  been  con- 
sented to. 

The  King's  Advocate  contra.  The  assignation  is  quite  in  the  usual 
form,  and  tnere  is  no  instance  of  the  enforcement  of  it  being  overruled. 
The  practice  is  uniform. 

Per  Curiam. — Let  the  practice  be  followed. 

The  affidavits  as  to  scripts  were  exchanged.  No  testamentary  paper 
was  annexed  to  Leggatt's  affidavit,  and  it  not  appearing  that  he  was 
either  an  executor  or  legatee;  the  Court  was  on  this  day  moved  to  de- 
cree probate  to  pass,  as  prayed,  and  to  condemn  Leggatt  to  costs. 

Per  Curiam. 

The  Court  decreed  probate ;  but  gave  no  costs. 


IN  THE  CONSISTORY  COURT  OF 

ROCHESTER 


^^.  BRAMWELL  v.  BRAMWELL.— p.  618. 

Centence  of  separation  by  reason  of  adnlterr  and  cruelty  propoanced  on  proof  of  nndne  iamifiar- 
ities,  clandestine  comnranicationf  with  frequent  oppOTtnoities  of  gaUt,  and  concealed  corres- 
pondenoeby  letters  dsnotinff  mat  ardoor  of  paMnon,  if  not  allusions  to  actual  gniH,  (but  no 
credible  proof  of  a  fact  of  aduttery,)  united  with  great  Tioleoce  of  conduct  and  language,  and 
an  attempted  blow. 

On  a  suit  ibr  restitution  the  defendant  must  be  compelled  to  return,  unless  it  be  proved  that  the 
plaintiff^s  inherent  right  is  Ibrieited;  but  semble,  lea  strict  pnjof  of  cruelty  or  adultery  is 
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necessary,  in  aneww  te  ench  a  mut,  than  where  the  party  making  theie  charges  u  the  origU 

nal  complainant 
Condonation  ia  a  conditional  fbr?iTeneM,on  a  full  knowledge  of  all  antecedent  gnilt 
Lem  cruelty  ia  necessary  to  rcnve  condoned  adultery,  than  to  found  an  originaJ  soit 

This  was  a  suit  for  restitution  of  conjugal  rights  brought  by  the  hus" 
band  :  the  citation  issued  on  the  5th  of  August  1838,  but  was  not  served 
until  the  10th  of  March  1829.  A  libel  in  tne  usual  form  having  been  ad- 
oiitted,  a  defensive  allegation,  with  exhibits,  on  the  part  of  the  wife  plead- 
in^  adultery  and  cruelty,  and  praying  a  sentence  of  separation,  was 
debated  and  admitted.  A  responsive  allegation,  setting  up  condonation, 
and  exhibiting  two  letters  from  the  wife,  and  also  a  second  allegation  on 
behalf  of  the  wife,  explanatory  of  the  date  of  one  of  the  letters  annexed 
to  the  responsive  allegation,  were  admitted  without  opposition. 

The  substance  of  these  pleas,  and  the  evidence  in  support  of  them,- 
are  detailed  in  the  judgment. 

The  King's  Advocate  and  Haggard  for  the  wife. 

Addams  for  the  husband. 

Judgment. 

Dr.  Lushinoton. 

This  case  involves  several  questions  :— 

I.  Whether  there  is  any  proof  of  adultery. 

II.  If  adultery  be  proved,  whether  it  has  been  condoned. 

III.  Whether,  if  condonation  be  proved,  it  applies  to  all  the  adultery 
preceding  such  condonation. 

IV.  Ifcondonation  be  proved,  whether  the  previous  adultery  has  been 
revived  by  subsequent  adultery. 

y.  Whether  the  cruelty  proved  be  sufficient  to  found  a  sentence  of 
divorce  per  se,  or  to  revive  former  adultery. 

It  is  to  be  remembered  that  the  husband  in  this  case  commences  the 
suit,  prayinff  that  his  wife  may  be  compelled  to  return  to  cohabitation  i 
and  certainlv  he  is  entitled  to  the  assistance  of  the  Court,  unless  it  can 
be  shown  that  he  has  forfeited  the  right  originally  inherent  in  him. 
Where  the  wife  is  acting  on  the  defensive,  she  is  not  relieved  from  the 
proofof  necessary  facts,  yet,  under  such  circumstances,  the  inferences, 
arising  from  facts  when  established,  may  be  stronger  than  where  she  isr 
the  original  complainant;  thus  where  a  suit  for  the  restitution  of  conju** 
gal  rights  is  promoted  by  the  husband,  the  wife  is  not,  according  to  the 
practice  and  doctrine  of  these  Courts,  held  precisely  to  the  same  strictness 
of  proof. 

The  general  circumstances  of  this  case  are  shortly  these :  marriage  in 
1806;  birth  of  one  child — a  daughter:  and  cohabitation  for  nearljr  twen- 
ty-two years:  that  in  1809  Elizabeth  Jefiery — then  about  eighteen 
years  of  age — came  into  Mr.  and  Mrs.  Bramwell's  service  as  nursery 

8irl ;  in  1816  accompanied  her  mistress  to  Tunbridge  Wells,  where  Mr. 
iramwell  was  under  medical  advice  in  conseqpience  of  a  wound  in  his 
ftice ;  in  1817  was  (daced  at  Tunbridfle  Wells  m  the  care  of  a  house  till 
it  could  be  let ;  and  in  1831  wna  fixed  in  the  Castle  Inn  at  that  place — 
part  of  the  property  at  Tunbridge  Wells  to  which  Mr.  Bramwell  was 
entitled  in  right  of  his  wife,  who  was  possessed  of  a  considerable  fortune. 
These  are  admitted  facts :  and  it  is  not  denied  that  an  improper  attach- 
ment had  sprung  up  between  Mr.  Bramwell  and  Jefiery,  nor  that  a  clan- 
destine correspondence,  carried  on  between  them,  was  detected  by  the 
wife  in  May  1826 ;  but  it  was  correctly  argued,  that  the  question  still 
Vol.  v.  30 
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remained — whether  this  attachment  had  ever  been  consummated  by- 
adultery.  It  may  then  be  necessary  to  inquire^  whether  adultery  is  prov- 
ed in  any  particular  instance :  or  whether^  though  the  particular  time 
and  place  cannot  be  fixed,  there  is  sufficient  to  satisfy  the  mind  of  the 
Court  that  adultery  has  been  committed. 

I.  The  charges  commence  in  1816,  when  Mr.  Bramwell  was  recover- 
ing from  his  wound.  The  proof  of  guilt  at  this  time  depends  entirely  on 
the  credit  of  one  witness :  the  circumstances  to  which  he  deposes  are  not 
in  themselves  altogether  incredible;  and  the  story  receives  some  confir- 
mation from  the  subsequent  intimacy  of  these  parties,  which  necessarily 
reflects  back  on  conduct  of  an  earlier  date.  Still,  antecedent  to  the 
transaction  of  which  this  witness  speaks,  no  familiarity  nor  attention — 
nor  any  thing  that  can  be  regarded  as  the  usual  precursor  of  adultery 
— ^is  established  by  distinct  evidence,  laying  a  foundation  for  this  par- 

^^  ticular  charge.  The  occasion  when,  as  it  is  said,  this  act  of  adultery  took 
place  is  not  in  my  opinion  very  probable.  Looking  then  to  this  absence 
of  probability,  to  the  interval  of  time  that  has  elapsed,  to  the  manner 
in  which  this  witness  has  deposed,  to  his  acknowledgment  of  a  auarrel 
with  Bramwell,  and  to  his  charge  that  Bramwell  had  ill-used  him,  I 
come  to  this  conclusion — ^that  the  evidence  of  this  witness  is,  in  the  ab- 
sence of  all  confirmation,  much  too  questionable  to  be  relied  on,  though 
1  do  not  go  to  the  extent  of  imputing  wilful  perjury;  he  may,  in  words, 
have  spoken  truly,  but  in  substance  his  evidence  is  such  as  I  cannot  re- 
concile with  admitted  facts.  I  therefore  proceed  to  the  consideration  of 
the  next  charge. 

It  is  alleged  that  in  the  spring  of  1817,  while  Jeffrey  had  charge  of 
the  house  at  Tunbridge  Wells,  Mr.  Bramwell  passed  a  night  at  the 
Castle  Inn,  and  that  on  that  night  only  she  had  a  bed  at  this  tavern  in 
a  room  nearly  adjoining  the  one  set  apart  for  Bramwell,  and  opening  in- 
to the  same  passage ;  that  by  his  order  the  door  of  his  bed-room  was  left 
open ;  and  tnat  on  the  night  in  question  they  slept  together  in  her  room. 
This  is  the  substance  of  this  charge,  and  it  is  proved  that  on  the  occa- 
sbn  referred  to  Jeffery  drank  tea  with  Bramwell,  and,  instead  of  re- 
turning to  the  house  of  which  she  had  the  care,  remained  during  that 

f,  night  at  the  inn ;  and  on  the  following  morning  her  bed  retaineid  the 
impressions  of  two  persons.  These  facts,  together  with  the  situation  of 
the  respective  rooms,  certainly  lay  a  case  of  extremely  strong  suspicion 
— that  on  that  night  Bramwell  ana  Jeffery  slept  together  in  her  room.  It 
certainly  is  very  difficult  for  the  Court  not  to  arrive  at  that  conclusion ; 
and  if  the  letters,  on  which  I  shall  presently  comment,  had  borne  distinct 
reference  to  this  particular  period,  and  had  been  coupled  with  previous 
familiarities,  I  should  not  have  hesitated  in  so  doing :  but  this  charge  is 
coupled  with  no  previous  distinct  familiarity,  and,  from  its  remoteness, 
subsequent  familiarities  cannot  operate  upon  it  retrospectively  with  any 

^/^^  ^reat  force.  However  strongly,  therefore,  I  might  be  inchned,  as  an 
individual,  to  draw  from  these  facts  an  inference  of  guilt,  I  hardly  feel 
justified  in  my  judicial  capacity  to  pronounce  that  adultery  was  com- 
mitted on  this  particular  night. 

No  other  specific  act  is  charged  till  1824.  What  however  took  place 
in  the  interval  is  extremely  suspicious.  The  first  circumstance  power- 
fully affecting  my  mind  is,  that  Elizabeth  Jefiery — the  nurse  in  Mr. 
Bramwell's  family,  a  young  unmarried  woman,  not  in  the  slightest  degree 
educated  for  such  an  occupation, — is  put  by  Mr.  Bramwell  into  the 
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Castle  Inn,  as  mistress,  in  the  year  1821 :  and  in  this,  and  the  two  fol- 
lowing years,  he  frequently  went  to  Turnbridge  Wells,  passed  several 
days  at  this  Inn,  and  associated  with  Jeffery.  The  visits  and  intercourse 
are  admitted ;  but  it  is  said  they  were  the  necessary  result  of  business  at 
Tunbridge  Wells ;  and  that  berore  Jeffery  left  Mr.  and  Mrs.  Bramwell's 
service  she  was  treated  by  them  as  a  companion.  Such  are  the  excuses 
offered  for  the  intimacy ;  but  improper  familiarities  cannot  be  justified 
by  any  supposed  necessity  for  frequent  intercourse ;  and  if  the  guilty  in- 
clination be  proved,  undoubtedly  there  was  ample  opportunity  for  gra- 
tifying a  criminal  passion.  That  such  familiarities  did  pass  between 
Jeflfery  and  her  landlord  are  fully  established  upon  the  testimony  of  three 
witnesses.  Carpenter,  then  a  servant  at  the  Inn,  proves  that  he  fre- 
quently saw  them  standing  by  the  fire  in  the  bar,  Mr.  Bramwell's  arm 
round  her  waist ;  that  on  vntness  entering^  they  moved  away  and  were 
confused ;  that  he  has  seen  their  faces  close  together  as  if  they  were  kiss- 
ing; and  in  passing  by  Jeffery 's  bed  room,  has  heard  Bramwell's  voice 
in  the  room,  speakmg  loud  and  scolding  her;  and  on  two  occasions,  in 
the  morning,  he  speals  to  seeing  them  TOth  in  his  mistress's  bed  room^ 
but  dressed. 

Mary  Earl  deposes  nearly  to  the  same  effect,  though  perhaps  a  little 
stronger :  she  speaks  to  endearing  expressions,  and  to  kisses.  Martha 
Wiles  states,  that  she  has  seen  Bramwell  in  her  mistress'  bed  room ;  but 
that,  she  adds,  was  on  an  occasion  of  her  being  ill :  she  also  speaks  to  a 
kiss. 

Unquestionably  this  is  evidence  of  improper  familiarity :  and  the  wit- 
nesses depose  to  other  circumstances  which  demonstrate  a  guilty  attach- 
ment. I  do  not  however  entirely  rely  on  their  evidence,  although  nothing 
has  been,  or  indeed  can  well  be,  urged  to  affect  the  credit  of  Carpenter 
and  Wiles :  but  this  undue  and  guilty  familiarity  between  these  parties 
is  manifest  from,  and  confirmed  to  its  full  extent  by,  the  letters  annexed 
to  Mrs.  Bramwell's  allegation :  they  therefore  require,  before  I  state  my 
impression  of  the  whole  case,  a  particular  attention. 

The  first  exhibit,  to  which  I  shall  refer,  is  an  unfinished  letter,  the 
discovery  of  which  appears  to  have  first  raised  a  suspicion  in  Mrs.  Bram- 
well's mind  of  her  nusband's  infidelity.  It  is  now  admitted  that  this 
exhibit  is  in  Bramwell's  writing,  and  that  the  person  addressed  is  Eliza- 
beth Jeflfery. 

''  My  dearest  Betsey,  dearest  of  all  women, 

"  Notwithstanding  all  y  promises  y'  heavenly  and  delightful  promises 
I  cannot  submit  to  a  partner  a  participator  with  me  in  those  heavenly 
and  lawful  pleasures  I  have  so  long  treasured  up  in  store.  Oh !  my 
dearest  Betsey,  think  me  not  selfish,  or  that  I  do  not  feel  for  your  situa- 
tion, what  you  have  ffone  through  for  me  makes  me  feel  selfishness  to 
such  a  degree  that  to  Know  or  indeed  even  think  that  you  should  be  em- 
braced by  another"  . . . 

This  paper  is  found  on  the  2d  of  May,  1826,  in  Mr.  Bramwell's  room, 
and  'communicated  to  his  wife,  who  immediately  informs  him  of  it  by 
letter,  which  he  thus  answers : 

"  Borough,  Wed'  evening. 
"  My  dear  Wife 

Y'  letter  I  have  just  rec'  and  read,  its  contents  does  not  in  the  least 
surprize  as  I  have  long  seen  by  your  conduct  that  your  confidence  in  me 
pourtrays  any  thing  but  confidence.    Yet  I  had  hop^d  you  had  enter- 
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tained  a  mach  nobler  opinion  of  me  than  I  see  you  do.  Am  I  indeed  so 
fallen  to  be  such  deceitful  wretch  as  I  must  be  to  have  pen'd  much  less 
sent  such  a  letter  to  any  one  ?  But  I  must  to  the  point.  Whilst  me  and 
George  [his  servant]  was  coming  out  of  the  Castle  yard,  Monday  even- 
ing, George  picked  up  a  small  wrapper  of  paper  upon  which  I  asked  to 
look  at :  they  appeared  scrap  of  papers;  on  taking  to  the  light  I  found 
something  about '  My  dearest  Betsey'  which  name  being  familiar  to  me 
I  was  determined  to  take  a  copy  of  which  1  did  and  ret"  the  scrip  again 
to  George  who  can  furnish  you  with  them  as  I  told  him  to  keep  'em. 
When  you  have  seen  them  you  will  then  see  how  unjust  you  have  been 
with  me  and  how  sincere  I  have  been  with  you.  If  you  had  only  paused 
for  a  moment  my  seeing  Betsey  that  evening — ^what  could  I  want  to 
write  to  her  I  will  take  an  oath  I  have  not  written  to  her  this  12  mths 
or  more  I  hope  to  be  with  you  to-morrow  when  further  satisfaction  shall 
be  given    Beside  to  Betsey  I  can  no  more  with  kind  love  remain 

your  affec*.  but  injured  husband 

**  WlLUAM." 

Is  there  one  single  syllable  of  truth  in  this  letter  7  The  counsel  for 
Mr.  Bramwell  has  avowed  that  the  excuse  for  writing  that  paper  is  not 

^/O ,  founded  in  truth :  nor  was  it  without^'indignation^'that  the  Court  observ- 
ed Mr.  Bramwell,  in  its  presence  and  hearing,  endeavour  to  induce  his 
Counsel  (who  most  properly  rejected  the  suggestion),  to  persist  in  this 
falsehood.    What,  then,  are  the  inferences  from  this  conduct  ?  "Where 

^  there  is  falsehood  there  is  a  strong  probability  of  guilt  concealed.  The 
denial  therefore  that  this  letter  was  addressed  to  Jefiery  shows  that  the 
expressions  contained  in  it  are  not  entitled  to  a  favourable  construction, 
but  are  proof  of  a  guilty  intention.^' 

Some  discussion  took  place  on  the  meaning  of  the  word  **  lawful ;"  and 
it  was  urged  for  the  husband  that  the  expression  referred  to  a  promise  of 
marriage  at  a  future  time:  but  the  Court  may  omit  this  part  of  the  case : 
it  is  not  bound  to  find  a  sensible  interpretation  of  any  rhapsody  this  per- 
son may  choose  to  write.  I  shall  not  then  attempt  to  construe  nor  fix 
any  definite  meaning  upon  this  expression  "  lawful  pleasures :"  but  when 
I  consider  that  this  language  lb  adopted  by  a  married  man  professing  an 
ardent  attachment  to  a  young  woman,  who  had  been  the  nurse  of  his 
childy  the  Court  is  at  a  loss  to  conceive  what  pleasures  can  under  such 
circumstances  properly  be  denominated  lawful.  I  must  then  take  this 
document  as  evidence  of  criminal  attachment  and  intention  though  not 
of  absolute  guilt.  The  letter  to  Mrs.  Bramwell,  which  the  Court  has  also 

t'ust  read,  shows  the  base  hypocrisy  of  the  writer,  and  to  what  falsehoods 
le  would  resort  for  the  purpose  of  deceiving  his  wife :  he  avers  that  he 
has  not  written  to  Jetkry  for  more  than  a  year,  and  yet  the  very  next 
letter,  annexed  to  the  wife's  allegation,  and  addressed  to  Jefiery,  must 
just  have  been  written  by  him. 

"  Borough,  8*  May,  1826. 
**  My  dearbst  xt  only  love. 
*^  Since  I  parted  with  you,  I  have  done  nothing  but  think  of  jrou.  Oh 
how  afiec^'  I  love  you,  every  past  recollection  endears  you  stronger  to 
me,  and  I  now  feel  that  we  are  as  one,  not  even  death  could  separate  us, 
for  to  the  grave  would  I  cling  to  thee,  when  I  think  of  your  candid  glo- 
rious and  most  true  hearted  explanation  of  Monday  I  could  wet  this  sb^et 
with  my  grateful  tears.  Oh  every  thing  bespeaks  that  our  long  attach* 
ment  has  been  cherished  and  cultivated  by  each  other,  and  has  emanat- 
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ed  from  the  hearts  core.  It  has  nearly  arrived  to  its  height,  when  we 
shall  soon  see  it  bursting  forth  and  see  and  feel  the  delights  of  sincere 
and  genuine  love.  Could  I  but  see  you  now  methinks  my  ardour  would 
scarcely  allow  me  utterance  of  speech.  You  told  me  you  thought  indeed 
was  assured  I  love  you  Indeed  you  may  and  assure  yourself  this  that 
from  the  first  moment  I  felt  to  love  you  from  that  moment  I  felt  to  re- 
spect and  to  feel  that  sort  of  regard  that  I  had  never  felt  so  for  any  other 
female,  or  indeed  for  any  one  on  earth.  And  yet  notwithstanding  all 
this  I  know  1  have  been  and  shown  unkindness  to  you.  But  rely  on  this 
mv  dear  girl,  after  having  shown  it  it  has  immediately  fled,  and  my 
whole  soul  and  body  wrapped  up  in  the  most  tender  and  parental  afiec- 
tion.  Yes  my  dear  Betsey  believe  me  when  I  tell  you  that  in  the  midst 
of  all  my  unkmdness  that  you  mieht  have  thought  me  guilty  of,  the  cause 
has  been  through  my  great  selfisn  and  ardent  affection  I  have  ever  felt 
for  you.  After  the  b^utiful  explanation  you  have  ^iven  to  me  I  shall 
now  endeavour  to  dispossess  myself  of  self  and  substitute  for  it  a  treble 
gratitude  with  an  increased  (if  possible)  confidence  as  well  as  an  increase 
of  love  and  aflfection.  My  heart  you  have  had  for  years,  Indeed  you  have 
had  it  almost  from  the  first  time  I  saw  you.  But  when  I  first  pressed 
my  lips  to  yours  then  I  felt  I  was  alive  and  you  were  then  in  complete 
possession,  fond  heart  I  It  now  appears  and  I  have  not  the  smallest 
doubt  of  it  that  our  hearts  are  dedicated  to  each  other  and  no  earthly 
being  can  dissolve  them.  Be  assured  my  dear  love  of  this  that  I  shall 
ever  prize  the  possession  of  such  a  heart  as  yours.  I  will  not  only  treat 
it  nobly  kind  and  aflfectionate  but  will  and  must  ever  think  of  it  with 
tears  of  gratitude.''  After  a  few  sentences  on  business,  the  letter  pro- 
ceeded :  **  I  forsot  to  ask  you  my  love  about  your  cold-^I  hope  it  is 
much  better  and  now  nearly  gone :  pray  write  and  let  me  know  y  health 
is  to  me  every  thing  my  life  my  joy.  I  hope  to  be  with  you  on  Satur- 
day. Should  I  not  be  able  I  will  write,  but  pray  write  me  if  its  only  a 
line  address  Queens  Head  Borough.  And  now  my  dearest  Betsey  hav* 
nearly  finished  my  letter  I  must  conclude  with  my  very  best  love  and 
prayers  for  y'  health.  May  we  ever  have  the  highest  confidence  in  each 
other  always  assuring  ourselves  that  no  one  ever  can  rival  us  in  our  love 
the  wish  and  prayer  of  y'  sincere  friend  warmly  attached 

**  Most  affect'  yours 
•*W-  Bramwbll.'' 

(Superscribed)  Mrs.  Jeflery  Castle  Tavern  Tunbridge  Wells. 

Similar  observations  apply  to  this  letter  as  those  which  I  have  already 
had  occasion  to  make  in  commenting  upon  the  first  letter.  This  letter 
also  comes  into  Mrs.  Bramwell's  possession ;  her  husban<}  ascertains  this, 
and  demands  it  with  much  violence ;  she  refuses  to  deliver  it  up,  hands 
it  over  finally  to  her  daughter  who  conveys  it  out  of  the  room,  and  thus 
secures  it.  Mr.  Bramwell  shortly  afterwards  succeeds  in  allaying  the 
suspicions  of  his  wife,  and  to  induce  her  forgiveness  and  reconciliation 
writes  the  following  document : — 

**  My  dearest  and  beloved  wife  In  the  presence  of  Almiehty  God  I  here 
most  solemnly  swear  and  protest  that  I  will  never  directly  or  indirectly 
have  any  connection  or  marriage  with  Elizabeth  Jefiery  late  of  the  Cas- 
tle Tavern  Tunbridge  Wells.  Should  the  word  *  connexion'  not  com- 
prize every  thinff  my  dear  wife  wishes,  I  further  add  that  I  will  not  see 
the  said  Elizabeth  a^in  if  possible  neither  will  I  ever  carry  on  the  least 
correspondence  with  her.  W *  Bramwell. 
"Sunday  r"  May  1826." 
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The  expression  "  connexion"  here  used  ^must  have  one  of  two  mean- 
ings— either  a  criminal  connexion  and  then  the  letter  would  be  an 
admission  of  adultery ;  or  an  innocent  connexion,  and  then  it  would 
imply  no  condonation  by  the  wife. 

Taking,  then,  these  documents  in  conjunction  with  the  familiarities 
proved  (not  the  familiarities  of  long  acquaintance,  nor  such  as  by  any 
means  correspond  with  what  in  the  second  letter  to  Jeffery  are  termed 
marks  of  "  parental  affection,"  but  such  as  are  the  admitted  consequen- 
ces of  a  guilty  attachment),  and  in  conjunction  with  the  fact  that  there 
were  opportunities  without  end,  are  the  ambiguous  expressions  referred 
to,  to  counterbalance  all  these  other  circumstances,  especially  when  one 
^  •  of  the  defences  is  condonation — not  a  denial  of  adultery  ?  If  the  evi- 
*  dence  be  liable  to  any  doubt,  by  what  rule  am  I  to  decide  7  By  the 
existing  probabilities — by  coming  to  that  conclusion  on  doubtful  poiots 
which  is  in  conformity  with  clear  and  established  facts. 

It  is,  then,  in  evidence  that  not  merely  was  there  a  criminal  attach- 
ment, but  also  that  this  attachment  was  not  rejected ;  that  Jeffery  admit- 
ted his  familiarity — received  his  correspondence — that  opportunities 
-  were  constant :  and  there  is  nothing  to  show  on  her  part  resistance,  nor 
repudiation,  nor  that  she  at  all  discountenanced  his  passion.  To  doubt 
from  such  circumstances,  that  the  consummation  followed,  would  be  to 
presume  that  the  effect  was  not  consequent  on  the  natural  cause ;  and  that 
this  was  a  case  of  extraordinary  exception,  and  singular  innocence.  But 
the  safer  rule  is  to  come  to  a  decision  in  unison  with  the  rest  of  the  evi- 
dence :  and  I  can  entertain  no  reasonable  doubt  that  adultery  had  been 
committed.  To  arrive  at  that  conclusion  it  is  not  necessary  to  consider 
the  evidence  on  the  9th  article :  the  examination  of  that  disgusting  testi- 
mony may  be  spared ;  for  I  do  not  found  any  part  of  my  sentence  on 
Earl's  evidence ;  though  I  do  not  say  it  is  wholly  discredited. 
K  /  II.  IIL  Condonation,  however,  has  been  set  up :  but  this  condonation 
^  *is  not  only  conditional  in  the  eye  of  the  law,  as  all  condonations  are,  but 
it  is  specially  so :  and  a  question  might  arise,  as  in  the  case  of  Dtarant 
V.  Durant,  1  Hags.  733,  [3  Eng.  Eccl.  Reps.  310,]  whether  at  the  time 
Mrs.  Bramwell  forgave  the  offences  of  her  husband  against  her,  the 
whole  of  them  were  known  to  her,  for  it  was  in  that  case,  laid  down  by 
the  highest  authority,  that  condonation  only  takes  effect  upon  a  full  know- 
ledge of  all  the  guilt.  That  Mrs.  Bramyi^ell  knew  of  the  adultery,  at 
least  to  the  extent  proved,  seems  highly  improbable.  If  it  were  neces- 
sary I  think  there  could  be  little  difficulty  in  showing  that  she  was  not 
aware  of  the  whole,  nor  indeed  of  any  part  of  it.  Her  letter  of  the  10th 
of  May,  1826,  (annexed  to  the  responsive  allegation,)  makes  it  manifest 
to  my  mind,  that  she  was  not  then  acquainted  with  her  husband's 
guilt  (a). 

(a)  This  letter  was  firom  Tunbridge  Wells.  I 

"  v.  Royal,  May  10, 1826. 

**  MT  DRAREST  HUSIAND, 

**  It  is  now  past  nine  o*clock  and  I  have  only  just  this  moment  recM  your  letter.    I  cannot  • 

teU  you  bow  my  heart  droop*d  when  I  openM  the  parcel  and  found  no  letter,  or  how  it  revived 
in  about  ten  minutes  after  when  John  came  up  and  presented  me  with  one :  ten  thousand  thanks 
for  it,  it  has  relieved  my  mind  from  a  s^reat  weight  I  have  been  but  very  so  so  since  you  lef^ 
not  having  enjoyed  either  sleep  or  appetite.  Our  dear  child  is  indeed  a  comfort,  and  a  dear  good 
child  to  her  mother.  I  shall  sleep  better  to-night,  I  make  no  doubt,  now  I  have  heard  from  you. 
This  is  indeed  a  memorable  day :  this  time  twenty  years  I  was  a  bride — ^your  first  and  only  love. 
That  you  wUl  ever  cease  loving  me  I  am  not  afraid  of,  or  that  an  artful  woman  will  succeed  in 
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It  is  not,  however,  in  my  view  of  the  case,  necessary  to  inquire  whether 
any  part  of  this  early  adultery  has  been  condoned ;  still  less  whether  the 
condonation  applied  to  all  that  adultery. 

IV.  For  assuming  that  the  condonation  was  complete,  and  extended 
to  all  the  previous  adultery,  under  what  circumstances  and  on  what  con- 
ditions was  it  given,  and  what  was  the  duty  of  the  husband,  and  what 
was  his  conduct  afterwards  ?  He  solemnly  engaged  to  separate  himself 
entirely  from  this  woman^  and  if  possible  not  to  carry  on  the  least  cor- 
respondence with  her :  yet  shortly  after  this  Mr.  and  Mrs.  Bramwell  go 
to  Epsom;  and  he  clandestinely  returns  with  Jeflery  to  Tunbridge 
Wells. 

An  attempt  has  been  made  to  prove  that  Mrs.  Bramwell's  letter  of  23rd. 
of  June  to  Jeffrey  was  written,  as  alleged  by  the  husband,  in  1826  (a). 
Taken  alone  and  not  in  conjunction  with  other  circumstances,  expressions 
may  be  selected  which  may  have  that  tendency.  I  have  not  the  least  doubt, 
however,  that  it  was  written  in  1825,  when  I  look  at  the  contents  of  the 
letter  of  the  10th  of  May  1826, — in  regard  to  which  there  is  no  doubt ; 
when  I  compare  that  letter  with  this  of  the  23rd  of  June,  it  is  incre- 
dible that  Mrs.  Bramwell  could  have  so  expressed  herself—''  I  am  not 
afraid  that  an  artful  woman  will  succeed  in  robbing  me  either  of  yoqr 
love  or  good  opinion.  Oh  I  had  I  known  or  had  an  idea  of  the  arts  she 
has  been  practising  against  an  open  hearted  grateful  man,  I  would,  reck- 
less of  all  pecuniary  consequences,  have  routed  her  out  of  the  Castle 
long  ago :  but  enough  of  the  hated  subject."  With  feelings  thus  ex- 
pressed, it  is  in  my  opinion  next  to  impossible  that  she  could  have  written 
this  letter  of  the  23d  of  June — five  or  six  weeks  only  after  an  indignant 
charge  against  this  very  woman  of  an  attempt  to  alienate  her  husband's 
aflfection,  and  wound  her  peace  of  mind. 

But,  how  stands  the  evidence  as  to  the  date  ?  Of  Mr.  Bramwell's 
allegation — that  the  letter  was  written  in  1826— there  is  no  proof;  Mrs. 
Bramwell  in  her  answers  denies  that  it  was  written  at  that  time :  and 

robbing  me  either  of  your  love  or  {rood  opinion.  Oh !  had  I  known,  or  had  an  idea  of  the  arts 
she  was  practising  against  an  open  hearted  grateful  nian,  I  would,  reckless  of  all  pecuniary 
oonseqaences,  have  routed  her  out  of  the  Castle  long  ago :  but  enough  of  the  hated  subject** 

The  rest  of  this  long  letter  was  unimportant,  except  in  a  few  passages :  e.  g.  **  I  trust  yoa 
are  doing  all  you  can  to  get  somebody  to  put  in  the  Castle ;  finr  I  cannot  bear  that  girl  (*)  should 
remain  in  it  ....  I  trust  aiYer  I  have  recovered  (rom  the  effects  of  the  shock  and  agitation  I 
have  gone  through  I  shall  regain  my  spirits.  ....  I  want  you  to  remain  here  quiet  for  a  little 

time ;  lor  quiet  you  will  be  now  you  have*  got  rid  of  your  tyrannical  firebrand Ihope 

you  will  give  me  and  the  dear  child  the  pleasure  of  seeing  you  on  Saturday.  Believe  me,  my 
dear  husband,  your  sincerely  attached  and  most  truly  afl^onate  wife, 

**  Famnt  BramweuJ* 
(Superscribed)    **  Mr.  Bramwell,  Qoeen*s  Head  Inn,  Borough.'* 

(a)  *^  MT  DKAKAST  BETSEY, 

**  Will  you  come  and  sleep  here  to-nionrow  ni^ht  7  I  understand  from  Mr.  B.  you  leave  the 
Castle  to-morrow,  and  intend  sleeping  from  it :  if  so  I  can  only  say  here  is  a  bed  quite  disen- 
gaged, and  quite  at  your  service,  and  I  shall  be  happy  for  you  to  occupy  it,  and  talk  things  over 
as  well  as  to  arrange  things  as  to  your  future  comfort  If  yon  think  I  wish  you  otherwise  than 
well  (or  ever  have  done)  you  wrong  me,  and  do  not  yet  know  me ;  now  the  Castle  is  disposed 
of^  there  is  little  doubt  but  you  will  find  me  a  firm  fKend,  at  any  rate  I  shall  expect  to  see  yoa 
some  time  to-morrow,  and  m  the  mean  time  believe  me  your  sincere  fiiend, 

(Superscribed)        « Miss  Jefi'ery.**  » June  23, 18    *'(t) 


*  A  younger  sister  of  Jefiery's,  who  had  since  died. 
t  The  remainder  of  the  date  was  torn  oC 
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Mrs.  Bockett,  the  parties'  daughter,  in  her  evidence  coes  far  to  disprove 
it.  When  also  I  consider  the  secrecy  with  vehich  Jeffery  returned  to 
the  Castle  in  May  or  June,  1826,  the  improbability  that  this  invitation 
was  written  in  that  year  is  increase.  Nor  does  that  date  tally  with  the 
facts :  the  Castle  Inn  was  not  disposed  of  till  August,  1826;  and  there 
is  nothing  to  impeach  the  testimony  of  Mrs.  Bockett,  which  almost 
amounts  to  conclusive  proof  that  the  letter  must  have  been  written  in 
1625,  while  a  treaty  was  pending  for  the  sale  of  the  inn. 

What  was  the  9onduct  of  Bramwell  after  his  solemn  declaration  of  the 
7th  of  May,  1826  7  It  has  been  properly  admitted  that  Wiles  (who  had 
become  the  superintendent  of  the  inn  after  Jeffery  had  quitted  it)  is  a 
candid  and  fair  witness :  she  states,  '*  that,  not  long  after  her  appoint- 
ment, she  was  informed  of  Jeffery's  return  to  the  Inn ;  that  Jeffery  re- 
mained there  for  nearly  a  fortnight,  confining  herself  almost  exclusively 
to  her  bed*room  and  a  small  adjoining  sitting-room,  and  that  both 
Bramwell  and  Jeffery  desired  the  deponent  that  her  (Jeffery 's)  being 
there  might  be  kept  a  secret  from  Mrs.  Bl*amwell ;  that  while  Je£fery  so 
remained  secretly  at  the  Castle,  Bramwell  often  came  to  see  her,  and 
used  to  remain  up  stairs  for  a  considerable  time — sometimes  as  late  as 
eleven  at  night."  Can  it  be  contended  that  this  was  conduct  in  con- 
formity with  BramwelPs  solemn  engagement?  *Here  was  not  a  solitary 
meeting,  but  meetings  frequent,  for  a  feneth  of  time,  and  purposely  con- 
cealed from  his  wife.  Is  the  Court  to  beueve  from  the  ingenious  sumea- 
tions  of  counsel,  or  from  tte  asseverations  of  the  party  that  these 
meetings  were  merely  to  settle  accounts  7  It  is  true  Wiles  states  that 
she  did  see  them  engaged  about  accounts ;  but  was  it  not  Mr.  Bram- 
welPs  duty  to  have  been  specially  cautious  that  such  interviews  should 
not  occur  without  information  to  Mrs.  Bramwell,  and  should  take  place 
only  in  the  presence  of  a  third  party  ?  It  is  too  much  to  ask  of  the 
credulity  of  the  Court  not  to  inter  from  this  conduct  a  criminal  attach- 
ment 

Wiles  further  states,  that  **  about  a  fortnight  or  three  weeks  after 
Jeffery  had  quitted  the  Castle  (after  secretly  remaining  there  as  deposed) 
Bramwell  arrived  there  in  his  phaeton  on  a  Sunday  night  at  about  eleven. 
Afterwards,  on  that  niffht,  she  was  informed  by  Fanny  Jeffery  that  her 
sister  was  up  stairs ;  she  did  not  go  to  see  her ;  but  knew  that  from  that 
time  meals  were  regularly  carrira  up  stairs  for  some  one — not  a  cus- 
tomer— by  Fanny  Jeffery  until  the  Friday  week  following,  when  Eliza- 
beth Jeffery,  about  two  o'clock,  came  into  the  bar  and  staid  there  till 
ei^ht,  after  which  the  witness  did  not  see  her,  and  she  believes  she 
quitted  the  Castle :  durine  the  period  aforesaid  Brammell  was  back- 
wards and  forwards  at  the  tavern."  What  inference,  then,  can  be 
drawn  from  this  7  And  when  it  is  likewise  in  evidence  that  Mr.  Bram- 
vtreU's  servant,  George,  (who  was  also  enjoined  secrecy,)  drives  Jefery 
one  night,  from  Tunbridge  Wells  to  the  village  of  Hertfield ;  and  that  by 
these  contrivances  Mrs.  Bramwell's  inquiries  as  to  Jeffery 's  return  to 
Tunbridge  Wells  were  rendered  futile;  I  can  arrive  at  no  other  condu-* 
sion  than  that  this  fraud  and  concealment  are  proofs  of  the  husband^s 
guilt. 

Mrs.  Bramwell,  it  appears,  remained  fof  some  time  with  her  sister ; 
and  was  not  reconcilea  to  her  husband  till  Biggs,  a  friend  of  BramwelPs, 
afler  an  investigation  declared,  that  there  was  no  ffround  for  her  suspi- 
cions.   Biggs,  therefore^  was  not  more  successful  in  his  inquiries  than 
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Mrs.  Bramwell  bad  been,  and  probably  from  the  same  reason, — ^the  stu* 
died  concealment  of  the  husband.  If  it  be  true  that  adultery  was  com- 
mitted, then  the  former  condonation,  if  such  there  was,  does  not  cover 
it :  and  this  reconciliation  \yy  Biggs  is  no  condonation,  because  it  takes 
place  on  the  husband's  averment  of  his  innocence.  I  am  satisfied  that 
adultery  did  take  place  prior  to  the  3rd  of  May,  1826 ;  and  also  subse- 
quently ;  and  that  the  enect  of  it  has  not  been  taken  off  by  the  wife's 
conduct. 

V.  I  will  briefly  advert  to  the  charge  of  cruelty.  I  take  it  to  be  i  3  5 
acknowledged  law  as  laid  down  by  the  learned  Dean  of  the  Arches  in 
Durant  v.  Durant,  that  cruelty — to  revive  condoned  adultery, — may  be 
less  violent  in  degree  and  less  stringent  in  proof  than  when  it  forms  the 
original  charge.  In  my  judgment  that  principle  is  quite  consistent  with 
reason :  I  subscribe  to  it  not  only  from  deference  to  the  superior  Court, 
but  because  I  feel  it  to  be  most  consonant  to  justice.  I  am  bound  to 
consider  this  conduct  in  reference  fo  the  husband's  prayer,  that  his  wife 
may  be  compelled  to  return  home, — and  with  reference  to  the  conse- 
quences of  a  non  compliance  with  a  decree  of  the  Court  made  in  con-^ 
fbrmity  with  such  a  prayer,  viz.— excommunication  and  imprisonment. 

Is,  then,  the  cruelty,  coupled  with  the  proofs  respecting  adultery,  such 
as  will  entitle  the  wife  to  her  sentence  ?  Undoubtedly,  the  evidence  of 
the  cruelty  is  not  so  satisfactory  as  it  might  have  been;  but  if  the  wit- 
nesses lay  a  sufficient  ground  for  the  Court  to  conclude  that  the  wife's 
return  to  cohabitation  would  be  attended  with  a  reasonable  appfehen- 
sion,  or  a  probable  danger,  of  personal  violence,  the  Court  will  release 
her  from  the  duty  of  such  return.  It  is  no  answer  to  say,  that  witnesses, 
who  have  not  been  produced,  might  have  been  examined ;  for  if  the 
account  before  the  Court  be  untrue,  the  husband  might  have  called 
those  other  witnesses  to  refute  the  wife's  case. 

The  averments  in  the  14th  article  require  no  very  particular  com- 
ment: they  relate  to  Bram well's  conduct  in  May,  1826,  when,  with 
vehemence  of  language  and  force  of  manner,  he  attempted  to  wrest 
away  from  Mrs.  Bramwell  his  long  letter  to  Jeflery :  but  this  article  is 
not  of  such  importance  as  the  21st  and  22d  articles.    Upon  the  21st 
Mrs.  Bockett  deposes  to  this  effect: — ^** That  in  June,  1827,  while  she 
was  residing  in  Easton  Place  with  her  father  and  mother,  the  latter  was 
informed  that  Bramwell  and  Jeffery  had  been  seen  walking  together,  and 
that  Jeffery  was  living  near  to  them:  her  mother  mentioned  this  com- 
munication to  Bramwell,  adding  that  she  did  not  believe  it  after  his 
solemn  promises  not  to  see  Jenery  again :  that  Bramwell  flew  into  a 
violent  passion,  stamped  upon  the  floor,  broke  the  bell-rope,  dashed  a 
chair  against  the  drawing-room  wall,  knocked  off  the  top  of  the  wit- 
nesses' harp,  used  dreadful  oaths,  continued  in  a  passion  for  a  couple  of 
hours,  and  caused  both  mother  and  daughter  great  alarm."    On  the 
22d  article  she  says,  **  in  the  afternoon  of  the  26th  of  January,  1828, 
while  they  were  living  in  Tavistock* Place,  her  father  asked  her  mother 
for  50/. :  she  refused,  saying,  *  that  he  had  had  suflicient  already,  and 
she  must  have  something  for  house  expenses.'    He  was  very  indignant, 
and  a  violent  scene  ensued :  deponent  having  observed,  that  her  mother 
ought  not  to  give  the  cheque,  he  directed  his  rage  against  her,  struck 
her  a  blow  as  she  was  sitting,  and  used  most  abusive  language,  [which 
is  detailed]  to  both:  deponent  and  her  mother  prepared  to  leave  the 
house ;  he  swore  that  neither  should ;  tore  off  his  daughter's  bonnet. 
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nearly  strangled,  her  with  the  strings,  and  crushed  it  to  pieces :  she 
attempted  to  leave  the  room ;  he  forcibly  held  her  back,  and  struck  her 
several  times :  the  people  of  the  house  came  up  stairs ;  he  orders  the 
street  door  to  be  locked,  continues  to  swear  violently  at  deponent,  and 
to  call  her  by  opprobious  epithets.  Mrs.  Bramwell  gets  into  the  next 
house  by  the  balcony,  returns  with  two  gentlemen;  they,  in  vain,  endea- 
vour to  reason  with  Bramwell :  he  aimis  another  blow,  which  is  warded 
off;  and  the  witness  finally  escapes  to  her  aunt's  in  Mecklenburg  Square, 
where  she  is  followed  in  two  or  three  days  by  her  mother,  and  they  go 
down  to  the  aunt's  house  at  Epsom — Mrs.  Bramwell's  health  being 
much  affected."  This  is  the  substance  of  Mrs.  Bockett's  evidence  on 
this  part  of  the  case ;  and,  on  the  22d  article,  her  account  is  amply  cor- 
roborated by  the  servant.  Carpenter,  who,  on  hearing  a  loud  scream, 
goes  up  stairs  with  the  landlord  and  landlady  of  the  house,  and  speaks 
to  what  occurred  afterwards. 
r^  ^^  The  only  provocation  here  was,  a  recommendation  that  the  cheque 
,,  ^  should  not  be  ^iven :  and  it  cannot  gravely  and  seriously  be  argued  that 
*  this  would  justify  a  husband  and  a  father  striking  a  wife  and  a  daughter : 
^/  this  is  direct  cruelty :  and  can  it  be  said  that  suoh  conduct  to  the  daugh- 
ter is  not  cruelty  to  the  mother  ?  No  such  principle  is  to  be  found  in 
the  cases.  Here  is  a  wife  who  has  discharged  all  the  duties  that  be- 
longed to  a  wife,  with  kindness,  fidelity,  and  perseverance.  After  she 
was  apprised  of  her  husband's  criminal  attachment,  she  yet  follows  him 
to  two  prisons,  and  what  is  the  return  she  meets  with  1 — treatment  both 
to  herself  and  to  her  daughter  quite  unjustifiable.  I  am  then  to  look 
whether  I  can  pronounce  that  the  wife  could  return  to  her  husband  in 
safety :  that  is  the  primary  consideration  in  all  cases  of  cruelty.  I  do 
not  say  that  the  cruelty  is  such  as  would  entitle  the  wife  to  a  separation 
on  an  original  suit ;  but,  coupled  with  the  evidence  of  adultery,  it  is 
quite  ample. 

I  have  not  adverted  to  the  evidence  of  the  two  Emerys'  on  Bram- 
well's allegation,  because  I  do  not  give  any  credit  to  it ;  nor  to  that  of 
Cross,  because  it  does  not  interfere  with  the  sentence  of  the  Court — that 
the  wife  is  entitled  to  a  separation  from  her  husband  by  reason  of  his 
cruelty  and  adultery :  and  I  accompany  this  sentence  with  a  condemna- 
tion of  the  husband  in  all  the  costs. 

Separation  pronounced  for. 
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The  lex  loci  contractus  as  to  marriage  will  not  prevail  when  either  of  the  oontractlog  parties  is 
under  a  legal  incapacity  by  the  law  of  the  domicil ;  and  therefore  a  second  marriage,  bad  in 
Scotland  on  a  Scotch  divorce  (a  vinculo)  from  an  English  marriage  between  parties  domiciled 
in  England  at  the  times  of  such  marriages  and  divorce,  is  nulL 

Qosre,  whether  such  divorce  would  be  invalid  if  the  parties  were  then  bona  fide  domiciled  in 
Scotland :  still  more,  if  that  first  marriage  took  place  daring  a  mere  casual  visit  to  England, 
both  parties  being  at  all  times  domiciled  in  Scotland  T 

In  the  absence  of  proof  that  registers  of  Episcopal  Chapels  at  Edinburgh  are  by  the  law  of 
Scotland  documents  of  an  authentic  and  public  nature,  copies  thereof  rejected  as  inadmissi- 
ble by  the  law  of  England. 
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This  was  a  cause  of  nullity  of  marriage  promoted  by  Emily  Frances 
Conway  against  Samuel  Beazley  by  reason  of  a  former  marriage  by  him 
contracted.     The  libel,  after  pleading  the  marriage  by  banns  of  Beazley 
and  Miss  Richardson  at  Kensington  on  the  20th  May,  1810,  cohabitation 
and  consummation,  alleged,  ''that  in  consequence  of  disagreements 
Beazley,  in  1813,  withdrew  from  his  wife's  society,  and  on  the  29th  of 
August,  1823,  a  pretended  divorce  by  reason  of  adultery  having  been 
obtained  by  Mrs.  Beazley  in  the  Commissary  Court  of  Edinburgh,  Beaz- 
ley was  on  the  26th  of  July,  1824,  married  by  banns  in  the  presence  of 
witnesses  to  Miss  Conway,  in  St.  Paul's  Chapel,  Edinburgh,  according 
to  the  ceremonies  of  the  church  of  England"  (a) ;  and  exhibited  a  copy 
of  the  entry  of  such  marriage  "  faithfully  extracted  from  the  register  book 
of  marriages  kept  by  Mr.  Marshall  of  Edinburgh,  ^treasurer  to  the  said 
chapel."  (b)     It  then  pleaded  cohabitation  in  Soho  Squai*e,  Middlesex, 
and  that  Mrs.  B.  ^formerly  Richardson)  was  alive  on  the  26th  of  July, 
1824;  passed  by  the  name  of  Moggridge  (c),  and  after  having  resided  at 
Reading,  died  and  was  buried  there  in  December,  1830. 

Addams  in  objection  to  the  libel. 

A  contract  must  be  construed  by  the  law  of  the  country  where  it  was 
made.     Hohnan  v.  Johnson,  Cowp.  341.     Robinson  v.  Bland,  1  Black. 
Rep.  256.    There  is  no  exception  in  favour  of  a  contract  of  marriage ; 
Dalrymple  v.  Dalrymple,  2  Consistory  Rep»  58.    Erskine's  law  of  Scot- 
land, b.  1. 1.  6.  s.  23.    But  it  will  be  said  that  by  the  law  of  England 
marriage  is  indissoluble,  and  therefore  that  the  sentence  of  divorce  in 
Scotland  is  void.     Lolleifs  case  will  be  relied  on  {d) ;  the  effect  however  A  ^  ^»' 
of  that  decision  is,  as  I  apprehend,  that  if  in  the  present  case  the  second  ^^  a. 
marriage  had  been  contracted  in  England,  it  would  be  invalid :  but  in    *^ 
fact  the  second  marriage  was  in  Scotland. 

The  lex  loci  is  valid  except  when  it  produces  injustice,  or  is  contra 
bonos  mores :  but  can  it  be  contended  that  a  divorce,  on  proof  of  adul- 
tery, and  a  subsequent  marriage  are  unjust  or  contra  bonos  mores?  Such 
divorces  and  marriages  are  by  the  divme  law  allowed  and  sanctioned. 
By  the  older  canon  law  divorce  a  vinculo  was  admitted :  the  Council  of 
Trent  however  altered  that  law ;  but  the  authority  of  that  Counsel  is 
not  admitted  here.  Till  Foljambe*s  case  (e),  in  the  Star  Chamber  before 
Archbishop  Bancroft,  temp.  Q.  Eliz.,  divorce  for  adultery  was  i  vinculo 
matrimonii :  and  in  all  acts  of  parliament  on  this  matter,  the  language  is 
uniform, — that  the  party  has  by  his  or  her  behaviour  dissolved  the  mar- 
riage. No  deceit  nor  fraud  is  charged :  both  parties  acted  upon  the 
divorce  and  married  again.  The  second  marriage  being  then  a  Scotch 
contract,  the  whole  question  is  to  be  determined  by  the  law  of  Scotland.  . 

The  King*s  Advocate  and  PhilKmore  contra. 

The  argument  has  proceeded  on  the  assumption  that  this  is  a  question 
of  Scotch  contract:  but  the  argument  is  ill-timed,  for  the  Court  has  no 
knowledge  of  the  effect  of  a  Scotch  divorce — a  matter  of  foreign  law  and 

(a)  It  appeared  in  evidence  that  they  had  some  days  previously  signed  the  civil  contract  be- 
fore the  magistrate,  and  been  married  according  to  a  Scotch  form. 

(6)  The  exhibit  was  as  follows .' — "•  Samuel  Beazley,  E!sq^  and  Miss  Emily  fVanoes  Conway 
were  married  by  certificate  of  banns  from  St  Andrew's  parish,  this  26lh  day  of  July  1824,  by 
the  Rev.  Mr.  Morehead.** 

(0  It  was  in  evidence,  that  after  the  divorce  she  had  married  a  gentleman  of  that  name. 

Id)  1  Russ.  and  Ry.  Cr.  Cases  236.  See  also  notices  of  the  same  case  in  Thvey  v.  lAndsay^ 
1  Dow.  124,  et  seq. ;  and  a  note  of  the  proceedings  for  divorce  in  the  Sootch  courts,  in  Fergus- 
Bon's  Rep.  Appendix  269. 

(s)  Moor,  683. 3  Salk.  13a  2  Barn.  Eco.  Uw,  50S. 
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not  before  it.  The  indissolubility  of  the  EDglisb  marriage  contracted 
between  parties  domiciled  in  England  has  not  been  sufficiently  consider- 
ed; and  the  whole  point  turns  upon  that.  In  Dabrymple  v.  Dalrymple 
there  was  no  previous  contract  to  be  dissolved :  it  was  singly  and  abso- 
lutely a  question  of  Scotch  contract. 

By  the  jus  gentium  the  law  of  the  country  where  the  contract  is  enter- 
ed into  is  to  regulate :  though  the  Scotch  lawyers  hold,  that  in  a  contract 
of  marriage  the  law  of  Scotland  has  nothing  to  do  with  the  lex  loci  con- 
tractus :  '^  the  mere  fact  of  the  marriage  having  been  celebrated  in  En- 
fjland — whether  between  English  or  Scotch  parties — is  not  per  se  a  de- 
ence  against  an  action  of  divorce  for  adultery  committed  in  Scotland.'' 
Fergusson's  Reports,  p.  116.  n.  Tovey  v,  Lindsay,  1  Dow.  117,  was 
sent  back  to  Scotland  with  an  intimation  that  the  decision  should  be  re- 
vised :  but  nothing  further  was  done  as  the  lady  died.  The  observations 
of  Lord  Eldon  and  Lord  Redesdale  in  that  case  pretty  strongly  express 
their  opinions  that  a  Scottish  divorce  will  not  dissolve  an  English  mar- 
riage. There  have  been  three  subsequent  decisions  in  the  Scotch  Courts 
on  English  marriages,  Duntze  v.  Levett,  Dec.  21,  1816.  EdmonsUme 
V.  Lockhart,  March  1816,  ^nd-Kibblewhite  v.  Rowland,  February  1817. 
In  these  cases  as  well  as  in  Butler  v.  Forbes,  March  1817,  where  the 
marriage  was  celebrated  in  Scotland  between  parties  domiciled  in  Ireland ; 
and  in  l/tterton  v.  Teuch,  Oct.  181 1,  where  the  marriage  was  in  England, 
(all  reported  in  Fergusson,)  the  Commissary  Court  rejected  the  conclu- 
sion  for  divorced  vinculo  matrimonii :  the  Superior  Court  however,  re- 
versed these  decisions  in  all  these  cases ;  and  no  appeal  has  been  taken 
I  5*^  to  the  House  of  Peers.  But  the  decisions  of  the  Superior  Scoteh  Court 
are  directly  at  variance  with  Lolleys  case;  with  McCarthy  v.  De 
Caix,  {a) ;  and  the  intimation  of  the  House  of  Lords  in  Tcvey  v.  Lindsay. 

Per  Curiam. 
-        Dr.  Lushinoton. 
..X^t^  The  question  raised  upon  the  admissibility  of  this  libel  is  one  of  ex- 
treme importance,  and  which  might  have  been  expected  to  have  arisen 
at  a  much  earlier  period. 

On  the  20th  May  1810,  Mr.  Beazley,  one  of  the  parties  in  this  cause, 
married  a  Miss  Richardson  at  Kensington,  Middlesex :  on  the  29th  of 
August  1823,  they  were  divorced  by  sentence  of  the  Commissary  Court 
at  Edinburgh,  and  in  1824  Mr.  Beazley  contracted  a  second  marriage  at 
Edinburgh  with  Emily  Conway  the  other  party  in  this  cause.  The  first 
wife  did  not  die  till  1830,  and  the  second  wife  now  prays  to  have  her 
marriage  annulled  on  the  ground  that  when  that  marriage  was  solemnized, 
Mr.  Beazley  had  a  wife  alive. 

It  has  been  said,  that  the  Court  is  bound  to  admit  this  libel,  though 
questions  of  great  moment  mav  hereafter  arise,  and  that  the  divorce  at 
Edinburgh  was  only  pleaded  because  it  was  deemed  improper  to  keep 
the  Court  in  ignorance  of  that  circumstance.  If  a  fact  of  such  magni-' 
tude  had  been  suppressed,  I  am  of  opinion  that  any  sentence  pronounced 

f  ^^  (a)  The  following  note  of  If  CarCAy  v.  De  Cour,  Chancery,  1831,  Moy  10th,  was  read  in  the 
•  ^  **tbur»e  of  the  ar^pinieDt 

ya  y  *  ^^'  Tuke  hating  married  in  England  was  divorced  in  Denmark :  the  wife  came  to  England 
\y/  and  died :  the  husAmd  took  out  letters  of  administration  in  England  to  his  wife,  and  npon  his 
I  death  there  was  a  suit  in  Ciiancery  between  his  executors  and  the  next  of  kin  of  hb  wiie  re- 

lative to  her  property. 

Brougham,  Lord  Chancellor,  decreed  in  favoor  of  the  executors,  observing  tliat  the  English 
marriage  could  not  be  annulled  by  the  Danish  law. 

L 
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by  the  Court  would  have  very  little  availed  the  parties, — that  it  vrould 
not  have  been  fioally  binding,  but  would  have  been  open  to  re-examina- 
tion,— that  such  suppressioife  would,  in  short,  have  rendered  all  the  pro* 
ceedings  liable  to  impeachment.  An  endeavour  to  obtain  a  sentence 
when  any  such  material  information  was  withheld,  would  be  unfair  to- 
wards the  Court,  and  prejudicial  to  the  due  administration  of  justice. 

Even  with  my  present  imperfect  information,  I  must  consider  both  what 
is  the  law  of  England  and  what  the  law  of  Scotland.  Cases  have  been  cited 
in  which  it  is  alleged  that  a  final  decision  has  been  pronounced  by  very 
high  authority  upon  the  operation  of  a  Scotch  divorce  on  an  English 
marriage, — that  it  has  been  determined  that  a  marriage  celebrated  in 
England  cannot  be  dissolved  by  the  sentence  of  a  Scotch  tribunal, — that 
the  contract  remains  for  ever  indissoluble.    The  authorities  principally 
relied  upon  for  establishing  that  position  are  the  decisions  of  the  twelve 
judges  in  LMtifs  case,  and  the  decision  of  the  present  Lord  Chancellor 
on  a  very  recent  occasion.    If  those  authorities  sustained  to  its  full  ex-  X^ 
tent  the  doctrine  contended  for,  the  Court  would  feel  implicitly  bound  \.oJ\ 
adopt  it ;  but  1  must  consider  whether  in  LoUey^s  case  it  was  the  inten-  7 
tion  of  those  very  learned  persons  to  decide  a  principle  of  universal  ope-  X 
ration  absolutely  and  without  reference  to  circumstances,  or  whether  a^ 
they  must  not  almost  of  necessity  be  presumed  to  have  confined  them-^^ 
selves  to  the  particular  circumstances  that  were  then  under  their  con- 
sideration.   LoUey^s  case  is  very  briefly  reported :  node  of  the  authori- 
ties cited  on  the  one  side  or  on  the  other  are  referred  to,  nor  are  the 
opinions  of  the  learned  judges  given  at  any  length ;  all  that  we  have  is 
the  decision.    It  is  much  to  be  regretted  that  some  more  extended  report 
of  the  very  learned  arguments  which  I  well  remember  were  urged  upon 
that  occasion,  and  the  multitude  of  authorities  quoted,  have  not  been 
communicated  to  the  profession  and  to  the  public. 

In  that  case  the  indictment  stated  that  on  the  18th  of  July,  Lolley  was 
married  at  Liverpool  to  Ann  Levaia,  and  afterwards  to  Helen  Hunter, 
his  former  wife  being  then  living.  It  was  proved,  that  both  marriages 
were  duly  solemnized  at  Liverpool,  that  the  first  wife  was  alive  a  week 
before  the  Assizes,  and  that  the  second  wife  agreed  to  marry  the  prisoner  « 
if  he  could  obtain  a  divorce.  The  jury  did  not  find  that  any  fraud  had 
been  committed;  but  there  does  not  appear  to  have  been  any  discussion 
upon  the  very  important  question  of  domicil.  A  case  in  which  all  the 
parties  are  domiciled  in  England  and  resort  is  had  to  Scotland  (with 
which  neither  of  them  have  aity  connexion)  for  no  other  purpose  than  to 
obtain  a  divorce  a  vinculo,  may  possibly  be  decided  oil  principles  which 
would  not  altogether  apply  to  a  case  differently  circumstanced ;  as  where, 
prior  to  the  cause  arising  on  account  of  which  a  divorce  was  sought^ 
the  parties  had  been  bona  fide  domiciled  in  Scotland.  Unless  I  ami 
satisfied  that  every  view  of  this  question  had  been  taken,  the  Court  can- 
not, from  the  case  referred  to,  assume  it  to  have  been  established  as  art 
universal  rule,  that  a  marriage  had  in  England,  and  originally  vahd  by 
the  law  of  England,  cannot  under  any  possible  circumstances  be  dis- 
solved by  the  ^ree  of  a  foreign  Court. 

Before  I  could  give  my  assent  to  such  a  doctrine  (not  meaning  to  deny 
that  it  may  be  true)  I  muat  have  a  decision  after  argument  upon  such  a! 
case  as  I  will  now  suppose,  viz.  a  marriage  in  England — the  parties  re- 
sorting to  a  foreign  country,  becoming  actually,  tona  fide,  domiciled  in 
that  country,  and  then  separated  by  a  sentence  of  divorce  pronounced 
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by  the  competent  tribunal  of  that  country.  If  a  case  of  that  description 
had  occurred  and  had  received  the  decision  of  the  twelve  judges,  or  the 
other  high  authority  to  which  allusion  hai  been  made,  then  indeed  it 
might  have  set  this  important  matter  at  rest :  but  1  am  not  aware  that 
that  point  has  ever  been  distinctly  raised,  and  I  think  I  may  say  with 
certainty  that  it  never  has  received  any  express  decision. 

The  Court  enters  upon  a  cx)nsideration  of  the  law  of  Scotland  with 
great  reluctance  and  much  diffidence,  from  a  fear  of  being  led  into  error 
upon  a  question  of  foreign  law.  At  the  same  time,  this  matter  has  been 
80  frequently  discussed,  and  there  are  so  many  reported  cases  upon  the 
subject,  that  it  cannot  be  treated  as  a  matter  completely  hidden  in  the 
abstruse  recesses  of  a  law  entirely  foreign  to  us.  1  believe  the  course  of 
decision  in  Scotland  up  to  the  present  hour,  has  been  to  consider  that  the 
Scotch  Courts  have  a  right  to  entertain  jurisdiction  with  respect  to  mar- 
riages had  in  England,  after  the  parties  had  been  resident  for  a  certain 
period  in  Scotland,  though  that  period  had  been  infinitely  too  short  to 
constitute  what  we  should  call  a  legal  dornicil :  and  that  those  Courts 
have  proceeded  in  such  cases  to  divorce  k  vinculo.  At  one  time  the 
Commissary  Court  in  Scotland  was  much  inclined  in  such  cases  to  mod- 
ify that  remedy  by  substituting  for  the  divorce  a  vinculo,  separation  a 
mensa  et  toro :  but  the  Court  of  Session — the  Court  of  Appeal — over- 
ruled the  decisions  of  the  Commissary  Court  refusing  the  divorce  k  vin- 
culo, and  directed  that  Court  to  proceed  in  the  accustomed  and  ordinary 
way.  None  of  those  cases,  I  believe,  have  received  the  sanction  of  the 
House  of  Lords. 

It  is  obvious  that  many  most  important  differences  may  arise  in  cases 
of  this  description.  Two  Scotch  persons  married  in  England  may  after- 
wards go  to  reside  in  Scotland.  Again,  one  of  the  contracting  parties 
may  be  English  the  other  Scotch.  If  the  law  of  Scotland  continue  such 
as  their  Courts  have  hitherto  held  it  to  be,  and  if  the  decision  in  Lolley^s 
case  be  of  universal  application,  the  issue  of  the  second  marriage  may 
be  legitimate  in  Scotland  and  illegitimate  in  England.  The  son  may 
take  the  real  estate  in  Scotland  and  not  the  real  estate  in  England ;  he 
miffht  possibly  even  be  a  Scotch  peer  and  lose  his  English  title  and  with 
it  the  English  estates,  the  only  support  of  his  Scotch  reerage.  It  is  im- 
possible, therefore,  to  exag^rate  the  importance  of  this  case ;  nor  can  the 
Court  be  too  guarded  agamst  laying  down  any  principle  which  might 
affect  any  other  case  than  the  present. 

It  has  been  argued  that  I  must  decide  by  the  lex  loci  contractus,  that 
this  being  a  Scotch  marriage  must  be  determined  by  the  law  of  Scotland 
alone,  and  by  reference  to  what  would  be  the  decision  of  Scotch  courts. 
I  can  entertain  very  little  doubt  but  that  the  second  marriage  would  be 
held  valid  in  Scotland,  unless  some  judgment  of  the  House  of  Lords,  in 
opposition  to  the  repeated  decisions  of  the  Court  of  Session,  should  ascer- 
tain that  the  law  of  Scotland  is  not  what  these  decisions  have  pronounc- 
ed it  to  be. 

But  there  is  a'preliminary  consideration — the  capability  of  the  parties 
to  contract  marriage — and  the  true  question  is,  whether  that  capability 
is  to  be  determined  by  the  law  of  Scotland  or  the  law  of  England:  the 
former  would  say  that  the  parties  are  capable;  the  latter,  supposing 
Lolley*s  case  to  govern  the  present,  would  say  they  are  incapable. 

I  regret  that  the  libel  contains  no  averment  of  the  domicil  of  the  par- 
I  ties  in  England  at  the  period  of  the  first  marriage :  and  that  it  merely 
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pleads  that  a  pretended  divorce  took  place,  without  stating  when  or 
for  what  purpose  the  parties  went  into  Scotland,  how  long  they  had  re- 
sided or  at  what  period  this  suit  was  commenced*.  These  omissions  un- 
doubtedly involve  the  Court  in  considerable  difficulty.  If  this  case,  in 
these  respects,  prove  similar  to  LoUey^s  case,  I  unquestionably  should 
consider  that  authority  to  be  binding  upon  me;  but  if  it  should  be  dis- 
tinguished by  other  circumstances,  such  as  by  the  permanent  domicil  of 
the  parties  in  Scotland  prior  to  the  time  when  the  divorce  took  place,  I 
must  reserve  my  opinion  upon  the  question  until  I  have  heard  it  argued, 
and  until  all  the  facts  and  circumstances  are  fully  before  me. 

I  shall  therefore  admit  this  libel :  but  it  certainly  would  be  a  great 
satisfaction  to  me,  if  it  could  be  refomed  by  pleading  the  domicil  of  the 
parties  at  the  times  of  the  marriages  and  of  the  divorce,  and  the  circum- 
stances relative  to  the  divorce :  Because  (though  it  may  rest  upon  the 
party  maintaining  the  validity  of  the  marriage  to  plead  the  facts  upon 
which  he  relies  for  that  purpose)  in  cases  of  nullity  of  marriage  all  the 
circumstances  should  appear  distinctly  upon  the  face  of  the  libel,  in  order 
that  no  doubt  could  be  entertained  oi  the  principles  upon  which  the  sen- 
tence of  the  Court  is  founded. 

The  King's  Advocate, — Undoubtedly  further  information  would  have 
been  supplied  if  it  h^d  been  supposed  that  the  case  would  rest  upon  the 
libel  only :  we  conceived  that  the  other  party  would  plead  before  the 
Court  was  called  upon  for  its  decision.  However,  as  far  as  I  am  in- 
structed, the  second  wife  is  not  in  possession  of  the  facts  and  circumstan- 
ces connected  with  the  residence  of  the  parties  at  the  periods  in  question. 
Such  information  as  we  can  obtain  shall  be  laid  before  the  Court  in  an 
additional  article;  but  we  shall  not  be  in  a  condition  to  plead  those  fur- 
ther facts  till  we  receive  information  from  Scotland. 
Per  Curiam. 

The  Court  miffht  be  placed  in  an  extremely  inconvenient  position  if  the 
other  party  should  not  plead,  and  it  had  to  pronounce  its  decision  upon  a 
doubttiil  state  of  circumstances. 

Libel  admitted.  * 
An  additional  article  (admitted  without  opposition)  pleaded ; — <'  That 
Beazley's  first  wife  was  the  daughter  of  Richardson,  ot  the  parish  of  St. 
James,  Westminster,  where  she  had  resided  from  her  chilhood,  and  that 
at  the  time  of  her  marriage  with  Beazley,  and  during  their  subsequent 
cohabitation,  they  were  respectively  don^iciled  in  England.  That  from 
their  separation  Beazley  continued  to  reside  in  England  till  the  begin- 
ning of  1823,  when  he  went  to  Scotland  on  business  as  an  architect, 
meaning  to  return  to  England  as  soon  as  it  was  concluded;  that  in  April 
1823,  v^en  Mrs.  Beazley  instituted  proceedings  in  Scotland  against  her 
husband,  she  was  not  residing  nor  had  ever  resided  in  Scotland,  but  was 
living  in  London.'' (a) 

The  libel  and  additional  article  were  fully  proved  by  seven  witnesses. 
Mr.  Beazley's  sister,  who  was  in  Edinburgh  and  was  present  at  the  se- 
cond marriage,  gave  evidence  of  that  fact. 

(a)  Mrs.  Beazley*8  rioter  deposed :  **  on  the  occasion  of  the  proceedings  instituted  by  my  sis- 
ter to  obtain  a  diToroe,8he  wont  to  Scotland  and  remained  there  from  two  to  three  months  :  she 
never  resided  in  Scotland  but  upon  that  occasion.  I  cannot  say  whether  my  rister  went  to 
Scotland  for  the  purpose  of  instituting  the  proceedings,  or  whether  her  attendance  there  was  re- 
quired in  the  course  of  them  ;  but  I  Know  that  she  never  resided  in  Scotland  before  those  pro- 
ceeding and  that  her  home,  though  she  went  to  Scotland  for  the  occasion,  was  my  father*s 
boHse  in  London  or  Epsom,  and  at  no  lime  in  Scotland," 
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The  King's  Advocate  and  Phillimore. 

Ldley's  case  has  determined  this  case :  the  legal  doraicil  of  both  par- 
ties was  England.  The  second  marriage  being  had  in  Scotland  is  the 
only  distinction  between  this  case  and  that  of  Lolley. 

Addams  contra.  A  marriage  is  good  or  bad  according  to  the  lex  loci 
contractus,  unless  that  law  is  contra  bonos  mores.  The  English  marriage 
was  good  when  the  English  law,  the  Scotch  marriage  when,  by  the 
removal  into  Scotland,  the  Scotch  law,  governed  the  contracting  par- 
ties. 

Judgment. 

Dr.  Lushinoton. 

I  feel  very  deeply  the  responsibility  of  deciding  this  case ;  it  behoves 
me  to  proceed  with  the  most  cautious  and  wary  steps ;  there  is  no  doubt 
of  the  proof  and  of  the  validity  of  the  first  marriage  m  1810 — of  the  sepa- 
ration of  the  parties  in  1813,  and  of  the  divorce  in  Scotland  in  1828,  at 
the  instance  of  Mrs.  Beazley ;  and  of  the  domicil  of  both  parties  in  Eng- 
land. The  Court  did  not  require  that  it  should  be  alleged  that  the  effect 
of  a  Scotch  divorce  was  to  leave  the  parties  at  liberty  to  enter  into  ano- 
ther marriage,  because  it  would  have  put  them  to  the  expense  of  proving 
that  which  was  perfectly  notorious.  There  is  no  doubt  by  the  Scotch 
law,  of  the  validity,  as  to  form,  of  the  second  marriage;  but  that  is  not 
the  important  point.  However,  in  supply  of  proofof  that  marriage  a 
copy  of  the  register  of  the  Episcopal  Chapel  at  Edinburgh  has  been  ex- 
hibited. I  am  not  aware  that  such  registers  are,  according  to  the  law 
of  Scotland,  documents  of  an  authentic  and  public  nature ;  nor  that  a 
copy  of  an  unauthentic  register  is  by  that  law  admitted  as  evidence. 
But  according  to  the  law  of  this  country,  as  I  believe  it  has  been  prac- 
tised in  the  Courts  of  Westminster  Hall,  I  think  I  should  act  more  safely 
by  rejecting  it.  I  consider  it  to  be  of  the  highest  importance  that  this 
Cfourt  should  adhere  to  the  same  rules  of  evidence  as  prevail  elsewhere; 
indeed  I  should  entertain  some  doubts  whether  Ecclesiastical  sentences 
could  be  received  in  the  Courts  of  Westminster  Hall  as  conclusive,  if  it 
were  known  that  they  were  founded  on  evidence  altogether  inadmissible 
by  the  rules  of  those  tribunals;  but  however  this  might  be,  it  is  certainly 
wiser  to  adhere  to  the  same  principles  wherever  practicable.  It  would 
therefore  only  be  after  great  consideration  and  hesitation,  or  after  being 
bound  by  an  express  decision  of  the  superior  Court,  that  I  could  consent 
to  admit  such  an  exhibit;  and  I  reject  it,  the  more  readily,  as  the  estab- 
lishment of  such  a  precedent  in  this  case  would  be  perfectly  gratuitous, 
since  the  marriage  is  proved  by  a  witness  who  was  present  at  the  cere- 
mony :  and  since,  in  point  of  nict,  a  Scotch  marriage  by  banns  is  not 
more  valid  than  a  less  formal  marriage. 

One  only  distinction  exists  between  this  case  and  that  of  Lolley,  viz., 
that  here  the  second  marriage  took  place  in  Scotland  :  in  neither  case  is 
there  any  proof  of  collusion  in  resorting  to  Scotland ;  and  in  neither  case 
is  there  any  domicil  in  Scotland ;  and,  as  in  my  judgment  the  question 
of  domicil  might  form  a  most  important  and  distinguishing  feature,  the 
due  effect  of  a  Scotch  domicil  on  the  decision  of  these  cases  would  de- 
mand a  very  careful  consideration.  That,  however,  does  not  arise  in  the 
present  case. 

It  has  been  urged,  that  this  second  marricige  was  to  be  decided  solely 
with  reference  to  the  lex  loci  contractus ;  undoubtedly,  questions  of  mar- 
riage are  prima  facie  to  be  judged  of  by  the  law  of  the  country  where 
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they  are  solemnized ;  but  I  am  of  opinion  that,  before  considering  the 
second  marriage,  I  must  ascertain  the  capability  of  the  parties  to  con- 
tract.   If  both  the  parties,  being  at  the  respective  times  of  the  first 
marriage  and  of  the  divorce  domiciled  English  subjects,  were  by  the  law. 
of  England  prohibited  by  a  personal  incapacity  from  entering  into  such      . 
a  contract,  I  must  apply  the  rule  of  that  law.     Thus  in  Doe  v.  Vardill,X  S^ 
5  B.  <&  C.  438,  it  was  decided,  on'^the  statute  of  MertoUj'^that  a  person  ^/f 
born  ante  justas  nuptias  of  parents  domiciled  in  Scotland  and  subse-         ^ 
quently  intermarrying  there,  was  under  a  personal  disability  to  inherit  ^''•^ 
landed  property  in  England,  though  the  Judges  carefully  abstained  from  ^"9" 

Siving  any  opinion  against  his  legitimacy :  but  had  his  parents  been 
omiciled  in  England  at  the  time  of  his  birth  and  subsequently  inter- 
married, he  would  have  been  prevented  by  a  personal  disability  from 
becoming  legitimate  by  that  subsequent  marriage,  and  from  deriving  in 
Scotland  the  benefits  to  which,  but  for  that  personal  disability,  he  would 
upon  such  marriage  be  entitled  by  the  law  of  Scotland  (a).  ' 

It  is  useless,  however,  to  reason  from  principles  or  analogy.  I  an) 
bound  by  authority :  for  since  it  now  appears  that  neither  of  the  parties 
to  the  first  marriage  were  at  any  time  bona  fide  domiciled  in  Scotland, 
no  sound  distinction  exists  between  the  present  case  and  that  of  Loliey. 
I  therefore  pronounce  the  second  marriage  null  and  void.  .  My  judg- 
ment, however,  must  not  be  construed  to  go  one  step  beyond  the  present 
case:  nor  in  any  manner. to  touch  the  case  of  a  divorce  a  vinculo  pro- 
nounced in  Scotland  between  parties,  who  though  married  when  domi- 
ciled in  England,  were  at  the -time  of  such  divorce  bona  fide  domiciled 
in  Scotland ;  still  less  between  parties  who  were  only  on  a  casual  visit 
in  England  at  the  time  of  their  marriage,  but  were  both  then  and  at  the 
time  of  the  divorce  bona  fide  domiciled  in  Scotland. 

Sentence  of  Nullity  signed. 

(a)  See  Sheddon  ▼.  Patrieky  and  the  Case  of  the  Strathmore  peerage  cited,  irguendoi  by  Tin- 
dal,  5  R  &  G.  444,  and  Ro$e  v.  Drummandj  Hoose  of  Lords,  1831. 
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MYTTON  y.  MYTTON.— p.  667.     /o  ^'^J^,  ^  ]  • 

After  aentenoe  of  separation  by  reason  of  gross  cmelty  and  adoltery  on  the  part  of  the  husband, 
the  real  estate  being  60002.  a  year,  snbiect,  as  alleged  by  the  husband,  to  large  incumbrances, 
the  mother^s  jointure  having  been  10001.,  and  the  wi&*8  pinnioney  500Z.  a  year,  the  Court 
allotted  lOOOi.  a  year  permanent  alimony,  allowing  the  husband  to  deduct  from  that  sum  any 
payment  on  account  of  pinmoney,  above  SOOi.  a  year, — the  sum  agreed  to  be  paid  to  the  wift 
for  the  maintenance  of  the  children. 

This  was  a  suit  of  separation,  by  reason  of  the  husband's  cruelty  and 
adultery.  A  libel  of  forty-four  articles,  with  eight  letters  from  the  hus- 
band, had  been  admitted  without  opposition:  it  pleaded  the  marriage 
on  the  29th  of  October,  1821,  the  birth  of  five  children,  and  cohabitation 
until  the  16th  of  October,  1830.  The  witnesses  upon  this  libel  having 
been  examined,  an  allegation  for  the  husband  was  admitted  after  debate. 
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The  answers  of  the  wife,  which  negatived  all  the  material  averments, 
were  taken  upon  this  allegation,  but  no  witnesses  were  examined  upon 
it,  nor  did  any  counsel  appear  for  the  husband  at  the  hearing  of  the 
cause ;  and  on  this  day  the  Court  signed  the  sentence  of  separation. 

The  alimony  pending  suit  had  been  fixed  at  300/.  per  annum,  in  addi- 
tion to  500Z.  per  annum  Sfettled  as  pin  money,  and  to  200/.  promised  by 
the  husband  as  an  allowance  to  his  wife  for  the  maintenance  of  the  chil- 
dren, and  to  be  computed  from  the  return  of  the  citation.  The  present 
question  related  to  permanent  alimony. 
Lushington,  and  Dodson,  for  Mrs.  Mytton. 

Mr.  Mytton  has  voluntarily  offered*  to  allow  to  Mrs.  Mytton  200/.  a 
year  for  the  maintenance  of  the  children,  now,  and  to  increase  it  as  they 
grow  older ;  but  he  has  not  paid  it,  nor  have  we  any  means  of  recover- 
mg  it.  Under  the  direction  of  the  Court  of  Chancery,  the  children  are 
to  remain  with  their  mother,  and  to  be  placed  under  guardians.  His 
property  is  large,  and  the  deductions  he  claims  are  for  the  most  part  the 
effect  of  his  own  follies. 
Judgment. 
Sir  John  Nicroll. 

In  this  suit  the  sentence  already  pronounced  has  decreed  separation  a 
«mensa  et  toro,  at  the  wife's  prayer,  on  account  of  the  husband's  cruelty 
and  adultery ;  and  certainly  it  is  one  of  the  grossest  cases  of  misconduct 
in  both  particulars  that  ever  came  under  the  notice  of  the  Court.  The 
allegation  of  the  husband  is  too  offensive  and  disgusting  to  detail,  but  on 
it  no  witnesses  have  been  produced :  the  wife  has  in  her  answer^  negativ'^ 
ed  all  the  imputations  attempted  to  be  cast  upon  her.  She  therefore 
stands  perfectly  untainted  by  his  averments. 

The  present  Question  is,  what  is  the  proper  allowance  to  be  made  to 
the  wife,  while  living  separate  and  apart  Kom  her  husband.  The  hus- 
band by  his  own  account  has  very  large  estates,  but  the  answers  claim 
very  large  deductions.  The  gross  amount  of  the  real  estates  is  stated  to 
be  6000/.  per  annum,  but  he  claims  to  subtract  4350/.  for  incumbrances, 
and  the  interest  of  debts  which  he  has  incurred.  It  is  impossible  for  the 
wife  to  e;o  into  evidence,  to  ascertain  the  amount  of  the  net  income ;  nor 
would  the  Court  be  disposed  to  allow  the  full  deductions  claimed  on  ac- 
count of  outgoings,  occasioned  by  his  own  extravagance  and  profligacy. 
It  would  look  rather  to  other  facts,  in  order  to  judge  what  should  be  the 
'  wife's  allowance.  The  jointufe  of  the  mother  is  1000/.  per  annum, — 
that  was  not  considered  too  large  an  allowance  for  his  father's  widow, 
and  this  unfortun&tte  lady  is  in  a  worse  situation.  Again,  her  pin-money 
was  fixed  at  500/.  per  annum.  A  husband,  who  has  such  a  fortune  as  to 
give  that  sum  as  pin-money,  should  make  an  ample  allowance  for  his  wife 
while  living  separately  on  account  of  his  misconduct.  The  husband,  it 
is  stated,  has  voluntarily  undertaken  to  pay  to  his  wife  200/.  a  year  for 
the  maintenance  of  the  children.  That  arrangement,  however,  it  is  not 
within  the  authority  of  this  Court  to  enforce ;  but  I  shall  albt  1000/.  a 
year  permanent  alimony,  allowing  the  husband  to  deduct  from  that  sum 
any  payments  exceeding  200/.  a  year,  which  he  may  actually  make  on 
account  of  pin-money.  The  wife  will  thus  have  the  aid  of  the  power  of 
this  Court  for  the  payment  of  the  whole  1000/. ;  and  in  addition  will 
have  a  collateral  remedy  to  secure  from  her  pin-money  the  payment  of 
200/.  a  year  for  the  children. 
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The  Office  of  the  Judge  Promoted  by  WHISH  and  WOOLLATT  v. 

HESSE,  Clerk.— p.  659. 

Simony,  on  the  part  of  a  presentee  to  a  Vmng,  beinff  in  law  a  very  odious  offence,  and  the  con* 
eeqoenoes  of  conviction  thereof  highly  penal,  the  law,  even  if  a  sirnoniacal  agreement  is  esta- 
blished,  requires  the  strictest  proot  of  the  presentee^s  privity  thereto  before  induction,  or  of 
his  confirmation  thereof  ailer ;  so,  in  proof  that  a  clerk  is  simoniace  promotns,  a  corrupt 
agreement  must  be  no  less  conclusively  shown.  In  a  criminal  suit  against  a  clerk  for  simony, 
and  for  being  simoniacally  promoted,  the  Court  holding,  Ist,  that  neitiier  his  privity  to,  noi 
confirmation  of;  any  simoniacal  contract  was  proved, — ^2dly,  that  no  criminal  contract  was 
established, — dbmissed  him  from  the  suit,  and  condemned  the  promoters  in  costs. 

Semble,  that  when  a  clerk  is  simoniacd  promotus  without  his  privity  or  subsequent  confirma- 
tion, the  Ecclesiastical  Court  cannot  proceed  to  a  sentence  of  deprivation  in  a  criminal  suit    / 1/  ^ 

A  party  cannot  except  to  a  witness  by  contradicting  answers  to  interrogatories  which  go  to  in-  0  #   < 
cidental,  collateral  matter,  and  are  not  relevant  to  the  issue.  h  o  i 

Quere,  whether  acts  subsequent  to  induction  in  confirmation  of  a  simoniacal  agreement  mode     /I 
without  his  knowledge,  amount  to  simony  on  the  part  of  the  presentee  ?  ^^  3 

The  improbability  of  his  evidence  is  not  sufiicient  to  discredit  a  witness  of  good  general  character 
speaking  firmly  and  solemnly,  unless  such  improbability  amount  almost  to  absolute  incredi 
balityi  and  be  incapable  of  ezplanation. 


IN  THE  COURT  OF  PECULIARS. 


BLAKE  V.  USBORNE.—  p.  726. 

A  person  who  has  permission  fix>m  the  churchwardens  to  sit  in  a  pew  temporarily,  and  in  order, 
by  keeping  possession  for  the  future  tenant,  to  carry  into  effect  the  conditions  of  sale  of  a 
boose  with  which  the  pew  had  for  above  a  century  been  held  under  an  expired  fiiculty,  has 
no  possession  on  which  he  can  bring  a  suit  for  perturbation  against  a  mere  intruder,  such 
permissbn  by  the  churchwardens  bemg  illegal,  as  confirming  the  sale  of  the  pew.  On  the 
plaintiff  declaring  he  proceeded  no  further,  the  Court  dismissed  the  defendant  with  a  sum 
nomine  expensarum,  refusing  to  give  full  costs  on  the  ground  that  there  had  been  irregular- 
ities on  both  sides. 

By  the  general  law,  the  use  of  all  pews  belongs  to  the  parishioners,  who  are  to  be  in  the  first 
instance  seated  by  the  churchwardens,  subject  to  the  control  of  the  Ordinary. 

On  the  expiration  of  a  faculty  limited  to  a  eertain  period,  the  right  of.  the  parishioners  to  the 
pews,  the  subject  of  such  faculty  revives. 


IN  THE  AROhES  court  OF  CANTERBURY. 


STORY  V.  STORY.— p.  738. 

Jn  matrimonial  suits,  the  libel  must  contain  all  facts  that  can  by  diligence  be  ascertained  at  the 
time,  and  subsequently,  new  facts  only — ^which  are  nearly  conclusive  of  guilt— can  be  pleaded. 
The  Court,  on  appeal,  afi^med  the  rejection  of  additional  articles,  on  the  git)und  that  the 
fiusts  might  have  been  pleaded  originally,  and  were  inconclusive. 

This  suit  commenced  in  the  Consistory  Court  of  London  by  a  citation 
taken  out  by  the  husband  on  the  ground  of  his  wife's  adultery. 

The  parties  were  married,  by  banns,  in  March  1807,  and  cohabited 
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until  June  1831.  They  had  six  children  living.  In  support  of  the 
charge  of  adultery  the  following  were  circumstances  pleaded  in  the 
libel  as  reformed  after  debate. 

That  in  June  1830^  J.  A.  Harper  (a  nephew  of  Mr.  Story's)  returned 
from  India  and  resided  with  his  father  at  Hackney,  but  often  visited 
his  uncle,  and  frequently  walked  alone  with  Mrs.  Story,  when  improper 
familiarities  passed,  and  a  criminal  intercourse  was  formed  and  carried 
on  between  them.  That  Mrs.  Story,  on  the  21st  of  May,  1831,  in 
her  way  to  Brighton,  went  to  Mr.  Harper's  the  father  of  Mr.  Story's 
nephew.  That  about  two  in  the  morning  of  the  22nd  Miss  Story,  a 
sister  of  Mr.  Story,  was  awakened  by  a  noise  from  Mrs.  Story's  room ; 
that  on  listening  she  distinctly  heard  the  voices  of  Mrs.  Story  and  J. 
A.  Harper  as  if  conversing  in  an  endearing  tone :  that  Miss  Story, 
having  knocked  at  the  door  of  Mrs.  Story's  room  and  ascertained 
from  her  that  she  was  not  ill,  went  immediately  to  the  bed-room  of 
J.  A.  H.  and  not  finding  him  there,  knocked  again  at  Mrs.  Story's 
door  and  was  admitted,  the  door  being  unlocked  and  opened  by  JVfrs. 
Story  in  her  ni^ht  dress  only,  who,  in  answer  to  Miss  Story,  informed 
her  that  she  did  not  know  where  was  J.  A.  Harper ;  that  Miss  Story 
observing  the  bed  to  be  in  great  disorder,  lifted  up  the  vallance,  and 
discovered  J.  A.  Harper,  in  his  night  cap  and  shirt  only,  under  the 
bed ;  that  she  thereupon  retired  to  her  room,  but  shortly  afterwards, 
at  Mrs.  Story's  request,  returned,  when  Mrs.  Story  earnestly  entreated 
her  not  to  divulge  what  had  occured,  and  observed,  "  it  was  more  my 
fault  than  his."  That  while  Miss  Story  was  at  Mrs.  Story's  door, 
Charlotte  Tallowin,  a  servant  in  the  family,  having  been  disturbed  by 
the  knocking,  came  down  stairs,  saw  Miss  Story  at  the  door  and  heard 
her  speaking.    That  on  the  said  occasion  adultery  was  committed. 

The  libel  further  pleaded,  that  Miss  Story,  about  two  days  after- 
wards, thinking  it  was  her  duty  not  to  conceal  the  transaction  of  22nd 
of  May  from  Mr.  Harper,  the  father,  informed  him,  but  by  his  desire 
did  not  disclose  it  to  Mr.  Story.  That  Mrs.  Story  having  paid  a  visit 
in  Richmond  Terrace  stayed  for  a  few  days  with  her  husband  at  an 
hotel  in  Surrey  Street,  after  which  she  on  Monday  13th  of  June,  pro- 
ceeded to  Brighton  with  her  daughters  and  servant,  and  there  joined  her 
mother.  That  almost  immediately  after  Mrs.  Story  had  left  the  hotel  a 
letter  (by  the  two-penny  post)  addressed  to  her  was  delivered  to  her  hus- 
band :  that  he  read  it,  and  bein^  much  surprised  and  alarmed  at  the 
contents  (a),  advised  thereon  with  his  sister  Mrs.  W.  Harper,  (who 
aware  of  the  circumstances  already  pleaded)  strongly  recommended 
him  not  to  permit  his  nephew  to  visit  his  family  at  Brighton,  and  ulti- 
mately informed  him,  hitherto  ignorant  and  unsuspecting,  of  his  wife's 
adulterous  intercourse :  that  the  intelligence  much  shocked  and  distressed 
him,  and  he  consulted  with  his  halt-brother,  and  requested  him  to 
acquaint  Mrs.  Story  with  his  (Mr.  S.'s)  determination  not  to  live  with 
her  again:  but  it  being  arranged  that  this  communication  should  be 

(a)  The  letter  wu  as  followi. 
**  DRA&Ear  MAftr, 

**  I  am  most  cruelly  disappointed  not  havine  the  pleasure  of  seeing  yon,  shall  wait  at  home  aiQ 
tomorrow  in  anxious  expectation  of  a  note.    Do  let  me  see  you.   ^ 

**Sunday.  ^  Yours  ever  most  sincerely.^ 

**  Did  you  gel  mine  safe  7* 
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deferred,  it  was  not  made  till  the  arrival  of  Mrs.  Story  in  London,  on 
her  way  home. 

Annexed  to  the  libel  was  a  pocket  book  pleaded  to  be  Mrs.  Story's, 
and  it  was  alleged  that  opposite  to  the  date  of  28th  April,  1831,  **  My 
dearest  life,  I  love  you,  H."  was  written  by  J.  A.  Harper  with  her  con- 
currence (a). 

On  the  by-day  an  additional  article  to  the  libel  v«ras  debated : — it 
pleaded,  that  from  the  15th  to  the  25th  February  1831,  Mrs.  Story  and 
daughters  were  on  a  visit  at  Mr.  Harper's  and  Mrs.  Story  and  J.  A.  H.> 
occupied  rooms  opposite  to  each  other :  that,  one  morning,  while  making 
Mrs.  Story's  bed,  Harbour,  one  of  the  housemaids,  observed  on  the 
sl^eets  certain  marks  or  stains  precisely  similar  to  those  which  had  been 
frequently  noticed  by  her  and  others  in  the  bed  of  J.  A.  H.,  and  which 
were  well  known  by  them  to  be  occasioned  by  the  discharge  of  the  colour 
from  the  silk  drawers  in  which  he  had,  since  his  return  from  India,  usu- 
ally slept.  That  Harbour  suspecting  that  J.  A.  H.  had  been  in  Mrs. 
Story's  bed,  showed  to  Charlotte  Tallowin  the  stains ;  that  the  same 
were  not  on  the  sheets  when  the  bed  was  made  on  the  previous  day,  and 
the  sheets  had  not  been  changed.  That  on  Mrs.  Story's  night  dress,  put 
on  clean  the  preceding  night,  were  corresponding  marks.  The  article 
pleaded  on  this  occasion,  adultery. 

The  rejection  of  this  additional  article  having  been  appealed  from, 
the  admissibility  of  it  was  again  debated. 

Addams  and  Matcham  against  the  admission. 

Dodson  and  Haggard  contra. 

Judgment. 

Sm  John  Nicholl. 

This  is  an  appeal  from  the  Consistory  Court  of  London  on  a  grievance, 
— the  rejection  of  additional  articles  to  a  libel.-  It  is  a  suit  brought  by 
the  husband  for  separation  by  reason  of  adultery;  the  citation  was 
returned  on  the  4th  of  August  1831,  the  libel  was  brought  in  on  the  20th 
of  October  1831,  was  admitted  on  the  second  session  of  Michaelmas 
Term,  the  18th  of  November;  on  the  by-day,  the  10th  of  December, 
the  additional  articles  were  brought  in ;  on  the  14th  of  December  were 
rejected ;  and  from  that  rejection  the  husband  has  appealed.  I  must 
suppose  there  will  be  some  evidence  of  familiarities  at  St.  Alban's,  and 
if  the  libel  be  proved  as  laid,  there  will  be  full  proof  of  adultery. 

I  am  of  opinion  that  these  additional  articles  were  properly  rejected. 
First,  a  party  is  not  at  liberty  to  make  charges  by  piecemeal ;  he  must   jj' 
brin^  forward  all  his  case  at  once,  particularly  as,  though  the  suit  is  noxl/jl' 
a  criminal  suit,  the  charges  are  of  a  criminal  tendency  and  nature :  it  isJJ  j 
causa  criminalis  civiliter  intentata.''^  It  is  the  duty  of  a  party  before  he 
decides  on  such  a  suit  to  make  every  possible  inquiry  and  then  to  pro-> 
pound  all  his  facts  at  once.    Here  the  party  had  ample  opportunities  for 
making  inquiries;  he  had  pleaded  indecent  fanoiliarities,  and  a  fact  of 
adultery  on  the  morning  of  the  22d  of  May,  and  had  vouched  the  servant, 
Tallowin,  as  a  corrol^ratin^  witness ;  she  therefore  must  have  been 
questioned  as  to  her  obsen>'ations  of  the  conduct  of  the  parties  not  only 
then  but  previous  to  that  period,  and  she  is  now  one  of  the  witnesses 
vouched  to  these  additional  articles.     The  party  had  no  right  to  lie  by 
a  month  and  then  bring  forward  fresh  facts ;  there  is  no  appearance  that 

(a)  The  reit  of  the  libel  was  totallj  irrdevant  to  the  qaeition  before  the  Court 
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these  facts  were  discoTered  subsequently  to  the  admissioii  of  the  libel, 
or  at  least  that  they  might  not  with  diligence  have  been  sooner  disco- 
vered. 

Again,  there  are,  as  I  have  said^  sufficient  facts  pleaded  in  the  libel  to 
entitle  the  party  to  a  sentence,  but  at  all  events  the  Court  would  not 
admit  new  facts  unless  they  were  not  merely  important,  but  nearly 
decisive  and  conclusive.  What  then  are  the  facts  7  That  there  were 
in  both  beds  stains  of  a  similar  colour ;  the  colour  is  not  stated,  but  it  is 
conjectured  that  these  stains  were  produced  by  the  silk  drawers  of  the 
alleged  paramour ;  and  from  thence  they  infer  adultery.  The  fact  is 
much  too  equivocal  to  warrant  any  inference,  still  less  to  amount  to 
proof,  of  adultery :  these  marks  are  only  pleaded  to  have  been  observed 
on  this  single  occasion ;  nor  are  there  any  specific  familiarities  alleged, 
nor  is  there  any  averment  that  there  was  the  impression  of  two  bodies 
in  the  bed,  or  any  other  indicia  of  the  parties  having  lain  together.  This 
was  three  months  before  the  only  fact  of  adultery  charged,  and  argu- 
ments favourable  to  the  wife  might  be  drawn  from  this,  for  if  such  sus- 
picions were  excited  among  the  servants,  the  absence  of  all  subsequent 
conduct  exciting  suspicion  tends  to  exonerate  her. 

But  this  matter  comes  too  late :  the  libel  must  contain  all  the  facts 
that  could  by  diligence  be  ascertained  at  the  time.  If  the  husband  is 
able  to  prove  his  libel,  that  will  be  sufficient;  if  not,  it  is  unjust  to  put 
the  wife  to  answer  such  vague  conjectures  in  an  amended  libel. 

I  pronounce  against  the  appeal  and  remit  the  cause* 


COTTERELL  v.  MACE  and  JAMES.— p.  743. 

On  the  refusal  of  a  moDition  a^ost  district  churchwardens  to  join  the  parish  churchwardens 
in  making  a  rate,  the  district  churchwardens,  though  no  parties  to  the  suit  bebw  nor  to  the  de- 
cree complained  of,  may,  notwithstanding  the  formal  words  of  the  inhibition,  be  made  the  only 
respondents  in  an  appeal,  and  the  refbaal  of  such  'monition,  being  a  case  within  the  third  ex- 
ception of  the  statute  of  citations,  authorises  the  citing  the  parties  out  of  their  diocese.  Re- 
spondents appearing  under  protest  assigned  to  appear  absolutely.    Costs  reserved. 


IN  THE  PREROGATIVE  COURT  OF  CAN- 

TERBURY. 


In  the  Goods  of  HENRY  SELWYN.— p.  748. 

The  husband  and  wife  having  been  drowned  tcMrether,  the  Court  (the  wife's  next  of  kin  not  op- 
posing) granted  probate,  in  common  form,  or  the  husband's  will  to  executors  substituted  **  in 
the  event  of  her  dying  in  his  Ufbtime,"  the  will  appointing  her  executrix  **if  living  at  his 
decease." 

Mr.  Selviryn  and  his  wife,  virhile  on  a  voyage  from  Liverpool  to  Bangor, 
perished  at  sea  on  the  18th  of  August.  They  left  no  issue.  By  his  will 
ne  directed  that  his  yNite,  if  living  at  his  decease,  should  have  all  his  pro- 
perty and  be  sole  executrix ;  and,  in  the  event  of  her  dying  in  his  lifetime, 
then  the  will  appointed  three  executors  and  trustees.  No  prooi  could 
be  obtained  as  to  the  exact  time  at  which  either  of  the  parties  died : 
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their  bodies  "were  found  floating  near  the  shore  some  few  days  after 
the  wreck. 

Addams,  for  the  substituted  executors,  prayed  probate. 

Per  Curiam, 

This  case  arises  out  of  the  unfortunate  accident  of  the  Rothsay  Castle. 
Instances  have  occurred  where,  under  similar  circumstances,  the  question 
has  been,  which  of  two  persons  surrived ;  but  in  the  absence  of  clear 
evidence,  it  has  generally  been  taken  that  both  died  at  the 
same  moment.  In  the  case  of  Taylor  v.  Diphck  (a),  which  was 
elaborately  argued,  both  on  authorities  and  presumptions,  the  Court 
held,  that  the  parties  must  be  taken  to  have  died  at  the  same  instant ; 
that  nothing  vested  in  the  wife ;  and  granted  administration  to  the  next 
of  kin  of  the  husband.  Here  the  wile  and  h^  representatives  would 
have  no  interest  in  theefiects,  under  the  words  ''  in  case  she  should  be 
living  at  his  death."  Tbe  only  difficulty  arises  from  the  other  clause 
providing  that  the  substitution  of  the  executors  and  the  devise  over  shall 
take  effect  in  the  event  of  her  ''  dying  in  his  life-time."  Without  going 
into  the  general  presumption  that  toe  husband  was  the  stronger  and 
therefore  survived,  the  intention  is  so  clear,  that  whatever  might  be  the 
strict  construction  of  the  words  in  other  Courts,  I  shall  decree  probate 
in  the  common  form ;  the  next  of  kin  making  no  opposition  to  the  grant, 
and  having  it  in  their  power,  if  they  should  hereafter  see  fit,  to  call  in 
the  probate  and  contest  the  point. 

Motion  granted. 

(a)  3Phi]L27l.'  See  also  Cobia  v.  the  JGng**  Pnietor,  1 /2a^^.  92. 


BIRKETT  V.  VANDERCOM.— p.  750. 

A  mamed  woman— executrix— end  havinsr  private  property,  over  which  she  had  and  exercised 
an  appointing  and  dispoeing  power,  can  oontinue  ue  ehain  of  executorship. 

Daniel  Birkett,  senior,  left  by  will  certain  property  to  Sarah,  wife 
of  Daniel  Birkett,  junior,  his  nephew,  for  her  separate  use ;  and  gave 
the  residue  of  his  effects  to  his  said  nephew,  and  appointed  him  sole  ex- 
ecutor. The  nephew  proved  in  1817,  and  died,  naving  made  his  will, 
appointing  Quilter  and  Yandercom  residuary  legatees  in  trust  for  his 
wife  for  life,  then  for  his  children  as  she  should  by  will  appoint.  He 
named  his  wife  and  Quilter  executors,  and  they  proved  the  will. 

Mrs.  Birkett  subsequently  married  Logan,  reserving  to  herself  by  two 
several  indentures  the  power  of  makine  a  will.  She  survived  Quilter, 
and  in  Logan's  lifetime  made  a  will,  ana  died  in  March,  1831.  By  her 
will  she  gave  the  property,  to  which  she  was  entitled,  or  which  she  had 
the  power  of  appointing,  (under  the  above  two  wills,)  among  her  children 
equally ;  and  appointed  her  sons,  Charles  and  John,  ^executors.  Charles 
renounced.  John  prayed  probate,  limited,  1st,  to  the  powers  under  the 
two  indentures;  Sdly,  to  the  effects  of  Daniel  Birkett,  senior^  and  Daniel 
Birkett,  junior,  left  unadministered,  over  which  ^he  had  and  exercised  a 
power  of  disposing  and  appointing  by  will ;  and  3dly,  to  the  power  of 
appointing  an  executor  to  Daniel  Birkett,  the  younger.  A  decree  having 
issued  citing  Yandercom  to  show  cause  why  probate,  so  limited,  of 
Mrs.  Logan's  will  should  not  be  ^granted  to  her  son  John,  as  executor. 
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an  appearance  was  given  for  Vandercom,  who  prayed  administration  to 
Daniel  Birkett,  junior,  as  his  surviving  residuary  legatee  in  trust. 

Proceedings  were  pending  in  Chancery  in  respect  to  the  property  of 
Daniel  Birkett,  senior. 

AddamSy  for  Vandercom. 

The  prevalent  notion,  that  the  chain  of  executorship  is  broken,  is  cer- 
tainly at  variance  with  the  cases  of  Scammell  v.  Wilkinifanf  2  East, 
544,  Stet^ns  v.  Bagwell,  15  Yes.  156,  and  Hodsden  v.  Lloyds  4  Bro.C.  C. 
533,  which  will  be  relied  upon  on  the  other  side.  In  Mr.  Stevens's 
will,  however,  there  was  no  residuary  legatee  in  trust;  while  here.  Van- 
dercom's  power,  as  such,  extends  to  the  children,  after  the  death  of  their 
mother,  whose  executor  now  claims  the  representation. 

The  King's  Advocate  and  Haggard,  contra,  were  stopped  by  the 
Court. 

Per  Curiam. 

I  cannot  see  on  what  principle  the  chain  of  executorship  is  not  con- 
tinued :  besides,  John  Birkett  has  a  direct  interest ;  he  is  the  most  pro- 
per person  to  be  the  representative,  in  order  to  bring  all  adverse  matters 
to  a  final  decision,  while  Vandercom  is  a  mere  trustee,  and  has  no  bene- 
•ficial  interest,  but  is  the  solicitor  for  others  claiming  a  beneficial  interest 

Addams  prayed  Yandercom's  costs  out  of  the  estate. 

The  King's  Advocate.  Vandercom  should  be  satisfied  that  he  is  not 
condemned  in  costs. 

Per  Curiam.    I  shall  decree  the  probate  as  prayed. 


PHILLIPS  V.  THORNTON.— p.  752. 

An  allegation  pleading  that  a  will  made  at  Batavia  containing  a  rerocatory  clause,  diapoeitife, 
and  duly  executed,  was  not  intended  to  reyoke  or  to  dispose,  rejected. 

Robert  Thorivton,  formerly  of  South wark,  died  at  sea  in  October 
1824.  In  1812  he  executed  a  will  in  respect  to  his  landed  property, 
which  he  gave  to  his  brother,  and  appointed  him  sole  executor :  and  m 
June  1819  he  appended  a  codicil  to  the  will  bequeathing  to  his  brother 
all  his  property  of  every  description.  The  testator  in  August  1819 
sailed  from  this  country  with  his  sister,  to  carry  on  his  mercantile 
pursuits  at  Batavia;  and  while  resident  there,  he  on  the  12th  of  August 
1820,  executed  a  will,  drawn  up  in  the  Dutch  language,  and  attested  by 
a  notary  public  and  two  witnesses.  The  will  contained  a  general  revo- 
catory clause,  and  through  default  of  lineal  descendants,  appointed  his 
sister,  of  mature  age,  his  executrix  and  universal  heiress  of  all  his  goods, 
property  and  chattels,  moveable  and  vested,  stock  and  credits  without 
any  exception.  It  excluded  from  his  estate  and  property  the  members  of 
the  Orphan's  College.  A  copy  of  this  will,  (the  origmal  having  been 
proved  at  Batavia,)  was  propounded  by  Mr.  Phillips,  who,  after  tne  tes- 
tator's death,  intermarried  with  the  sister  and  had  survived  her.  The 
allegation  was  admitted,  unopposed ;  and  the  answers  of  the  brother  ad- 
mitted the  deceased's  afiection  for  his  sister,  and  that  he  was  of  perfectly 
sound  mind  when  he  executed  the  will  propounded. 

A  requisition  having  issued  to  Java  to  take  evidence  on  the  above 
plea,  an  allegation  on  the  part  of  the  brother  was  brought  in :  it  pleaded, 
that  at  Java,  the  Orphan's  College  in  cases  of  intestacy,  immediately 
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takes  upon  itself  the  custody  and  control  of  the  deceased's  effects,  and 
invariably  appropriates  to  itself  at  least  one-tenth  of  the  property ;  that 
another  tenth  at  least,  and  frequently  more,  is  absorbed  by  the  costs  and 
charges  occurring  during  such  custody,  and  the  fees  and  dues  pay- 
able on  the  recovery  of  the  remainder  by  those  entitled  to  the  succes- 
sion, and  that  such  possession  occasions  a  great  delay ;  and  that  to  defeat 
such  claims  it  is  almost  the  invariable  practice  for  strangers  at  Batavia 
to  make  a  testamentary  disposition,  and  thereby  exclude  any  interfer- 
ence on  the  part  of  the  chamber ;  that  such  instruments  are  local  from 
their  very  nature,  and  not  intended  to  affect  property  not  situated 
ifvithin  the  island ;  that  the  testator's  sole  object  was  to  bar  the  college ; 
and  that  he  was  not  aware  that  he  was  revoking  any  subsisting  will 
which  disposed  of  his  property  elsewhere. 

The  King's  Advocate.  The  allegation  must  be  rejected :  the  Court 
cannot  look  at  such  averments  in  direct  contradiction  to  a  regularly  ex- 
ecuted and  subsisting  will. 

Phillimoref  contra. 

This  must  be  considered  as  a  question  of  foreign  law,  as  the  will  was 
executed  in  Batavia.  The  Court  must  in  order  to  decide  the  question, 
have  the  law  of  Batavia  before  it. 

Judgment. 

Sir  John  Nicholl. 

This  allegation  is  rather  of  an  extraordinary  kind,  not  denying  afl^- 
tion  for  the  sister,  not  denying  the  execution  of  the  paper,  not  attempt- 
ing to  show  any  improbability  that  the  deceased  should  leave  his  property 
to  this  sister  who  had  accompanied  him  to  the  other  side  of  the  globe, 
but  alleging  that  the  instrument  was  executed  quite  for  a  diiierent  pur- 
pose,— to  prevent  the  Orphan's  Colleg^e  from  taking  possession  ot  his 
property  after  his  death  in  case  of  an  intestacy.  That  cannot  destroy 
the  disposing  effect  of  the  paj^r,  which  is  regularly  attested  by  a  notary 
and  two  other  witnesses.  It  is  quite  impossible  to  admit  evidence  to 
the  effect  of  this  allegation  against  the  executed  instrument. 

I  reject  the  allegation. 


In  the  Goods  of  ELIZABETH  BRAND.— p.  754. 

A  testatrix  executed  a  will,  and  fhereftpon  destroyed  a  former  will,  and  sabsoquenUy  ezecated 
two  other  wills.  The  last  will  was  propoanded,  but  abandoned.  A  decree  then  issued  calling 
on  all  parties  interested  to  show  cause  why  probate  of  the  instructions  for  the  first  will  should 
not  be  gnntdd ;  and  the  Court,  on  proof  per  testes  that  the  instructions  were  of  the  samo 
eflluct  as  the  first  wiU,  that  that  will  was  executed  when  the  deceased  was  sane,  but  destroyed 
and  the  other  wills  executed  when  insane,  pronounced  for  the  instructions,  and  refused  ousts 
out  of  the  estate  to  persons  in  distribution  who  by  interrogatories  set  up  insanity  when  the 
first  will  was  executed. 

Elizabeth  Brand  died  on  the  9th  of  January,  1631,  aged  60 ;  she  lefl 
a  sister,  only  next  of  kin,  and  a  nephew  and  several  nieces  entitled  in 
distribution.    On  the  2d  of  December,  1626,  she  executed  a  will  pre- 

Eared  by  her  solicitor,  in  conformity  with  her  instructions  which  he 
ad  written  down  in  her  presence,  and  which  were  then  read  over  to, 
and  approved  of  by,  her.    Of  this  will  she  appointed  four  executors  and 
four  residuary  le^tees,  two  of  whom  were,  her  nephew,  Charles  Brand, 
and  her  niece,  Elizabeth  Brand.    The  deceased  became  of  unsound  mind 
Vol.  v.  33 
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some  time  before  the  10th  of  M arch,  1830,  and  so  continued  till  her  death. 
During  her  insanity  she  destroyed  the  will  of  December,  1828,  and  ex- 
ecuted three  other  wills,  the  first  dated  the  lOth  of  March,  1830,  the 
second  on  the  19th  of  March,  and  the  third  on  the  28th  of  October, 
with  various  executors  and  residuary  legatees.  The  two  executors 
(who  were  also  two  of  the  residuary  legatees)  renounced  the  instrument, 
dated  the  28th  of  October,  but  probate  of  it  was  propounded  by  the 
third  residuary  legatee,  (a)  and  opposed  by  Charles  Brand,  the  nephew : 
an  allegation  in  support  of  the  paper  was  admitted,  and  witnesses  exam- 
ined on  it,  when  the  residuary  legatee  declared  that  she  proceeded  no 
further. 

The  King^s  Advocate^  upon  an  affidavit  of  the  solicitor  as  to  the  will 
of  the  2d  December,  1828,  being  of  the  same  purport  and  effect  as  the 
instructions,  and  also  as  to  the  destruction  of  the  original  will,  and  the 
deceased's  incapacity,  moved  for  a  decree  with  intimation  to  issue 
against  the  several  parties  in  distribution,  and  against  parties  interested 
in  the  pretended  wills  of  the  lOth  and  19th  of  March,  1830 ;  the  latter 
to  appear,  propound,  and  prove  the  wills,  if  they  saw  fit ;  and  all  to 
show  cause  why  probate  of  the  instructions  of  the  will  of  the  2d  of  De- 
cember, 1828,  as  containing  the  last  will  of  the  deceased,  should 
not  be  granted  to  Charles  and  Elizabeth  Brand,  as  two  of  the  execu- 
tors. 

Motion  granted. 

The  decree  bavins  issued,  an  appearance  "was  given  for  several  of  the 
parties  in  distribution;  an  allegation,  prQpounding  the  instructions, 
pleaded  the  factum  of  the  original  paper,  the  subsequent  insanity  of  the 
deceased,  continued  affection  to  the  parties  benefitted  till  the  time  she 
became  insane,  and  the  destruction  of  the  paper  on  executing  the  paper 
of  the  10th  of  March,  1830,  and  during  her  insanity.  This  allegation 
was  admitted  without  opposition.  Witnesses  were  examined,  to  whom 
interrogatories  were  administered  with  a  view  of  establishing  that  the 
insanity  existed  previous  to  the  execution  of  the  will  of  December, 
1828.  On  the  second  session  of  Trinity  Term,  the  cause  came  on  for 
hearing. 

Bumaby  and  JVichott,  for  parties  in  distribution,  admitted  the  sanity 
of  the  deceased  when  the  will  of  December,  1828,  was  executed ;  and 
the  destruction  of  that  will  while  in  a  state  of  insanity :  and  prayed 
costs  out  of  the  estate  on  the  ground  that  under  the  decree  the  parties 
were  fully  justified  in  administering  interrogatories,  that  though  insanity 
had  not  been  carried  back  to  December,  1828,  yet  that  there  were  traces 
.  that  the  deceased's  mind  had  been  affected  sometime  previous  to  the 

Eeriod  fixed  on  by  the  executors ;  and  that  the  instructions  must  have 
een  proved  per  testes  against  the  parties  interested  in  the  wills  of 
March,  1830. 

The  King^s  Advocate  and  Lushington  contra. 
Pef'  Curiam, 

The  parties  were  justified  in,  but  were  not  under  the  necessity  of, 
coming  before  the  Court.  I  can  see  no  grounds  for  decreeing  costs  out 
of  the  estate. 

(a)  In  the  paper  of  the  10th  and  19th  of  March  she  was  also  joint  residnaiy  legatee. 
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SMITH  V.  SMITH  and  Others.— p.  757. 

On  Protest. 


Royal  peculiars  being  altogfcther  independent  of  the  Archbishop,  the  will  of  a  deceased  who  left 
goods  in  two  royal  peculiars,  in  one  of  which  he  died,  and  other  goods  in  one  diucesi  only 
within  the  province,  is  rightly  proved  in  the  royal  peculiar  where  he  died.  The  executor,  who 
so  proved  the  will  and  appeaii^d  under  protest  to  a  citation  calling  upon  him  to  take  jl  Preroga- 
tive probate,  dismissed. 

Qusre,  whether  the  probate  of  one  royal  peculiar  will  authorise  the  administration  of  goods  in  ano- 
ther ?  '  .    .  . 

If  a  deceased  died  in  a  royal  peculiar,  and  left  bona  notabilia  in  two  dioceses  within  the  province , 
the  Prerogative  Court  must  grant  probate  on  an  office  copy  or  exemplification  of  the  royal 
peculiar  probate. 

John  Smith,  late  of  Ludstone  Hall,  in  the  parish  of  Claverly,  Shrop- 
shire, died  on  the  18th  of  February,  1830,  and,  on  the  15th  of  May,  his 
will  was  proved  by  his  executors  (under  4000/.)  in  the  Royal  Peculiar  of 
Bridgnorth.  John  Smith,  a  son,  and  one  of  the  residuary  legatees,  hav- 
ing since  cited  the  executors  to  bring  in  the  will  and  take  probate  in  this 
Court,  they  denied  the  jurisdiction,  and  alleged,  that  the  testator  died 
within  the  royal  peculiar  and  exempt  jurisdiction  of  the  Deanery  of 
Bridgnorth,  and  that  he  left  goods  within  that  peculiar,  and  also  within 
the  royal  peculiar  and  exempt  jurisdiction  of  the  Collegiate  Church  or 
King's  free  royal  Chapel  of  Wolverhampton,  in  the  county  of  Stafford, 
but  was  not,  at  his  death,  possessed  of  any  other  goods  within  the  pro- 
vince of  Canterbury :  that  the  granting  probate  of  the  wills,  of  persons 
deceased  leaving  ^Dods  within  the  Deanery  of  Bridgnorth,  and  also 
within  the  jurisdiction  of  the  Collegiate  Church  of  Wolverhampton,  be- 
longs to  the  Courts  of  the  same  respectively.  In  replv,  Bridgnorth  and 
Wolverhampton  were  not  admitted  to  be  royal  peculiars ;  and  it  was 
alleged,  that  the  deceased's  goods  in  each  of  the  said  jurisdictions  were 
upwards  of  5/. ;  that  there  was  also  due  to  his  estate  divers  debts  of  up- 
wards of  5/.  in  value  within  the  diocese  of  Lichfield  and  Coventry, 
besides  his  goods  within  the  respective  peculiars ;  and  that  therefore  the 
deceased  had,.at  his  death,  goods,  chattels  and  credits  in  divers  dioceses 
or  peculiar  jurisdictions  within  the  province  of  Canterbury  sufficient  to 
found  the  jurisdiction  of  this  Court. 

In  support  of  the  protest,  an  affidavit  of  the  registrar  of  the  royal 
peculiar  of  the  deanery  of  Bridgnorth  set  forth  that  Bridgnorth  was  a 
royal  peculiar,  and  that  the  jurisdiction  was  free  and  exempt  from  all 
ecclesiastical  authority,  that  it  extended  over  six  parishes,  of  which  Cla- 
verly  was  one ;  that  the  Court  had,  as  he  believed,  from  time  immemo- 
rial exercised  the  power  of  gpnting  probates  of  wills  and  letters  of  ad- 
ministration of  persons  deceased  leaving,  within  its  jurisdiction,  goods 
of  whatever  value,  and  also  if,  in  addition,  they  left  other  goods  of 
whatever  value,  within  any  other  jurisdiction.  That  causes  entertained 
in  t^e  Court  of  Bridgnorth,  were  appealed  direct  to  the  Delegates;  that, 
in  1829,  the  Prerogative  Court  of  Canterbury  received  from  the  said 
royal  peculiar  an  office  copy  of  the  will  of  Robert  King,  proved  at  Bridg- 
north, upon  which  the  Prerogative  Court  granted  a  second  probate,  the 
original  will  remaining  at  Bridgnorth ;  and  that  this  was  the  practice  (a). 

(a)  The  following  extract  of  a  letter  dated  28th  October,  180P,  to  the  Registrar  at  Lichfield 
was  read  to  the  Court :— 
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The  registrar  of  the  Court  of  the  Collegiate  Church  of  Wolverhamp- 
ton made  an  affidavit  that  Wolverhampton  was  a  royal  peculiar :  he 
was  not  aware  of  any  appeals  from  that  Court ;  that  the  probates  of 
wills  and  letters  of  administration  issued  under  the  seal  of  the  Wolver- 
hampton Court  are  headed,  "Official  Principal  of  the  Peculiar  and 
Exempt  Jurisdiction  of  the  Collegiate  Church  or  King's  Free  Royal 
Chapel  of  Wolverhampton."  That  in  office  copies  of  wills,  the  copies 
were  always  headed, "  Extracted  from  the  Registry  of  the  Royal  Peculiar 
of  Wolverhampton."  On  the  other  side  there  was  an  affidavit,dated  on  the 
18tli  of  November,  in  which  it  was  stated,  that  three  persons  living,  at 
the  testator's  death,  in  the  diocese  of  Lichfield  and  Coventry,  were  in- 
debted to  him  90Z. 

The  King's  Advocate^  for  the  executors. 

Bridgnorth  and  Wolverhampton  are  stated  in  the  registrar's  office  to 
beroycu  peculiars;  and  the  averment  to  the  contrary  is  not  supported. 

**  Sir  William  Wynne,  Judge  of  the  Prero^tive  Court,  is  of  opinion  that  the  Royal  Peculiar  of 
St  Mary  in  Shrewsbury  is  to  be  taken  as  a  place  out  of  the  province,  and  he  will  accept  an 
office  copy  of  the  will  instead  of  the  original,  provi(|^  it  commences  with  *  Extracted  fVom  the 
registry  of  the  royal  Peculiar  of  Saint  Mary  in  Shrewsbury,*  and  is  signed  by  the  Registrar  aa 
such." 

%*  The  Editor  has  been  furnished  with  the  following  case^ — ^Prerpg.  1744    Mich.  Term. 

CROWLEY  V.  CROWLEY^p.  758. 

The  process  of  the  Prerogative  Court  does  not  run  into  a  royal  peculiar,  but  must  be  served  by 
letters  of  request 

Sakah  Colman  died  intestate,  leavin?  an  only  child,  wife  of  G.  Crowley.  A  proctor  exhibited 
his  proxy  for  her,  and  prayed  a  commission  to  swear  her  administratrix :  commission  extracted 
on  6th  July  1744,  and  not  being  returned,  /2oii«,  for  the  husband  prayed  commission  of  appraise- 
ment and  monition  against  the  wife  tn  show  the  goods,  dec.  to  the  commissioners.  Monition 
personally  served  and  oath  made  of  the  service,  and  that  she  refused  to  appear  and  show  the 
goods.  Ou  6th  September,  Rous  prayed  her  to  be  decreed  excommunicate,  and  administration 
to  be  granted  to  the  husband,  giving  security.  Hdman  appeared  for  the  wife,  under  protest  to 
the  jurisdiction,  and  prayed  Rous*  petition  to  be  rejected,  alleging — that  the  deceased  roroe  time 
before  and  to  her  death  lived  at  Poole,  which  is  within  (he  royal  peculiar  jurisdiction  of  Great 
Canford,  and  totally  exempt  from  all  ecclesiastical  jurisdiction  but  that  of  the  person  appointed  by 
the  Crown :  that  all  the  deceased^s  effects  were  within  the  jurisdiction  of  Canford,  except  a  lease- 
hold estate  of  9/.  per  annum  at  Pudlesome  in  the  county  of  Dorset;  that  his  client  before  and  at 
the  time  of  granting  the  commission  was  an  inhabitant  of  Poole,  and  therefore  not  subject  to  the 
jurisdiction  of  this  court;  that  the  commission  being  directed  to  be  executed  within  that  royal 
peculiar  without  a  requisition  to  the  proper  ordinair,  his  client  was  advised  that  bv  law  she  was 
not  obliged  to  appear  at  the  execution  of  the  commission ;  that  she  is  witlin|r  to  take  administra- 
tion in  this  Court  of  the  deceased's  effects  lying  without  the'said  royal  peculiar,  in  case  the  jud^^e 
•hsU  direct  her  so  to  do;  and  to  show  all  such  effects  as  are  not  within  the  same  to  such  commis- 
sioners as  the  (!k>urt  shair  hereafter  name.        ^ 

Contra. — It  appeared  by  affidavits  that  there  was  a  legacy  of  50/.  due  to  the  deceased  from  a 
penon  living  out  of  tlie  jurisdiction  of  the  royal  peculiar  m  the  county  of  Dorset,  and  also  debt  by 
bond  from  a  person  living  at  Winborn  Minster,  which  is  another  royal  peculiar  jurisdiction  in 
that  county. 

Dr.  Jeoner,  for  the  husband,  cited  23  H.  VITI.  c.  9.  s.  4. 

Dr.  Andrew,  contra,  cited  Sir  GeorgB  Markham*s  cosf,  and  the  Duke  of  Hianikon''$  ease. 

The  Jud^e  (Dr.  Bettesworth)  was  of  opinion  that  he  could  not  enforce  the  monition  in  th« 
royal  peculiar  jurisdiction  without  directing  letters  of  request  to  the  proper  orduiary  of  the 
place. 

The  above  case  Sir  Edward  Simpson  says  he  transcribed  from  the  notes  of  Doctor  Jenner, 
who  added : — 

The  wife  aflerwards  took  different  administrations  for  the  goods  which  were  in  the  several 
royal  peculiars,  and  an  administration  in  the  Prerosrative  for  those  which  were  in  other  places : 
the  whole  effects  were,  as  far  as  I  can  recollect,  wimin  the  county  of  Dorset'* 
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Per  Curiam. 

There  being  nothing  to  contradict  the  statement  in  the  protest,  I 
must  consider  them  both  as  royal  peculiars. 
Lushinglon. 

I  do  not  object  to  argue  the  case  ^ith  that  concession. 
King^s  Advocate. 

As  royal  peculiars,  then,  they  are  exempt  from  archiepiscopal  juris- 
diction. The  affidavit  and  account  brought  in  on  the  part  of  the  legatee 
seems  at  variance  with  the  executor's  oath — that  the  testator  had  at  his 
death  no  goods  out  of  the  jurisdiction  of  Bridgnorth  and  Wolverhamp- 
ton ;  but,  in  reply  to  the  protest,  no  particulars  of  the  effects  alleged  to 
be  in  the  diocese  of  Lichneld  and  Coventry  were  set  forth,  and  the  affi- 
davit, to  sustain  the  averment,  has  been  brought  in  so  very  recently, 
that  the  executors  have  not  had  an  opportunity  of  answering  it.  If, 
however,  there  were  such  effects,  this  Court  could  not  direct  the  trans- 
mission of  the  will. 
LtLshington,  contra. 

Gibson,  p.  472,  in  commenting  upon  the  03rd  canon,  says,  "  where 
one  dies  possessed  of  goods  in  several  peculiars  within  the  same  diocese, 
in  that  case  administration  shall  be  granted  by  the  metropolitan,  as 
they  are  exempt  from  the  ordinary."  Here  the  testator  left  Dona  nota- 
bilia  both  in  Bridgnorth  and  Wolverhampton,  and  thev  are  both  locally 
within  the  same  diocese^  The  92d  canon,  on  which  the  Court  relied  in 
Scarth  v.  The  Bishop  of  London^  1  Hagg.  637,  directs  inquiry  as  to  whe- 
ther a  party,  at  his  death,  had  **  any  goods  or  good  debts  in  any  other 
diocese  or  peculiar  jurisdiction  than  that  wherein  he  died  to  the  value  of 
5/.,"  and  if  so,  the  probate  or  administration  belongs  to  the  archbishop. 
Per  Curiam. 

Can  it  be  maintained  that  under  the  word  *'  peculiars"  the  rights  of  the ' 
Crown  have  been  taken  away  by  the  canon  ? 
LushingUm. 

If  an  exemption  had  been  contemplated  in  favour  of  the  royal  pecu- 
liars, it  is  most  probable  that  Bishop  Gibson  would  have  noticed  it 
Westminster  is  a  royal  peculiar ;  yet,  in  practice,  when  a  party  dies 
within  that  peculiar,  the  prerogative  jurisdiction  is  not  ousted.  A  de- 
cision supportinj^  this  protest  will  lead  to  extreme  inconvenience  and  the 
expense  of  multiplied  probates. 
Judgment. 
Sir  John  Nicholl. 

This  is  a  question  respecting  the  jurisdiction  ofthe  Prerogative  Court, 
arising  out  of  the  following  circumstances.  John  Smith  died  sometime 
since  in  the  parish  of  Claverly,  in  the  county  of  Salop :  he  made  a  will, 
appointing  his  two  sons  executors  and  three  residuary  legatees.  John 
Smith,  one  of  the  residuary  legatees,  has  cited  the  executors  to  brin^  in 
the  will  and  take  probate  in  this  Court,  alleging  that  the  deceased  left 
bona  not^bilia  within  the  province  of  Canterbury. 

An  appearance  has  been  given  for  the  executor  under  protest,  denying 
that  there  were  bona  notabilia,  and  alleging  that  the  deceased  died  in 
the  peculiar  jurisdiction  of  Bridgnorth ;  that  the  will  was  proved  there; 
that  the  deceased  had  considerable  property  within  that  jurisdiction, 
and  also  in  the  peculiar  jurisdiction  of  Wolverhampton,  but  that  both 
are  royal  peculiars :  the  protest  further  denied  that  there  were  any 
eflfects  within  the  province  of  Canterbury. 
It  is  admitted  that  there  are  goods  in  both  peculiars,  and  it  is  asserted 


262  Smith  v.  Smth  and  Others.  M.  T.  1831. 

in  the  affidavit  that  there  are  also  other  goods  within  the  diocese  of 
Lichfield  and  Coventry.  Affidavits  have  teen  ihade  by  the  respective 
registrars  of  each  peculiar  which  there  is  nothing  to  contradict,  and 
which  satisfactorily  prove  that  they  are  royal  peculiars ;  that,  as  such, 
they  have  at  all  times  been  in  the  habit  of  granting  probates  and  admin- 
istrations, and  that  the  appeal  lies  from  them,  not  to  the  Archbishop's 
Court,  but  to  the  Court  of  Delegates.  It  is  disputed  whether  there  are 
any  effects  in  the  diocese  of  Libhfield  and  Coventry  ;  but  I  will  assume 
such  to  be  the  fact,  for  the  purpose  of  considering  this  case. 

Two  questions  arise :  First,  whethergoods  in  one  or  both  of  the  royal 
peculiars  found  the  jurisdiction  of  this  Court  so  as  to  make  it  incumbent 
on  a  party  to  bring  in  the  will,  and  take  probate  here .:  secondly,  whe- 
ther the  ^oods  within  the  diocese  of  Lichfield  and  Coventry  found  the 
prerogative  jurisdiction. 

In  the  first  place  I  apprehend  that  a  royal  peculiar  is  in  no  degree 
subject  to  the  Archbishop;  it  is  independent  of  him :  it  is  out  of  his  pro- 
vince in  point  of  jurisdiction  as  much  as  the  province  of  York  or  of 
Dublin :  it  is  coordinate.  An  appeal  from  a  royal  peculiar  does  not  lie 
to  the  Archbishop,  but  to  the  Kingin  Chancery,  that  is,  to  the  Delegates. 
The  deceased,  then,  having  died  in  the  royal  peculiar  jurisdiction  of 
Bridgnorth,  being  domiciled  there,  his  property  lying  there,  it  follows 
that  the  probate  there  granted  is  regularly  granted,  and  that  jurisdiction 
is  rightly  in  possession  of  the  will.  The  fact  that  he  had  goods  also  at 
Wolverhampton,  another  royal  peculiar,  does  not  vary  the  case  in  re- 
spect to  the  jurisdiction  of  this  Court,  any  more  than  if  those  goods  were 
within  the  province  of  York.  Whether  the  probate  at  Bridgnorth  legally 
authorises  the  administration  of  the  goods  at  Wolverhampton,  or  whe- 
ther there  should  also  be  a  probate  there,  is  not  a  matter  that  affects 
the  question  in  this  Court.  The  peculiars  contemplated  by  the  canon, 
and  by  the  authorities  referred  to,  are  not  in  my  opinion  royal  pecu- 
liars, but  subordinate  peculiars. 

It  is  true — and  that  is  the  ^reat  argument, — that  the  inconvenience 
and  extra  expense  occasioned  by  royal  peculiars  are  the  same  which  are 
provided  against  in  the  case  of  other  peculiars  by  the  prerogative  of 
the  archbishop :  but  that  inconvenience  and  ^expense,  arising  from  the 
necessity  of  two  probates,  where  there  are  two  independent  jurisdictions 
neither  subject  to  the  archbishop,  equally  exist  when  there  are  goods  in 
Canterbury  and  York.    All  peculiars,  even  royal  peculiars,  may  be  of 

1>ublic  inconvenience;  but  at  present  they  exist  lawfully,  and  possess 
egal  rights  which  must  be  respected.    The  inconveniences  have  been 
pointed  out,  and  are  such  as  call  loudly  for  a  remedy,  particularly  now 
that  personal  property  is  so  extended  :  but  under  the  present  law,  I  am 
of  opinion,  that  this  Court  has  no  right  to  call  in  the  will,  and  compel 

E rebate  here,  because  the  goods  in  one  or  more  of  the  royal  peculiars 
appen,  geographically  speaking,  to  be  locally  situate  within  the  pro- 
vince. 

Another  point  has  been  made,  viz.,  that  some  of  the  goods  are  in  nei- 
ther of  the  royal  jurisdictions,  but  are  in  the  diocesan  jurisdiction  of 
Lichfield  and  Coventry.  In  the  first  place,  that  fact  is  not  admitted  nor 
fully  established ;  but  assuming  that  such  is  the  fact,  it  follows  that  the 
Brid^orth  probate  would  not  reach  to  those  effects ;  but  does  it  there- 
fore follow  that  a  prerogative  probate  is  necessary  ?  Would  not  the 
diocesan  jurisdiction  have  a  right  to  grant  probate ;  and  is  not  the  ques- 
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tion  of  the  jurisdictioD  to  which  he  shall  resort,  rather  a  matter  open  to 
the  choice  of  the  executor  ?  Upon  the  principle  of  the  case  of  Scarth  v. 
The  Bishop  of  LondorCs  registrar,  I  think  there  is  a  concurrency  of 
jurisdiction  when  a  person  dies  in  a  foreign  jurisdiction  (as  in  York, 
Scotland,  or  abroad,  and,  by  analogy,  in  a  royal  peculiar,)  and  leaves 
goods  only  in  one  diocesan  jurisdiction,  within  the  province.  In  that 
case,  either  the  diocesan  jurisdiction  may  grant  the  probate  as  the  goods 
are  there  (a),  or  the  metropolitan  may,  oecause  the  party  did  not  die 
within  the  diocesan  jurisdiction ;  but  probably  that  is  not  a  point  which 
the  parties  are  disposed  to  try,  nor  is  the  Court  bound  to  decide  it  under 
the  present  protest. 

The  question  Here  is  rather  between  the  royal  peculiars  and  the  pre- 
rogative. The  executors  are  called  upon  to  brmg  in  the  will ;  they 
protest  against  being  bound  so  to  do.  They  show  that  they  have  proved 
the  will  at  Bridgnorth,  which  is  a  royal  peculiar  and  where  the  party 
died  {  they  have  therefore  taken  a  proper  probate,  and  the  will  i^  pro- 
perly deposited.  If  the  deceased  lelt  goods. in  several  diocesan  jurisdic- 
tions or  peculiars,  not  being  royal,  so  as  clearly  to  require  a  prero/B^ative 
probate,  the  executors  even  then  could  not  be  called  upon  to  bnng  in 
the  will.  Probate  here  could  only  be  taken  upon  an  office  copy  or 
exemplification,  as  in  the  case  where  probate  has  been  taken  in  the  pro- 
vince of  York.    I  allow  the  protest  and  dismiss  the  parties. 

(a)  Oriffith  Y,  OriffUh^  Sayer,  83,  and  the  cases  cited  in  Scarth  ▼.  Bishop  of  London,  1  Hagg. 
G25. 


In  the  Goods  of  JOHN  REITZ.— p.  766. 

The  Coart  refused  to  grant  administration  com  test  ann.  to  A.  R  as  the  attorney  of  the  Orphan 
Board  at  the  Cape  of  Good  Hope  acting  on  behalf  of  the  next  of  kin,  but  subsequently  granted 
it  to  a  creditor,  the  next  of  kin  having  been  cited  by  a  decree  on  the  Royal  Bzchaoge. 

The  deceased,  a  lieutenant  under  the  command  of  Captain  Owen,  R. 
N.  died  in  May,  1824,  on  the  coast  of  Africa,  a  bachelor,  leaving  three 
brothers  and  a  sister,  his  next  of  kin.  By  his  will  he  gave  his  property 
to  Miss  Stanley,  but  appointed  no  executor  nor  residuary  legatee.  Con- 
formably to  the  laws  of  the  Cape  of  Good  Hope,  two  of  the  deceased's 
next  of  kin,  there  resident,  placed  his  affairs  under  the  management  of 
the  Orphan  Board,  (the  President  and  members  of  which  became  offi- 
cially executors  and  administrators  of  the  efiects,)  which,  in  November, 
1825,  by  power  of  attorney.authorised  Captain  Owen,  (with  the  con- 
currence of  the  next  of  kin,)  to  collect  the  deceased's  property ;  and  after 
a  settlement  of  his  account  with  his  agent  Mr.  Stilwell,  to  pay  over  the 
balance  to  Miss  Stanley.  Captain  Owen's  absence  from  England,  and 
other  circumstances  had  hitherto  prevented  his  making  the  present  ap- 
plication.   The  property  was  £220.  ^ 

LiLshington,  referring  to  the  necessary  documents,  and  stating  that 
justifying  security  would  be  given,  moved  for  administration,  with  the 
will  annexed,  to  (i^laptain  Owen,  as  the  attorney  of  the  Orphan  Board, 
acting  on  behalf  of  the  next  of  kin. 

Per  Curium. 

It  would  be  quite  irregular  to  grant  this  administration  to  a  nominee 
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of  an  official  board  at  the  Cape  of  Good  Hope-  The  property  is  to  be 
here  administered ;  and  there  are  several  next  of  kin.  Why  does  not 
Mr.  Stilwell,  who  is  a  creditor,  apply  for  administration,  on  citing  the 
next  of  kin  ?  Why  does  not  the  attorney  of  the  next  of  kin,  or  the  lega- 
tee, take  administration?  There  are  all  these  regular  ways,  and  yet 
the  Court  is  asked  to  do  what  seems  very  irregular. 

Motion  rejected. 
On  the  third  session  of  Hilary  Term,  the  next, of  kin  having  been  cited 
by  service  on  the  Exchange,  notice  was  sent  to  the  legatee,  and  on  a 
proxy  of  consent  from  Captain  Owen,  the  Court  granted  administration 
to  Mr.  Stilwell. 


In  the  Goods  of  ANNE  DORMOY.— p.  767. 

A  domiciled  Frenchman  hav^n^f  of  his  will  appointed  an  executor  but  no  residuary  le^tee,  and 
administration  cum.  test  ann.  (g^rantcd,  after  citing  the  executor,  to  the  son's  attomev  in 
1828,)  being  brought  in,  the  Court,  doubting  whether  it  ought  not  to  require  tlie  ambassador^B 
certificate,  ultimately  on  justifying  security  and  on  the  French  oonsul-generars  certificate, 
(confirmed  by  an  affidavit)  that  by  the  French  law  the  next  of  kin  was  entitled  to  the  residue, 
granted  the  administration  to  the  son  without  citing  the  nude  executor,  he  having  never  ap- 
plied for  the  grant,  though  the  deceased  died  upwards  of  thirteen  years  before. 

The  deceased,  a  widow,  died  in  November,  1818,  in  the  West  Indies : 
she  left  four  children,  and  of  her  will  appointed  Cremony,  her  son-in-law, 
sole  executor ;  biit  except  as  to  bequeathing  to  several  of  her  slaves 
their  freedom,  she  made  no  disposition  of  the  property.  Cremony,  hav- 
ing assigned  over  all  his  interest  in  Mrs.  Dormoy's  estate  to  the  eldest 
son,  declined  to  interfere  further  in  her  affairs  :  and  after  being  cited  by 
a  decree  of  this  Court,  administration  in  1828  was  granted  with  the  will 
to  the  son's  attorney.  The  attorney  became  a  bankrupt,  and  brought 
in  the  administration,  which  was  now  prayed  to  be  granted  anew  to  the 
son :  but  it  was  objected  in  the  registry,  that  the  residue  being  undis- 
posed of,  Cremony,  as  nude  executor,  was  entitled  to  the  grant.  To 
meet  this  objection,  the  son  made  an  affidavit, ''  that  the  French  part  of 
the  island  of  St.  Martin  in  which  the  deceased  was  domiciled,  was,  and 
is,  subject  to  the  laws  of  France :  that  by  the  913th  article  of  the  code, 
no  person  leaving  three  or  more  children  at  his  death,  can  dispose  by 
will  or  deed  of  more  than  a  fourth  part  of  his  effects  :  and  by  the  1025th 
and  1026th  articles,  a  testator  may  name  testamentary  executors,  and 
may  give  them  the  possession  of  his  moveables,  but  that  such  possession 
cannot  continue  beypnd  a  year  and  a  day  from  his  decease ;  and  if  he 
has  not  given  them  such  possession,  they  cannot  claim  it."  That  the 
deceased's  will  was  executed  according  to  the  French  law ;  and  by  that 
law,  Cremony  ceased  to  be  executor  at  the  expiration  of  the  year  and 
day,  anc)  could  no  longer  interfere  with  the  estate.(a) 

Lushington  moved  tor  the  administration. 

Per  Curiam,   ' 

If  the  law  of  England  prevailed  in  this  case,  there  might  be  a 
doubt  whether  Cremony  would  not  be  entitled,  as  nude  executor,(&)  to 

(a)  The  French  consul  in  London  certified,  that  the  French  part  of  the  island  of  St  Martin 
(W.  I.)  was  effectively  governed  by  the  French  laws ;  and  that  the  affidavit  set  Ibrth  the  law 
with  perfect  accarscy,  and  in  entire  accordance  with  the  articles  of  the  code  therein  recited. 

(h)  See  however,  1  W.  IV*  c.  40,  cited  in  notis,  sup.  205, 
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the  administration :  but  as  the  law  of  France  governs  the  succession,  the 
residue  is  undisposed  of,  and  the  son  as  one  of  the  next  of  kin,  is  enti- 
tled. My  difficulty  is,  whether  I  have  sufficient  evidence  of  the  French 
law.  The  absence  of  any  application  for  the  grant  on  behalf  of  Cre- 
mony  during  the  long  interval  of  time  that  has  elapsed  since  the  death 
of  the  party,  is  confirmatory  of  the  correctness  of  the  son's  affidavit  and 
of  the  certificate.  But  is  the  certificate  of  the  French  Consul  (general 
sufficient  proof  of  the  law:  should  not  the  Ambassador  himself  have 
certified  f  That  might  have  been  considered  as  adequate  authority  on 
such  a  point  (a).  Under  all  the  circumstances,  however,  I  will  grant  the 
administration ;  but  as  there  are  other  parties  in  distribution  the  securi- 
ties must  justify.  As  the  case  is  governed  by  the  law  of  France,  there 
is  no  occasion  further  to  cite  Cremony. 

(a)  ZiM^tfi^oii.— The  authority  of  the  consul^^enera]  ae  to  the  law  has  been  conBidered  tuffi* 
cient  in  siiiiilar  applicatioDs. 


FIELDER  and  FIELDER  v.  HANGER.— p.  769. 

Ailiniiiutration  de  bonis  non  to  a  jfeme  coverte  granted  to  the  representatives  of  the  husband, 
an  appearance  having  been  given  and  administration  prayed  by  the  next  of  kin  of  the  wife. 
The  Court  directing  that  tb^gh  the  modem  practice  had  been  otherwise,  such  grants  should 
Ibr  the  future  pass  to  the  husband's  representatives,  unless  cause  to  the  contrary  was  shown. 

This  was  a  cause  of  granting  administration  to  the  executors  of  Philip 
Leader  of  certain  effects  of  his  Tate  wife  left  unadministered  by  him :  an 
appearance  having  been  given  for,  and  administration  prayed  by,  the 
niece  and  one  of  the  wife's  next  of  kin,  the  executors  alleged  in  act  on 

Stition,  that  in  June,  1812,  in  contemplation  of  marriage.  Leader  and 
rs.  Dawson  signed  an  agreement,  that  her  property  should  on  the  mar- 
riage pass  to  Leader,  save  as  to  *'  her  moneys  in  the  funds  which  shall  be 
for  her  separate  use  to  all  intents  and  purposes  as  if  she  were  sole  and 
unmarried,  and  that  the  same  shall  be  conveyed  to  trustees,  and  a  pro- 
per settlement  executed."  That  no  settlement  was  made,  but  the  mar- 
riage took  place,  and  on  her  death  in  June  1828,  she  was  possessed  of 
personal  estate  consisting  of  24t5/.  in  the  four  per  cents,  and  some  Long 
Annuities  standing  in  her  name  of  **  Dawson." , 

The  proctor  for  the  niece  bavins  returned  the  act  unanswered,  Lush- 
ington  moved  that  the  grant  should  pass  to  the  husband's  executors.  It 
was  true  that  the  modern  practice  had  been  different,  but  as  all  the  inter- 
est was  in  the  representatives  of  the  husband,  they  were  the  parties  best 
entitled  to  the  grant.  All  the  cases  were  collected  in  Vol.  L  Hagg.  Ecc 
RoTOrts.  341—8,  and  Vol.  II.  Appendix  158—170. 

Per  Curiam. 

Those  cases  show  that  there  have  been  contradictory  decisions  on  the 
point.  On  the  principle,  however,  that  the  grant  oucht  to  follow  the 
interest,  and  that  the  whole  interest  is  vested  in  the  husband's  represen- 
tatives, I  shall  decree  this  grant.  I  should  have  done  the  same,  if  the 
husband  had  not  taken  oiit  administration,  unless  it  could  be  shown  that 
be  had  not  the  interest,  but  that  the  property  belonged  to  the  wife's  next 
of  kin :  and  it  will  be  understood  in  the  Registry  that  this  is  to  be  the 
rule  for  the  future  unless  special  cause  to  the  contrary  be  shown. 

Motion  granted. 

Vol.  V.  34 
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LONG  and  FEAVER  v.  SYMES  and  HANNAM.— p.  771. 

Any  acts,  which  ebow  an  intention  to  take  upon  them  the  ezeeotonhip,  prevent  ezecoton  re- 
nouncing :  therefore  the  insertion  of  an  advertiaement  calling  upon  peraona  to  aend  in  their 
accoonts  and  to  pay  monev  due  to  the  testator's  estate  to  A.  and  B.,  **  his  executors  in  trust,** 
held  to  make  them  oompellable  to  take  probate,  and  to  subject  them  personally  to  the  costs 
occasioned  by  their  reaistance ;  the  estate  being  small  and  left  for  two  years  and  a  half  with- 
out a  representation. 

If  a  person  named  executor  intermeddles,  however  slightly,  he  cannot  afterwards  refuse  to  take 
probate,  and  if  not  named  executor,  he  becomes  so  de  son  tort;  but  acts  of  necessity  do  not 
bind,  and  even  if  an  executor  has  ahown  himself  willing  to  accept,  he  may  by  the  Court  be 
dismissed  in  aid  of  justice. 

An  informal  declining  by  letter  to  take  the  office  of  executor  is  insufficient  Till  the  reftual  is 
recorded  in  Court,  no  person  can  take  the  administration. 

This  was  a  proceeding  by  two  legatees  under  the  will  of  John  Feaver  to 
compel  the  executors  to  take  probate,  alleging  that  they  had  intermeddled: 
and  the  question  was,  whether  they  had  so  mtermeddled  as  no  longer  to 
be  entitled  to 'refuse.  The  facts  of  the  case  as  stated  by  the  legatees 
were  these. 

John  Feaver  died  on  the  17th  June  1829,  leaving  a  will  dated  on  the 
11th  of  June  1829,  of  which  the  defendants  were  the  executors.  On  the 
29th  of  July  and  on  the  3rd  of  August  the  following  advertisement  was 
inserted  in  the  Sherborne  paper. — "  All  persons  who  have  any  claim  oq 
the  estate  of  the  late  John  Feaver  of  Horsington,  in  the  county  of  Som- 
erset, deceased,  are  requested  to  send  their  respective  accounts  and  are 
desired  to  pay  all  money  due  to  the  said  estate  without  delay  to  Mr. 
Symes  of  Combe  Farren  in  the  county  of  Dorset,  or  to  Mr.  Hannam  of 
Darkhourbour,  in  the  county  of  Somerset,  his  executors  in  trust."  It 
was  alleged  further,  that  Symes  and  Hannam  applied  to  several  persons 
for  payment  of  their  debts,  particularly  that  Symes  applied  to  one  Hil- 
liar,  and  on  the  20th  August  received  of  Allan  20Z.,  for  which  sum  Symes 
and  Hannam  opened  an  account,  as  executors,  with  a  banking  Kouse, 
and  which  sum  was  afterwards  withdrawn  by  Symes.  That  Symes 
and  Hannam  received  and  paid  other  moneys ;  and  on  the  17th  June 
1831,  signed  an  authority  to  Melmoth,  a  solicitor  who  had  possession  of 
the  will,  to  deliver  it  up  to  another  solicitor,  Newman. 

In  reply  it  was  alleged  that  soon  after  the  deceased's  death  Symes  in- 
formed the  widow  and  Feaver  that  he  would  not  act ;  that  on  the  4th  of 
July  1831,  he  and  Hannam  renounced  by  proxy,  and  steps  were  taken 
to  obtain  administration  for  the  widow  and  George  Feaver  the  residuary 
legatees ;  that  the  advertisements  were  inserted  oecause  the  widow  was 
receiving  the  debts ;  that  Symes  applied  for  no  debt  but  Allan's,  though 
he  delivered  small  accounts  to  two  or  three  persons ;  that  on  the  20th  of 
August  he  received  21/.  of  Allan  for  the  widow,  and  deposited  that  sum 
at  the  bankers  to  the  credit  of  the  deceased ;  that  on  the  17th  of  June 
he  signed  the  order  for  the  delivery  of  the  will,  but  afterwards  counter- 
manded it.  Hannam  did  not  deny  that  the  advertisements  were  in- 
serted with  his  privity,  nor  that  he  sighed  the  order  on  the  17th  of  June, 
but  he  denied  that  he  applied  for  or  received  any  debts. 

Lushingion  for  the  le^tees. 

The  principle  of  law  is  quite  settled :  'whoever  has  intermeddled  as  an 
executor  cannot  repudiate  the  duties :  he  has  made  his  election.  Swin- 
burne, part  6,  §  22.    Therefore  any  interference  with  the  property  of  the 
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testator  binds  an  executor  to  the  office.  Both  the  executors  have  brought 
themselves  within  the  two  general  rules  laid  down  in  Bacon's  Abridgment, 
Tit.  Executors  (E),  10.  In  Edwards  v.  Harben,  2  T.  R.  597,  Buller,  J. 
says,  **  Every  intermeddling  after  the  death  of  the  party  makes  a  party 
8o  intermeddling  an  executor  de  son  tort."  The  advertisement  was  a 
notice  to  the  public  that  they  were  executors;  and  according  to  all  the 
rules,  principles,  and  precedents,  amounted  to  an  acceptance.  If  after 
such  an  act  a  party  can  retract  and  disavow  his  intentions,  there  would 
be  no  safety  for  creditors  or  legatees.  If  this  and  the  other  acts  alluded 
to  do  not  bind,  I  know  not  what  will. 

Addams  for  Symes. 

Directing  the  funeral,  making  an  inventory  of  the  property,  advancing 
money  to  pay  debts  or  legacies,  or  other  offices  merely  of  kindness  and 
charity  do  n^t  make  a  man  an  executor  de  son  tort.  Toller,  p.  41 ;  non 
consequently  bind  a  rightful  executor  to  take  probate.  Symes  did  not 
receive  the  clebt  qua  executor,  but  for  the  widow  as  administratrix.  All 
the  acts  done  are  merely  of  humanity,  kindness,  and,  charity.  Besides, 
the  Court  has  a  discretion  to  exercise.  It  is  not  bound  to  compel  these 
parties  to  take  probate. 

Nichdl  for  Hannam. 

No  case  has  been  cited  to  show  that  any  acts  prevent  the  renunciation 
of  a  rightful  executor  which  do  not  make  a  stranger  executor  de  son  tort. 
Now  an  executor  de  son  tort  is  one  liable  to  answer  out  of  his  own  goods 
for  the  testator's  efiects  which  come  to  his  hands;  and  therefore  must 
not  only  have  intermeddled  with  the  office,  but  must  have  intermeddled 
with,  i.  e.  got  possession  or  disposed  of,  the  effects  of  the  deceased,  as  in 
Edwards  v.  Uarben.  Hannam  never  intermeddled  with  the  efiects ;  he 
only,  while  deliberating,  inserted  the  advertisement ;  and  an  executor 
may  investigate  the  state  of  the  testator's  property  before  he  accepts  or 
refuses,  Godolphinon  Wills,  102.  Even  after  having  been  sworn,  exec- 
utors have  often  been  allowed  to  renounce.  In  Orr  v.  Newton,  2  Cox, 
274,  the  acts  for  whidh  the  executor  was  not  held  liable  were  much 
stronger. 

Judgment. 

Sir  John  Nicholl. 

[After  statins  the  substance  of  the  act  on  petition  on  either  side.] 
The  question  then  is,  whether  there  has  been  such  intermeddling  as  to 
render  the  executors  compellable  to  take  probate  ?  There  is  no  doubt  on 
the  law  that  if  a  person  named  executor  intermeddles,  he  cannot  after- 
wards refuse  to  take  probate;  and  if  not  named  executor,  he  becomes  so 
de  son  tort.  There  are  certain  acts  of  necessity,  such  as  feeding  the  de- 
ceased's cattle  and  the  like  which  do  not  bind  a  party ;  and  if  a  party 
even  has  shown  himself  willing  to  take  upon  himself  the  execution  of  a 
will,  he  may,  in  aid  of  justice,  be  dismissed  by  the  Court,  in  order  to  be- 
come a  witness  {a) ;  but  otherwise  slight  circumstances  are  obligatory 
and  sufficient  to  compel  a  person  to  take  probate  if  really  executor,  or  to 
render  him  executor  de  son  tort,  if  not  really  executor.  Swinburne  in 
several  passages  lays  down  the  obligation,  and  says  (part  6,  s.  22),  ^'  he 
must  beware  not  to  administer  the  effects  as  executor."  He  is  compell- 
able "  when  he  does  those  acts  which  are  proper  to  an  executor."    "  The 

(a)  Panchard  v.  Weger,  1  Pbill.  312.  Jackmm  v.  WkUehead,  3  Phill.  577.  See  aim  Meek  ▼. 
CurtiB,  1  U&gg,  139.  AtDajmeU  y.  Prendergast,  sapra,  312,  and  Williaras*  Law  of  Ez^uton 
and  Adininistriton,  VoL  I.  148,  as  to  caaei  where  an  executor  may  refuse  the  office. 
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most  safe  course  is  not  to  meddle  at  all,  but  utterly  to  abstain  :*'  **  the 
refusal  cannot  be  by  word  only,  it  must  be  entered  and  recorded  in 
Court." 

This  doctrine  is  laid  down  no  less  strongly  in  several  books  of  common 
law.  In  Bacon's  Abridgment  (Executors  (E.)  10;  also  Roll's  Abr.  917») 
it  is  said,  **  What  acts  amount  to  an  administration,  so  that  a  party  can- 
not afterwards  refuse."  **  1st,  Whatever  an  executor  does  which  shows 
an  intention  in  him  to  take  upon  him  the  executorship,  will  regularly 
amount  to  an  administration."  **  2d,  Whatever  acts  will  make  a  man 
liable  as  an  executor  de  son  tort,  will  be  deemed  an  election  of  the  exec- 
utorship." In  Edwards  v.  Harben,  2  T.  R.  597,  Mr.  Justice  Buller 
says :  **  He  can  be  charged  as  executor,  because  any  intermeddling  in 
the  testator's  effects  makes  him  so :  every  intermeddling  after  the  death 
of  the  party  makes  the  person  so  intermeddling  an  executor  de  son  tort." 
If  such  acts  will  make  a  man  executor  de  son  tort,  a  fortiori  it  will  render 
an  executor  compellable  to  take  probate. 

What  then  are  the  facts  ?  Have  the  executors  done  anything  that 
showed  an  intention  on  their  part  to  take  upon  them  the  executorship? 
It  is  unnecessary  to  go  one  step  further  than  the  advertisements ;  nothing 
can  be  a  more  strong  intermeadling  than  the  insertion  of  such  an  adver- 
tisement, and  expressly  in  the  character  of  executors.  It  does  not  merely 
**  show  an  intention  to  take  upon  them  the  executorship,"  but  it  is  an 
absolute  acceptance  of  the  executorship.  Nor  was  this  done  by  Symes 
alone,  for  Hannan  admits  that  it  was  done  with  his  concurrence ;  that  it 
was  their  jpint  act ;  and  after  this  concurrence  the  acts  of  Symes  in  a 
great  degree  bind  Hannam. 

They  subsequentlv  make  inquiries,  and  thev  find  that  the  executorship 
may  turn  out  a  troublesome  business,  and  then  they  give  notice  to  the 
family  that  they  will  not  act ;  the  matter  lies  dormant  till  the  following 
year,  when  in  answer  to  an  application  by  letter  they  decline  to  under- 
take the  office.  That  was  too  late  in  time  and  insufficient  in  form — **  the 
refusal  must  be  recorded  in  Court :"  till  that  was  done  no  person  could 
take  administration.  They  should  have  decided  at  once ;  they  might 
have  delivered  up  or  brought  in  the  will  and  given  a  proxy  of  renuncia- 
tion. As  the  authorities  point  out,  they  should  **  beware"  how  they  do 
slight  acts.  I  think  they  have  not  been  cautious;  they  should  not  have 
first  acted  and  given  notice  to  the  debtors  to  the  estate,  and  afterwards 
leave  the  substituted  residuary  legatees  without  that  protection  for  their 
legacies  which  the  testator  intended.  For  two  years  and  a  half  they 
have  left  this  estate,  though  small,  without  a  representative  or  any  per- 
son even  to  collect  the  debts. 

I  am  of  opinion  that  the  executors  have  so  far  intermeddled  as  to  be 
compellable  to  take  probate,  and  that  their  resistance  subjects  them  per- 
sonally to  costs,  which  certainly  ought  not  to  be  paid  out  of  the  estate 
without  the  consent  of  the  residuary  legatee  and  substituted  residuary 
legatee ;  nor  till  after  the  legacies  which  have  been  put  in  jeopardy  by 
the  conduct  of  these  parties  have  been  discharged. 

The  Court  condemned  the  executors  personally  in  costs,  and  assigned 
them  to  extract  probate  before  the  by-day. 
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DANIEL  V.  NOCKOLDS.— p.  777. 

A  latter  will,  dbpoiin^  of  realty  and  penondty,  oontainiD^  a  danae  ofrerocation  and  uDcancelled, 
10  not  revoked  and  a  former  will  revived  bv  reading  over  the  former  will,  and  by  parol  deckura- 
tiona,  unaccompanied  by  acta  that  it  was  bis  last  will, — the  former  will  being  found  carefully 
deposited  and  locked  up  in  a  drawer,  and  the  latter  will,  though  In  the  same  drawer,  lying 
among  useless  papers ;  and  all  thedevises  and  legades  lapsed 

RoBBRT  NocKOLDs  died  in  June  1831,  leaving  his  half-brother  sole 
next  of  kin ;  and  a  personalty  of  800/.  By  his  \^ill  of  November,  1819, 
attested  by  three  witnesses,  he  gave  this  brother  100/.,  and  after  be- 
queathing, further  legacies  left  the  residue  to  Mary  Tomkins,  and  appoint- 
ed Mr.  Daniel,  his  medical  attendant,  and  Mr.  Bush  executors,  but  with- 
out a  legacy  to  either.  In  1823  he  made  a  new  will,  in  which  he  devised 
a  small  freehold  to  Tomkins,  and  appointed  Parkinson  executor  and 
residuary  legatee.  This  will  containea  a  clause  of  revocation,  and  was 
duly  executed.  Both  Tomkins  and  Parkinson  died  in  the  testator's  life 
time :  and  an  allegation  was  now  ofiered  to  set  up  the  will  of  16)9 :  it 
pleaded,  that  in  April  1827  the  deceased  lodged  with  Mrs.  Seabrook,  at 
Colchester,  and  continued  there  till  his  death :  that  on  several  occasions 
during  his  last  illness  he  conversed  with  her,  her  daughter,  and  others 
respecting  his  afiairs,  produced  and  read  to  them  his  will  of  1819,  declar- 
ed that  it  was  his  last  will  and  what  he  wished  to  be  carried  into  effect ; 
and  that  after  the  executors,  (one  or  either)  thereby  appointed,  had  been 
with  him,  he  told  the  Seabrooks  and  others  that  they  were  his  executors, 
and  would  have  the  management  of  his  affairs:  that  after  his  death  the 
will  of  1819  was  found  carefully  deposited  and  locked  up  in  one  of  the 
drawers  in  bis  bed-room,  and  that  of  1823  at  the  bottom  of  the  same 
drawer,  but  much  soiled  and  crumpled  amongst  old  and  useless  papers* 

Addams  in  objection  to  the  allegation. 

Every  legatee,  I  understand,  under  the  will  of  1819,  is  dead. 

Lushington. 

Not  so.    Tomkins'  brother,  a  legatee  in  200/.,  is  alive. 

Per  Curiam. 

Can  you  produce  a  case  of  a  latter  will,  with  a  revocatory  clause,  re- 
maining uncancelled,  and  in  the  same  drawer  with  a  former  will,  set 
aside  on  the  ground  of  a  republication  of  that  prior  will  by  mere  decla- 
rations ? 

LushingUm, 

That  amounts  to  a  question  what  will  efiect  a  republication  of  a  will  of 
personalty.  In  wills  of  personalty  no  particular  form  of  republication  is 
necessary.  Miller  and  Ross  v.  Broum,  2  Hagg.  210.  That  was  a  case, 
indeed,  of  a  will  made  by  a  wife  during  coverture :  but  there  is  no  ma- 
terial distinction  as  to  a  republication  in  such  a  case,  and  the  present — 
where  there  are  two  wills.  The  principles  there  laid  down  are  gene- 
rally applicable  to  all  wills  of  personal  estate ;  and  constitute  the  true 
doctrine  of  Courts  of  Probate. 

Judgment. 

Sir  John  Nichoix. 

The  law,  in  my  judgment,  presents  insuf>erable  objections  to  the  ad- 
mission of  this  allegation.  It  is  not  like  the  case  of  a  later  cancelled  will,  be- 
cause then  the  very  act  of  cancellation  revokes  the  latter,  and  lays  a 
foundation  for  an  inference  that  the  testator  intended  the  former  will  to 
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operate :  but  here  is  a  latter  revocatory  will  entire  and  in  force  as  a  re- 
vocation of  the  former,  though  the  devises  and  bequests  may  have  lapsed. 
Can  the  former  will  be  revived  without  an  act  of  republication,  or  indeed 
of  re-execution ;  or  rather,  can  the  latter  will  be  revoked  by  mere  de- 
clarations ?  If  it  were  merely  a  will  of  realty,  it  clearly  could  not  have 
beep  contended  that  there  had  been  a  republication  of  the  former  will, 
because  the  words  of  the  Gth  section  of  the  statute  of  frauds  are  express, 
29  Car.  II.  c.  3,  s.  6.  It  is  clear  also,  under  s.  22,  that  the  latter 
will  could  not  have  been  revoked  by  mere  declarations!  unaccompa- 
nied by  some  writing :  but  here  is  no  declaration  in  writing;  nothing 
reduced  into  writing  during  the  deceased's  life-time ;  nor  are  there  any 
acts :  the  circumstances  of  the  finding  are  too  slight — they  might  be 
merely  accidental.  The  latter  will  was  in  an  enveTope ;  and  there  is  no 
appearance  that  it  was  rumpled, — why  did  not  the  deceased,  a  profes- 
sional man,  cancel  if  he  intended  to  revoke  it  and  revive  the  former  will? 
Declarations  without  acts  are  always  dangerous  evidence :  they  are  fre- 
quently insincere — liable  to  be  misapprehended — not  accurately  recol- 
lected. The  case  of  Miller  and  Ross  v.  Brown  does  not  apply.  In  that 
case  there  had  been  no  revocation :  all  that  was  there  required  was  to 
show,  adherence.  In  this  case  there  is  an  express  revocation,  and  that 
revocation  is  to  be  removed  by  parol — that  is  the  difficultv.  I  must  re- 
ject this  allegation,  and  decree  administration,  with  the  latter  will  an- 
nexed, to  the  brother. 
Allegation  rejected.    Costs  out  of  the  estate  by  consent. 


YOUNGE  V.  SKELTON.— p.  780. 

In  a  Bait  fi>r  inventor?  and  account  and  to  make  distribution,  on  application  that  an  adminis- 
tration  bond  should  be  pronounced  forfeited,  on  the  ground  of  a  devastavit  by  the  ad  minis* 
trator*s  appropriating  the  property  to  his  own  use,  that  the  bond  might  be  delivered  out  of  the 
registry  in  order  to  be  put  in  suit  against  the  sureties,  the  Court  (a  declaration  instead  of 
the  inventory  and  account  being  allowed)  referred  to  the  registrar  to  report  what  residue  re- 
mained to  be  distributed,  and  to  allot  portions ;  and  on  such  report  (which  was  not  objected 
to)  assigned  the  administrator  to  pay  to  each  distributee  his  respective  share,  and,  the  ad- 
ministrator alleging  that  he  had  become  bankrupt  and  obtained  his  certificate,  directed  the 
bond  to  be  attended  with,  but  declined  to  pronounce  it  forfeited. 

This  was  a  cause  of  inventory,  account,  and  allotment  of  portions  of 
the  effects  of  Charles  Schweitzer,  promoted  by  the  administratix  of  the 
natural  and  lawful  brother  of  one  of  the  next  of  kin  of  the  deceased 
against  his  administrator.  The  citation  issued  on  the  13th,  and  was 
served  on  the  14th  of  June,  1831.  The  deceased  died  on  the  17th  of 
November,  1828,  and  shortly  afterwards  his  brother  died ;  and  on  the 
1st  of  June,  1830,  administration  to  Charles  Schweitzer  (Mrs.  Chopping 
the  other  next  of  kin,  having  renounced,)  was  granted  to  John  Henry 
Skelton,  the  father  and  guardian  of  his  minor  children,  nephews  and 
neices  of  C.  Schweitzer,  for  their  use  and  benefit.  The  property  was 
sworn  under  25,000/.  This  administration  expired  on  the  21st  of  July, 
1831,  by  reason  of  Skelton's  son  bein^  then  twenty-one.  Mrs.  Chop- 
pin's  distributive  share  had  been  previously  paid.  On  the  1st  of  June, 
1831,  Skelton  became  a  bankrupt ;  a  commission  issued  on  the  7th,  and 
on  the  19th  of  August,  he  obtained  his  certificatOi  which  was  confirmed 
on  the  15th  of  September. 
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An  allegation  having  been  given  in  on  behalf  of  Miss  Younge,  Skelton, 
in  his  ansivers,  admitting  that  he  had  of  the  deceased's  estate  converted 
to  his  own  use  10,87^/*  85.  9d.,  submitted  that  his  certificate  discharged 
him  from  the  payment  thereof. 

On  this  day,  the  proctor  for  Miss  Younee  prayed  the  declaration  in- 
stead  of  an  inventory  and  account  to  be  allowed^  and  to  order  a  decree 
to  issue  against  George  Robertson,  (the  surviving  surety  in  the  bond 
entered  into  by  the  administrator,)  to  show  cause  why  the  bond  should 
not  be  pronounced  forfeited  and  attended  with  for  the  purpose  of  being 
sued  upon  at  common  law.  The  proctor  for  Skelton  prayed  the  con- 
clusion of  the  cause  to  be  rescinded  to  permit  him  to  bring  in  an  allega- 
tion. 

Addams  for  Miss  Younge. 

The  bond  is  forfeited  on  the  ground  of  a  devastavit.  Ther^  is  proof 
of  a  complete  conversion  of  property  to  his  own  use ;  then  the  breach  of 
the  bond  assigned  will  be  such  devastavit ;  for  a  next  of  kin  may  sue 
the  sureties  on  the  bond  and  assign  devastavit  as  a  breach,  though  a 
creditor  may  not ;  for  that  is  the  effect  of  what  was  said  by  Lord  Holt 
in  the  Archbishop  of  Canterbury  v.  fViUis,  1  Salk.  315,  16.  In  this  case 
the  administrator  t)eing  a  bankrupt,  the  Court  could  not  make  an  order 
on  him  to  allot  portions.    The  Court  must  pronounce  the  bond  forfeited. 

Lushington  and  Dodson  contra. 

The  administrator  in  his  answers  does  not  deny  the  devastavit,  but  it 
is  quite  impossible  to  sue  him,  because  having  been  a  bankrupt  his  cer- 
tificate is  a  bar.  The  practice  of  late  has  been  not  to  pronounce  the 
bond  forfeited,  but  to  direct  it  to  be  attended  with,  leaving  to  the  court 
of  common  law  to  decide  upon  the  question  of  forfeiture. 

Judgment. 

Sir  John  Nicholl. 

This  is  a  case  of  considerable  importance  in  respect  to  the  practice 
of  the  Court  and  the  interest  and  convenience  of  suitors.  If  from  the 
rare  occurrence  of  such  cases,  more  especially  in  modem  times,  some 
difficulty  should  have  arisen  and  some  errors  and  irregularities  have  taken 
place,  no  blame  attaches  to  any  party,  though  it  is  most  desirable  that 
a  correct  mode  of  proceeding  should  be  established  as  a  precedent  for 
future  cases. 

The  present  is  a  suit  for  an  inventory  and  account  and  to  make  distri- 
bution, brought  by  a  party  in  distribution  against  an  administrator.  In 
such  a  case,  the  iortii  of  proceeding  (when  rightly  understood)  is  plain 
and  simple,  and  might  afford  a  very  convenient  and  expeditious  mode  of 
attaining  justice ;  but  if  errors  and  difficulties  are  interposed,  parties  may 
be  induced  or  driven  to  resort  to  other  jurisdictions. 

The  statute  of  distributions  (22  and  23  Car.  II.  c.  10,)  which  is  the 
only  authority  under  which  the  Court  now  acts,  provides  in  the  first  three 
sections,  that  ordinaries  who  have  power  to  grant  administrations  shall 
take  bond  with  two  or  more  able  sureties ;  it  then  sets  forth  the  form  and 
condition  of  such  bond,  (see  also  4  Burn  Ecc.  Law,  286,)  and  enacts  that 
ordinaries  shall  have  power  to  call  administrators  to  account,  and  to  make 
distribution  of  the  residue  among  the  parties  entitled.  Under  the  pro- 
visions contained  in  these  sections,  the  administrator  is  to  perform  and 
to  give  bond  with  sureties  for  performing  the  following  matters : 

1st.  To  exhibit  a  true  and  perfect  inventory. 
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2d.  To  administer  the  eSecia,  that  is,  to  collect  the  assets  and  pay  the 
demands  and  expenses, 
dd.  To  exhibit  the  account  of  his  administration. 
4th.  To  pay  the  balance,  found  remaining  after  the  accounts  have 
been  examined  and  allowed,  by  the  Court,  to  such  persons  as  the  Court 
shall  assign  as  entitled  in  distribution. 
5th.  To  deliver  up  the  administration  if  a  will  shall  appear. 
These  are  the  five  conditions  under  which  the  bond  is  given,  and  on 
the  performance  of  which  the  bond  is  satisfied. 

The  statute  further  enacts  in  s.  8,  that  no  distribution  shall  be  order- 
ed till  after  the  expiration  of  twelve  months  from  the  intestate's  death. 
This  provision  is  for  the  purpose  of  afibrding  an  opportunity  to  creditors 
to  recover  their  debts,  and  to  the  administrator  to  collect  the  property 
and  to  discharge  all  claims  thereon.  The  mode  of  proceeding  under  this 
statute  is  obvious  and  plain,  if  the  statute  itself  and  the  terms  of  the  bond 
are  duly  attended  to.  ~  The  mode  of  calling  for  an  inventory  and  account  is 
so  much  a  matter  of  every  day's  practice  that  it  need  not  be  particularly 
described.  It  may  be  proper,  however,  to  consider  what  is  to  be  done 
if  they  are  called  for  by  a  party  in  distribution  who  means  to  proceed  to 
enforce  distribution.  Objections  may  be  taken  to  the  inventory  and  to 
the  account.  In  that  case  the  objections  must  be  stated  in  an  allegation, 
and  proof  be  given  thereof;  or  the  party  may  proceed  by  petition  and 
affidavit,  till  the  Court  decides  that  the  mventory  and  account  are  suffi- 
cient and  allows  them :  but  if  the  inventory  and  account  are  not  object- 
ed to,  the  administrator  pravs  they  may  be  admitted  and  allowed,  which 
prayer  the  Court  accordmgfy  grants. 

The  inventorv  and  account,  then,  not  bein^  objected  to,  or  after  ob- 
jection being  allowed,  what  is  the  next  step  ?  To  refer  them  to  the 
reffistrar  to  examine  and  report  what  is  the  residue  or  balance  remaining 
to  DC  distributed  according  to  the  statute,  and  to  allot  portions ;  that  is, 
to  report  what  is  the  share  of  each  person  in  distribution,  previously  de« 
ducting  all  necessary  costs  and  expenses  which  ought  to  be  first  paid. 

The  registrar's  report  is  of  course  open  to  objection,  but  when  con- 
firmed by  the  Court  the  next  step  is  to  assign  the  administrator  to  pay  to 
each  person,  reported  to  be  entitled,  the  share  which  has  thus  boen 
limited  and  appointed,  and  to  enforce  that  payment  by  the  compulsory 
process  of  the  Court,  unless  sufiScient  cause  be  shown  against  enforcing 
its  order.  The  administrator  and  his  sureties  ought  to  obey  that  order, 
but  their  bond  cannot  be  put  in  force  against  the  sureties  in  this  juris- 
diction. 

This,  I  apprehend  would  be  the  re^ar  course  of  proceeding  and  its 
several  stages  in  any  ordinary  case :  it  seems  quite  plain  and  obvious ; 
and,  as  far  as  I  have  been  able  to  ascertain  from  considering  the  statute 
and  from  looking  through  the  cases,  it  was  the  old  mode,  special  cir- 
cumstances may  however  arise  in  each  of  these  stages.  The  inventory 
may  be  objected  to — that  property  has  not  been  entered ;  the  account 
may  be  objected  to— that  payments  have  been  made  or  debts  entered 
which  are  not  properly  to  oe  charged  against  the  estate.  The  right  of 
the  party  as  being  in  distribution  may  be  denied.  The  registrar's  re- 
port may  be  objected  to;  the  liability  of  the  administrator  may  be  de- 
nied :  but  whatever  circumstance  of  that  kind  may  occur,  the  objection 
should  be  taken  at  the  proper  stage.    Injury  may  be  done  to  the  other 
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party  by  interposing  the  objection  prematurely,  or  the  party  may  defeat 
himself  by  irregularity  ;  and  it  is  always  the  duty  of  the  Cfourt,  in  case 
the  matter  falls  under  its  notice,  to  prevent  irregularity  for  the  sake  of 
other  suitors. 

To  come  then  to  the  circumstances  and  proceedings  in  this  particular 
case.  Mr.  Schweitzer  died  in  November  1828,  a  bachelor,  and  intestate, 
leaving  one  brother,  a  sister,  and  several  nephews  and  nieces.  There 
veas  a  contest  about  his  will,  so  that  no  administration  was  taken  till 
June  1830,  when  Skelton  became  administrator:  and  in  June  1831  he 
was  cited,  at  the  suit  of  Elizabeth  Younge  as  guardian  of  a  party  entitled 
in  distribution,  to  exhibit  an  inventory  and  account,  **  and  to  see  por- 
tions allotted,  and  distribution  made  according  to  the  statute.''  If  there 
existed  any  objection  to  that  inventory,  such  as  omissa,  a  wrong  valua- 
tion or  the  like ;  or  to  the  account,  such  as  want  of  vouchers,  fraudulent 
charges,  or  the  like,  that  was  the  time  to  take  such  objections ;  but  if  no 
objections  were  taken,  the  proctor  for  the  administrator  ought  to  have 
prayed  that  the  inventory  and  account  be  allowed,  and  the  proctor  for 
the  party  in  distribution  to  admit  their  correctness,  or  not  oojecting  to 
their  allowanee,  to  pray  that  they  be  referred  to  the  registrar  to  ascer- 
tain the  residue  to  be  distributed,  and  the  parties  to  whom  the  portions 
should  be  limited  and  appointed.  Upon  nis  report  being  confirmed, 
the  Court  would  order  the  administrator  to  pay. 

But  instead  of  this  course,  an  allegation  has  been  brought  in  on  the 

Eart  of  Elizabeth  Younge,  not  objecting  to  the  inventory  and  account, 
ut  alle^ng  that  it  was  true  and  correct,  and  that  a  certain  balance 
remained.  Answers  were  taken  to  that  alle^tion ;  the  cause  was  for- 
mally assi^ed  for  sentence ;  and  at  the  hearmg,  the  Court  is  prayed  to 
allow  the  mventory  and  account,  and  to  issue  a  decree  against  the  surety 
citing  him  to  show  cause  why  the  bond  should  not  be  pronounced  to  be 
forfeited  and  be  attended  vnth  for  the  purpose  of  being  sued  upon  at 
common  law : — not  to  examine  the  account,  nor  to  pronounce  what  resi- 
due remained,  nor  to  limit  and  assign  portions  to  tne  persons  entitled. 

In  giving  this  allegation,  the  party,  I  think,  lost  her  way,  and  the 
prayer  was  premature.  No  blame  attaches  to  any  one,  the  error  has 
arisen  from  the  infrequency  of  this  course  of  proceeding.  The  Court 
itself,  without  looking  carefully  into  the  statute  and  old  cases  and  maturely 
considering  the  whole,  might  have  felt  at  some  loss.  However,  as  I  have 
said,  the  allegation  and  answers  were  quite  useless,  and  the  prayer  vtbb 
premature ;  and  it  is  necessary  to  proceed  with  due  caution  as  third 
parties  may  be  a^ted,  and  in  the  present  case  there  are  many  persons 
m  distribution.  If  it  should  be  requisite  uttimatelv  to  proceed  against 
Uie  surety,  it  should  appear  by  the  proeeedings  in  this  Court,  that  there 
was  a  breach  of  the  condition  after  all  the  regular  steps  had  been  taken ; 
and  it  should  also  appear  by  the  proceedings  what  are  the  portions  allot- 
ted to  each  party.  It  is  convenient  and  important  to  bring  the  matter 
iMick  to  its  prof>er  channel,  in  order  to  establish  a  precedent  pointing  out 
what  the  regular  practice  ought  to  be,  and  in  order  that  the  riehts  of  all 
the  parties  in  distribution  should  be  ascertained,  and  as  far  as  this  Court 
has  power,  be  protected.  I  shall  therefore  refer  the  declaration,  the  same 
being  allowed  and  not  objected,  to  the  registrar  to  report  the  amount  of 
the  residue  remaining  in  the  administrator's  account  to  be  distributed  ac- 
cording to  law,  and  who  the  persons  are  to  whom  the  portions  thereof 
are  to  be  limited  and  appointed. 
Vol.  v.  35 
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That  report  having  been  confirmed,  when  application  shall  be  made 
to  the  Judge  to  decree  payment  of  the  portions  or  any  of  them,  that  'will 
be  the  proper  time  on  the  part  of  the  administrator  to  show  that  he  is 
exonerated  from  payment,  and  for  application  to  be  made  against  the 
surety.  Before  a  oreach  of  the  bond  can  be  assigned,  I  apprehend  that 
these  steps  must  be  taken.  The  Court  must  look  to  the  protection  of  all 
parties.  Some  parties  may  have  received  their  full  distributive  shares, 
and  others  may  have  had  advances  on  account.  The  registrar  will  of 
course  attend  to  all  these  points. 

It  may  not,  however,  be  improper  now  to  observe,  that  there  is  one 
part  of  the  prayer  with  which  the  Court  will  hesitate  to  comply,  unless 
some  decisive  authority  can  be  shown  requiring  the  Court  to  proceed 
that  length ;  I  mean  the  prayer  to  pronounce  the  bond  forfeited :  by 
authority,  is  to  be  understood  either  a  decision  upon  the  point  upon 
argument,  or  a  series  of  instances  showing  that  such  is  the  established 

})ractice.  The  bond  cannot  be  put  in  suit,  nor  the  payment  of  it  en- 
brced  in  this  Court,  but  it  must  be  sued  at  law :  it  only  therefore  seems 
necessary  for  this  Court,  in  aid  of  justice,  to  order  the  bond  to  be  at- 
tended with.  The  plaintiff  would  then  have  the  same  benefit  as  if  the 
bond  were  here  pronounced  forfeited,  for  it  appertains  to  the  Court  in 
which  the  bond  is  sued  to  decide  ultimately  whether  it  is  or  is  not  for- 
feited, or  in  other  words,  whether  any  breach  has  taken  place.  This 
point,  however,  is  open  to  future  discussion ;  the  Court  now  only  makes 
the  order  already  stated. 

The  following  minute  was  entered : — 

''  The  Judge  allowed  the  declaration,  instead  of  the  inventory,  the 
same  not  being  objected  to ;  referred  it  to  the  deputy-registrar  to  report 
the  amount  of  the  rest  and  residue  of  the  effects  of  Charles  Schweitzer, 
remaining  on  the  administrator's  account,  and  to  what  person  or  persons 
respectively  the  said  residue  should  be  limited  and  appointed,  and  in 
what  portions  allotted ;  and  directed  all  other  matters  to  stand  until  the 
report  be  brought  in.'* 

1832. 

The  registrar's  report  was  made  and  allowed.  On  the  part  of  Miss 
Younge  the  Court  was  then  prayed  to  decree  distribution  of  the  sum  of 
10,875/.  8s.  9d.  agreeable  to  the  report,  and  to  direct  the  registrar  to 
prepare  an  order  of  distribution  accordingly.  In  objection  to  this  prayer 
an  allegation  was  brought  in.  The  allegation  pleaded  the  grant  of  ad- 
ministration to  Skelton;  and  its  expiration  on  the  21st  of  July,  1831,  in 
consequence  whereof  he  was  not  amenable  to  the  jurisdiction  of  this 
Court.  That,  as  administrator,  he  had  converted  the  property  into  mo- 
ney, paid  Mrs.  Choppin's  supposed  distributive  share ;  made  other  pay- 
ments as  stated  in  nis  declaration ;  and  had  appropriated  the  residue  to 
his  own  use,  but  from  the  payment  of  which  he  was  discharged  by  his 
subsequent  bankruptcy  and  certificate. 

^daams,  in  opposing  the  allegation,  admitted  that  Skelton  was  a 
bankrupt. 

Per  Curiam. 

In  consequence  of  Skelton,  the  administrator,  having  become  a  certi- 
ficated bankrupt,  he  cannot  be  called  upon  to  make  distribution  of  the 
balance  of  the  deceased's  effects.  I  shall,  on  that  ground,  decide  that  he 
is  entitled  to  be  dismissed. 

The  facts  pleaded  in  the  allegation  were  then  admitted  in  acts  of 
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Court :  and  on  the  next  session,  the  Court  dismissed  Skelton  from  the 
suit,  and,  on  motion  of  counsel,  granted  a  monition  against  Mr.  Robert- 
son, the  surviving  surety,  to  show  cause  why  the  bond  should  not  be 
Eronounced  forfeited,  or  at  least  be  attended  with  for  the  purpose  of 
eing  put  in  suit  at  common  law. 

An  appearance  was  given  for  Robertson,  and  on  the  2d  session  of 
Easter  Term,  an  allegation  on  his  behalf  came  on  for  debate,  when 
Addams,  in  objection,  was  stopped  by  the  Court. 

Per  Curiam, 

I  am  inclined  to  direct  the  bond  to  be  attended  with :  the  p&rty  in 
distribution  may  then,  in  the  proper  Court,  show  a  breach  of  it.  The 
Ecclesiastical  Court,  when  cases  of  this  nature  have  been  properly  con- 
sidered, has  never,  I  conceive,  decided  whether  there  has  been  a  breach 
of  the  bond  or  not :  it  avoids  prejudicing  either  party.  In  this  instance, 
it  is  quite  clear  that  there  has  been  no  distribution ;  and  the  object  of 
the  proceeding  here  is  to  enable  a  party  to  put  the  bond  in  suit.  1  shall 
suspend  this  alle^tion,  and  direct  the  bond,  entered  into  by  the  surety, 
to  be  attended  with,  and  produced  at  common  law,  as  may  be  requisite 
for  the  furtherance  of  justice. 


WATERS  V.  HOWLETT.— p.  790. 

When  probate  of  a  will  and  oodidi,  both  prepared  by  the  same  person,  who  was  ^ko  an  atteatuiff 
witoeas,  waa  called  in,  and  the  executor  was  put  on  proof  of  the  codicil  by  a  nieoe,  who  plead- 
ed incapacity  from  apoplexy,  without  luggestingf  fnnd,  circumvention,  custody,  control,  or 
the  improbability  of  the  disposition,  the  Court  (havingr,  on  the  admission  of  a  responsive  alle- 
gation, strongly  intimated  its  opinion  that  the  opposition  was  hopeless,)  at  the  hearing,  the 
caose  being  unopposed,  condemned  the  niece  in  costs. 

Charles  Henry  Rilet  died  on  the  22d  of  December,  1829,  at  the  age 
of  sixty-six,  a  widower ;  leaving  Edmund  Waters  a  brother,  and  Mary 
Ann  Waters  a  niece,  by  the  half  blood.  His  property  was  of  the  value 
of  8,300/.  His  will,  dated  in  November,  1826,  and  attested  by  two 
witnesses  (of  whom  Mr.  Harris,  his  solicitor,  was  one)  after  giving  seve- 
ral small  legacies,  (among  them  40/.  each  to  his  brother  ana  niece,)  left 
the  residue  to  his  wife,  and  appointed  her  and  Mr.  Howlett  executors. 

In  April  1829  his  wife  died,  and  in  about  three  weeks  afterwards 
the  deceased  made  a  codicil,  giving  a  legacy  of  40/.  to  his  housekeeper, 
and  the  residue  to  Mr.  and  Mrs.  Price ;  and  confirming  the  appointment 
of  Howlett  as  an  executor.  This  codicil,  like  the  will,  was  also  attested 
by  Mr.  Harris  and  by  another  witness.  In  January,  1830,  the  executor 
took  probate  both  of  the  will  and  codicil.  After  the  probate  had  been 
outstanding  above  a  year,  it  was  called  in  by  the  niece ;  and  the  exe- 
cutor, being  put  on  proof  of  the  codicil,  propounded  it  in  May,  1831,  in 
a  common  condidit,  on  which  the  subscribed  witnesses  having  been  ex- 
amined, an  allegation,  in  opposition,  consisting  of  twelve  articles,  charg- 
ing incapacity,  was  admitted  on  behalf  (^  the  niece.  The  present  ques- 
tion respected  the  admissibility  of  a  responsive  allegation,  consisting  of 
thirteen  articles  and  several  exhibits. 

PhiUimore^  for  the  niece,  in  opposition. 

Lushington  and  Addams,  contra. 

Judgment. 

Sir  John  Nicholl. 
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[After  stating  the  circumstances  before  detailed.]  The  allegation,  on 
the  part  of  the  niece  by  the  half-bloody  which  charges  the  deceased  with 
incapacity,  is  very  much  in  the  usual  form :  it  gives  a  history  of  the  de- 
ceased ;  it  pleads  an  attack  of  apoplexy  in  June,  1826,  (which  therefore 
was  prior  to  the  will,  which  is  not  opposed),  a  later  attack  in  1828,  and 
subsequent  imbecility :  and  then  the  fifth  and  remaining  articles  heap  to- 
gether a  number  of  circumstances  which  usually,  or  at  least  frequently, 
occur  in  persons  who  are  subject  to  apopletic  or  paralytic  attacks,  espe- 
cially about  the  periods  of  those  attacks ;  but  which  also  generally  sub- 
side after  a  time,  and  then  the  patient  again  becomes  rational  and  capa- 
ble. In  support  of  such  circumstances,  persons  who  accidentally  visit 
the  deceased  are  usually  brought  to  depose ;  but  their  evidence  almost 
universally  turns  out  to  be  of  no  weight  against  acts  of  capacity  at  other 
times,  particularly  if  there  is  no  appearance  of  fraud  in  the  testamentary 
act  itself. 

Such  an  allegation,  of  course,  calls  for  contradiction,  and  necessarily 
produces  a  long  responsive  plea,  as  in  this  case :  and  the  evidence  taken 
on  both  sides,  after  occasioning  much  expense,  generally  leaves  the  case 
where  it  found  it, — that  is,  depending  upon  the  evidence  on  the  condidit 
as  to  the  instructions  and  execution,  and  the  state  of  capacity  at  that 
particular  time. 

Such  seems  to  be  the  course  of  the  present  case ;  and  the  party  op- 
posing the  codicil  is  apparently  involving  herself  and  the  deceased's 
estate  in  hopeless  litigation.  The  Court  is  the  more  strongly  impressed 
with  this  conviction  from  a  consideration  of  wxod  o(  the  admitted  facts. 
First,  by  the  death  of  the  wife  the  bequest  g(  the  residue  lapsed,  and 
that  circumstance  would  naturally  lead  to  a  new  disposition  of  it :  and 
to  effect  that  the  codicil  is  confined.  Secondly,  the  brother  and  niece 
were  by  the  will  excluded,  except  that  it  gave  to  each  a  trifling  legacy 
of  40/.  No  particular  regard  or  afifection  for  them  is  even  pleaded  ;  nor 
is  it  even  averred  that  they  kept  up  any  intercourse  with  the  deceased. 
The  opposing  allegation,  as  I  have  said,  merely  sets  up  incapacity ;  it 
does  not  suggest  any  fraud>  circumvention,  custody,  control,  nor  even 
any  improbability  in  the  disposition.  Thirdly,  the  person  who  dravra 
and  attests  the  codicil  is  the  very  same  solicitor  who  draws  and  attests 
the  will,  the  validity  of  which  is  not  questioned. 

The  opposition  has  therefore  every  appearance  of  bein^  a  vexatious 
experiment.  The  Court  has  thus  early  stated  its  impression  of  the  ap- 
pearance of  the  case,  in  order  to  put  the  niece,  Mrs.  Waters,  upon  her 
guard,  for  she  certainly  litigates  at  the  peril  of  costs,  not  only  of  her  own 
costs  but  of  the  costs  of  her  opponent,  if  it  should  turn  out  that  she  has, 
without  sufficient  grounds,  called  in  the  probate ;  not  even  contenting 
herself  with  interrogating  the  witnesses. 

The  present  allegation,  being  ffenerally  responsive  and  contradictory, 
is  admissible ;  but  upon  the  whole,  I  suggest  to  the  niece's  re-considera- 
tion, whether  she  will  not  act  more  wisely  in  abandoning  her  opposition, 
rather  than  in  persevering  at  the  risk  of  costs. 

The  allegation  was  accordingly  admitted :  witnesses  were  examined 
on  it,  and  on  this  day  the  cause  stood  for  hearing,  when  the  codicil  being 
fully  proved,  the  cause  came  on  as  an  unopposed  case,  and  the  Court 
pronounced  for  the  codicil,  directed  the  probate  to  be  re-delivered  out; 
and,  on  application  of  counsel,  condemned  the  niece  in  costs. 
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In  the  Goods  of  WILLIAM  HILTON.— p.  793. 

On  Motion. 


Motion,  Ibr  an  adminifltntion  limited  to  a  debt  dne  to  a  bankrapt's  estate,  and  paid  into  a  bank 
after  the  death  (bat  not  to  the  credit)  of  the  amignee  of  sach  estate,  rejected. 

The  deceased  died  intestate  in  March,  1831,  leaving  a  widow  and  a 
father, — ^the  only  persons  in  distribution.  At  his  death  he  was  sole  as*> 
signee  of  a  bankrupt's  estate,  to  which  there  was  due,  at  that  time,  an 
outstanding  debt  of  IZOl  The  debtor  wished  to  make  payment :  but 
(there  being  no  one  authorised  to  give  a  legal  discharge,)  by  an  arran^ 
ment  between  the  debtor's  solicitor  and  the  solicitor  under  the  commis- 
sion the  sum  was  paid  into  the  hands  of  a  banker  to  their  joint  credit. 
A  new  assignee  having  been  since  chosen,  the  commissioners  had  declin- 
ed to  assign  the  sum  to  him,  unless  the  legal  representative  of  Hilton 
executed  the  assignment. 

The  widow  and  father  were  resident  in  the  country, — the  latter  out 
^  the  jurisdiction.  No  administration  had  been  taken ;  and  in  reply  to 
a  notice  that  the  assignee  proposed  to  apply  for  the  administration  limit- 
ed to  the  above  sum,  they  declined  to  interfere.  They  had  not,  however, 
been  cited. 
PhiUimore  moved. 
Per  Curiam, 

How  can  the  Court  grant  this  motion  7  If  this  sum  regularly  vested 
in,  and  in  law  became  the  property  of,  the  deceased,  then liis  father  and 
widow  are  entitled,  and  they  should  have  been  cited,  or  an  appearance 
should  have  been  given  for  them.  If,  however,  as  would  seem  to  be  the 
case,  the  money  never  vested  in  the  deceased,  but  is  the  property  of  the 
bankrupt's  creditors,  then  the  Court  has  no  authority  over  it 

Motion  rejected. 


1 


REPORTS  OF  CASES 

ARGUED  AND  DETERMINED 
EV  THE 

ARCHES  AND  PREROGATIVE  COURTS 

OF 

CANTERBURY, 

AND  Iir  THE 

fflGH  COURT  OF  DELEGATES : 

CONTAIlflNQ  THE 

JUDGMENTS 

I 

O  P 

THE   RIGHT   HON.  SIR  GEORGE  LEE. 


Bt  JOSEPH  PHILLIMORE,  LL.D. 


VOL.  I. 

CONTAINING  OASBS  FROM  HILABT  TBRM,  1752,  TO  TRINITT  TBBX, 

1754,  INCLUSIYB. 


^ 


ISrA 


CASES 

IN  THE 

ECCLESIASTICAL  COURTS. 

1752. 


PREROGATIVE  COURT  OF  CANTERBURY. 


LAMKIN  against  BABB.— p.  1. 


Probate  panted  of  an  unexecuted  wiQ,  the  intention  of  the  deceased  being  dear,  and  the  doe 
execution  of  the  iDstrament  having  been  prevented  by  sodden  incapacity  superinduoed  by  the 
violent  conduct  of  liis  wife,  who  was  interested  in  thwarting  that  intention. 

Probate  of  a  will  of  later  date  (i.  e.  the  next  day,)  refused,  because  it  had  been  extorted  from  the 
deceased  by  the  importunity  of  his  wife. 

Dr,  flatfs  opening  for  Babb. — ^Thomas  Lamkin  died  1st  June,  1751 ; 
made  will  dated  28th  May,  1751 ;  left  his  estate  equally  between  his 
wife  and  two  children;  made  William  Bristow  and, John  Babb  execu*' 
tors ;  Bristow  renounced ;  Babb  a  nude  executor ;  Cutlove,  a  school^ 
nuster,  sent  for  on  28th  May  to  make  his  will;  wife  said  no  will  should 
be  made  till  a  friend  of  hers  was  present;  Bristow  sent  for  by  her;  none 
present  at  making  it  but  Cutlove  and  his  son  and  Bristow ;  deceased 
directed  his  estate  to  be  equally  divided  between  his  wife  and  two 
daughters;  proof  of  instructions;  directed  Bristow  to  be  executor; 
named  him  himself;  Bristow  would  not  take  it  alone ;  Babb  was  then 
proposed  and  agreed  to,  when  the  will  was  finished ;  the  family  sent  for 
to  see  him  execute  it.  Wife  said  it  would  not  do  without^  setting  his 
name,  and  opposed  its  being  executed.  Cutlove  said  he  had  set  his 
mark,  and  that  was  sufficient,  and  so  it  was  no  further  executed.  29th 
May  wife  sent  for  Allen,  and  proposed  to  him  to  make  deceased's  will. 
Allen  asked  him  if  he  should  make  his  will ;  deceased  said  ''  Yes ;" 
afl^tion  to  daughters ;  deceased  under  custody  of  his  wife,  when  secotid 
will  made.  Clergyman  who  was  with  him  mimediately  after  says  he 
was  not  sensible. 

Dr.  Jenner^s  opening  for  Lamkin. — ^Deceased  made  a  will  before  his 
last  marriage,  in  which  he  leaves  a  great  deal  to  his  now  widow,  Mary 
Lamkin,  the  party;  no  proof  deceased  had  animus  testandi  on  28th 
May  ;  he  was  under  the  direction  of  his  daughters  on  that  day.  Bris- 
tow and  Cutlove  differ :  Bristow  says  deceased  told  Cutlove  he  sent  for 
him  to  make  his  will.  Cutlove  contrary ;  deceased  gave  no  other  in* 
structions  but  only  said  "All  alike."  Cutlove  Junior  wrote  the  wili» 
except  the  exordium,  which  was  written  before  Cutlove  came ;  deceased 
did  not  voluntarily  appoint  Babb  executor;  witnesses  differ  about  what 
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deceased  said  concerning  legacies  to  his  executors;  admit  Cutlove  proves 
reading  the  will  to  deceased,  and  that  he  made  his  mark  to  it,  and  then 
he  rambled  in  his  talk.  Bristow  says  Mrs.  Lamkin  attempted  to  snatch 
the  will  out  of  Cutlove's  hand,  but  he  says  otherwise  himself.  Bristow 
says  deceased  was  of  sound  mind  all  the  time ;  Cutlove  speaks  only  to 
the  time  of  giving  instructions;  last  will  reasonable;  t>oth  his  daughters 
married  and  provided  for  by  him;  gave  50Z.  to  one  daughter,  and  a  100/. 
to  the  other.  Inventory  about  200/.  only ;  affection  to  wife ;  on  29th 
May  deceased  ()erfectly  sensible ;  Allen  was  not  sent  for,  but  came  acci- 
dentally to  visit  deceased,  and  conversed  with  him  several  hours ;  no 
evidence  of  deceased  being  in  his  wife's  custody ;  she  asked  him  to  make 
a  will ;  he  said  '*  Yes."  Allen  asked  him  if  be  would  make  his  will  to 
his  wife ;  he  said  **  Yes."  Allen  wrote  it  and  read  it  to  deceased ;  he 
executed  it,  and  delivered  it  to  his  wife,  and  soon  after  said,  '*  Molly  if 
ou  are  satisfied  I  am  content."  Deceased  had  no  recollection  that  he 
ad  made  a  will  the  day  before ;  ,all  the  three  witnesses  to  last  will  fully 
swear  to  capacity  then ;  exceptions  to  Jenkins  upon  his  declaration  to 
Marshal] ;  Marshall  has  evidently  sworn  false ;  the  will  made  on  29th  May 
an  hour  before  Allen  the  clergyman  came  to  deceased;  he  says  deceased 
appeared  stupid,  but  he  had  no  discourse  with  deceased  and  only  prayed 
by  him. 
Evidence  for  Babb. 

1.  Charles  Cutlove. — 28th  May,  1751,  deponent  and  his  father  went, 
being  sent  for,  .to  make  deceased's  will ;  Babb  and  others  were  present ; 
deceased's  wife  said  no  will  should  be  made  without  a  friend  of  hers 
being  present ;  she  sent  for  Bristow ;  Cutlove  asked  deceased  if  he  knew 
what  he  was  come  for ;  deceased  said  "  No :"  Cutlove  said,  to  make  his 
will ;  deceased  said  he  would  make  his  will  with  all  his  heart ;  directed 
his  estate  to  be  given  to  all  equally ;  deceased  named  Bristow  executor; 
he  declined  being  executor  alone ;  Cutlove  asked  him  if  he  would  make 
Babb  executor ;  asked  him  if  he  would  leave  executors  any  thing ;  de- 
ceased said  *^  Yes ;"  Cutlove  asked  him  if  he  would  give  them  a  guinea 
eac^;  deceased  said  it  vras  too  much ;  will  was  read  to  and  approved 
by  deceased ;  deceased  said  he  was  going  to  write  his  name  to  his  will ; 
he  made  his  mark  to  it  as  he  lay  on  nis  side,  but  his  senses  then  failing 
him,  nothing  more  was  done ;  he  was  of  sound  mind  till,  after  he  had 
made  his  mark. 

5.  Int.  Will  read  to  deceased  by  respondent's  father,  and  he  expressly 
approved  it,  respondent  did  not  sign  it. 

2.  Edmund  (Jutlove. — island  came  to  deponent  and  told  him  de- 
ceased wanted  deponent  to  make  his  will ;  says  deceased's  wife  made  a 
grtot  disturbance  and  opposed  deceased's  making  a  will ;  deponent 
asked  him  if  he  intended  to  make  a  will ;  he  said  **  Yes ;"  deponent 
asked  him  in  what  manner  he  would  dispose  of  his  estate :  "  Will  you 
leave  more  to  your  wife  than  to  your  children,  or  the  contrary ;  or  are 
you  disposed  to  leave  them  all  equal ;"  he  replied,  "  All  alike ;"  deponent 
asked  him  who  he  would  make  executors;  deceased  said,  his  father, 
Babb,  and  Mr.  Bristow ;  deponent  made  will  accordingly ;  read  it  dis- 
tinctly ;  deceased  well  knew  the  contents,  and  approved  of  it ;  the  wife 
and  others  were  called  up,  and  then  deponent  sealed  the  will,  and  car- 
ried it  to  deceased  to  execute ;  deceased  then  said  it  was  his  will ;  he 
being  weak,  he  could  not  sit  up  in  his  bed ;  somebody  called  out  to  de- 
ceased, and  said,  **  What  are  you  going  to  do  ?"  he  replied,  **  To  write 
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my  name  ;'*  he  was  asked  to  what ;  he  said,  '*  My  will/'  and  then  made 
his  'mark  and  then  immediately  said, ''  What  am  I  going  to  do  ?  is  this 
Whitsunday  ?" — upon  which  deponent  would  do  no  more,  thinking  he 
was  not  then  sensible,  but  he  was  sensible  till  he  had  made  his  mark. 

2.  Int.  Oesland,  who  fetched  deponent,  said  deceased  was  perfectly 
sensible.  3.  Int.  Respondent  did  not  witness  the  will,  because  the  wite 
opposed  it.  4.  Int.  Deceased  did  not  tell  deponent  he  sent  for  him  to 
make  his  will.    5.  Int.  Proves  reading  and  approving  the  will. 

3.  William  Bristow. — Deponent  was  sent  for  by  deceased's  wife  on 
the  28th  May,  1751 ;  she  said  to  deponent,  "  They  have  persuaded  my 
husband  to  make  a  will,''  and  desired  defponent  to  be  her  friend,  and  do 
the  best  he  could  for  her ;  she  and  others  made  a  great  noise,  upon  which 
they  were  desired  to  go  down  stairs ;  deponent  then  said  to  deceased, 
**  You  have  a  wife,"  he  replied,  "  I  know  1  have,  and  I  have  two  daugh- 
ters ;"  gives  the  same  account  of  the  instructions  as  the  other  witnesses, 
except  that  he  deposes  deceased  said  he  would  leave  executors  nothing ; 
proves  reading  and  approving  will ;  verily  believes  deceased  would  have 
executed  his  will,  if  bis  wife  by  her  noise  had  not  prevented  him ;  she 
attempted  to  snatch  the  will  out  of  Cutlove's  hand ;  swears  to  entire 
capacity. 

5.  Int.  Proves  reading  and  approving. 
Will  read,  dated  28th  May,  1751. 
Evidence  for  I^amkin. 

1.  Thomas  Allen. — 29th  May,  1751,  deponent  went  to  deceased's 
house  to  ask  him  how  he  did ;  staid  with  him  some  hours,  and  then  de- 
ceased's wife  asked  deceased  to  make  his  will ;  he  said  "Yes ;"  deponent 
asked  him  if  he  was  willing  to  make  his  will  to  his  wife ;  he  said,  "  Yes ;" 
deponent  wrote  will  dated  29th  May,  and  read  it  to  him ;  he  approved 
it,  and  executed  it,  and  delivered  it  to  his  wife,  but  said  nothing  to  her ; 
afterwards,  deceased  said  to  her,  "  Molly,  if  you  are  satisfied  I  am  con- 
tent ;"  deceased  perfectly  in  his  senses. 

2.  Int.  Deceased's  street-door  was  bolted  and  locked  while  will  was 
making,  by  his  wife's  order,  and  his  daughters  were  refused  admittance. 

John  Jenkins. — 29th  May,  Allen  and  Hargrave  and  deponent  were 
with  deceased ;  deposes  that  deceased  declared  he  knew  nothing  of  his 
having  made  a  will  the  day  before ;  she  asked  him  if  he  was  wulin^  to 
make  another  will;  and  he  said,  '^I  will;"  upon  which  she  desired 
Allen  to  make  a  will  in  favour  of  her ;  Allen  then  asked  deceased  if  he 
was  willing  he  should  make  a  will  in  favour  of  his  wife ;  he  answered, 
**  Yes ;"  Auen  then  wrote  the  will  and  read  it  to  deceased,  and  asked 
him  if  he  approved  thereof;  he  replied,  he  did,  and  said  he  would  si^ 
it ;  he  did  then  set  his  mark,  and  executed  and  published  it,  and  then  the 
witnesses  attested  it ;  deceased  perfectly  sensible. 

1.  Int.  Deceased  said  to  deponent,  "Jack,  are  you  going  to  sign  it?" 
deponent  said,  "Yes ;"  deceased  replied,  "Very  well."  2.  Int.  Street- 
door  was  bolted  by  producent's  order,  and  his  daughters  were  refused 
admittance;  the  parson  staid  some  time  at  the  door;  Parson  Allen,  when 
he  was  let  in,  said  to  his  brother  Thomas  Allen,  "  I  hope  you  have  not 
been  meddling  in  family  affairs ;"  and  he  answered,  "  No."  4th.  Int. 
Does  not  remember  he  declared  to  Marshall  as  interrogate. 

3.  Elizabeth  Hargrave. — ^Producent  asked  deceased  if  he  would  make 
his  will  to  her ;  deceased  said  "  Yes ;"  proves  reading,  approbation  of  the 
vnll  and  execution,  attestation  and  capacity. 
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1.  Int.  Agrees  with  Jenkins.  2.  Int.  Respondent  locked  the  street 
door  without  orders  from  producent,  that  she  might  ha^e  time  to  talk 
with  deceased.    5.  InU  Respondent  is  sister  to  pr^ucent. 

Evidence  for  Babb  on  second  allegation. 

1.  Robert  Calvert. — ^Proves  deceased's  affection  to  his  daughters,  and 
that  deceased  said  he  thanked  God  he  had  lived  to  see  them  settled  in 
the  world. 

2.  Int.  Believes  deceased  gave  some  portions  to  his  daughters. 

2.  William  Marshall. — ^Proves  affection  to  his  daughters,  and  their 
dutiful  behaviour ;  deponent  saw  Read,  Mr.  Allen,  and  the  deceased's 
daughters  and  their  husbands,  waiting  at  deceased's  door,  and  a  woman 
from  the  window  said  they  were  busy ;  Jenkins  told  deponent  a  day  or 
two  after  deceased's  death,  that  he  had  persuaded  his  mistress  to  get 
another  will  made,  and  to  send  for  Mr.  Allen  for  that  purpose,  and  that 
he  and  Mr.  Allen  had  done  the  trick,  and,  by  God,  they  had  flune  them; 
deponent  said,  *'  I  suppose  your  mistress  will  pay  you  well  for  what  you 
have  done ;"  he  replied,  Yes,  she  ha'd  promised  so  to  do,  but  he  could  not 
tell  what  he  should  have,  for  it  was  to  be  given  to  his  father  the  next 
Sunday. 

2.  Int.  The  daughters  have  a  freehold  estate.  8.  Int.  Jenkins  said 
they  had  cooked  them. 

3.  William  Allen,  Clerk. — ^Proves  great  aflection  to  the  daughters ; 
deponent  waited  a  few  minutes  at  deceased's  door,  and  was  then  let  in ; 
deponent  said  to  his  brother,  Thomas  Allen,  "  What  brings  you  here  T  I 
hope  you  have  not  been  interfering  in  family  affairs ;"  he  replied,  '*  No,  I 
have  been  doing  nothing;"  deponent  then  prayed  by  deceased ;  he  api)eared 
very  stupid,  and  believes  he  was  incapable  of  doing  any  serious  act ;  de- 
ceased did  not  speak  to  deponent. 

4.  Int.  Deponent  asked  him  how  he  did,  and  then  went  to  prayers ; 
deponent  had  no  conversation  with  deceased,  and  cannot  say  whether  he 
was  entirely  senseless. 

4.  John  Norris. — Proves  afiection  to  daughters,  &c. 

2.  Int.  Respondent  has  heard  deceased  ^ave  his  daughter  Clark  50/., 
and  to  his  other  daughter  100/.,  and  they  have  a  small  freehold  by  his 
death. 

Dr.  Hay^s  argument  for  Babb. — Babb  was  not  present  when  will  of 
28th  May  was  writing ;  the  motion  for  second  will  came  from  his  wife ; 
Allen  says  deceased  only  said  he  was  willing  to  make  his  will  to  his 
wife,  by  which  deponent  understood  he  meant  to  give  all  to  his  wile. 

Dr.  BeiiesvDorth^  same  side. — No  proof  of  alteration  in  deceased's  in- 
tention ;  no  declaration  previous  to  the  last  will :  Swinbiu*ne,  part  2,  (a) 
sect.  25,  will  not  good  made  at  interrogation  of  a  suspected  person :  7th 
part,  sect.  4,  the  same. 

Dr.  Jenner  and  Dr.  Smalbroke  contra,  for  Lamkin. — The  exordium  of 
the  will  of  28th  of  May  was  brought  ready  wrote :  proper  question  is, 
whether  either  of  these  wills  are  good  ?    Deceased  told  his  wife  if  she 

{a)  Sq  it  is  if  the  testator  being  sick,  his  wife  neglect  to  help  him,  or  to  provide  remedies  fiir 
the  recovery  of  his  health,  and  nevertheless  in  the  mean  time  btisUy  apply  nim  with  sweet  and 
flattering  speeches  to  make  her  executrix,  or  to  bestow  his  goods  on  her,  for  in  this  case  the 
disposition  is  ineffectuaL  Swinbame,  part  7,  sect  4^And  in  another  place  the  same  author 
lays  it  down ;  the  sixth  case  is  where  the  testator  had  made  another  testament  before,  for  then 
latter  instrument  made  at  the  instigation  or  request  of  another  person,  is  not  good  in  prnodiee 
of  the  ibrmer.--See  also  Green  ▼.  Stipworth  mnd  Othenj  1  Phill.  53.  [1  Eng.  Eod.  Rep.  SL] 
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was  satisfied,  he  was  content.  WUde  ▼.  Sir  Brownlow  Sherrard.  Will 
prepared  by  Wilde ;  nobody  present  but  deceased  and  the  writer ;  he 
deposed  to  reading,  and  two  others  to  execution ;  great  weakness  proved ; 
Dr.  Bettesworthy  the  judge,  said  he  roust  pronounce  according  to  the 
evidence  for  capacity.  Deceased  in  this  case  looked  on  his  daughters 
as  provided  for ;  Calvert  says,  a  month  before  his  death  deceased  thank- 
ed God  he  had  lived  to  see  them  married  and  settled. 

JUDGMBNT. 

SiK  Gboroe  Lee. 

I  was  of  opinion,  that  it  appeared  from  the  evidence  that  the  first  will 
of  28th  May  was  made  agreeably  to  deceased's  intention,  and  that  he 
was  then  capable,  and  approved  of  it,  and  would  have  executed  it,  if  the 
noise  and  disturbance  his  wife  made  had  not  thrown  him  into  a  sudden 
incapacity;  and  I  was  of  opinion,  that  the  will  of  29th  May  was  made 
merely  by  the  pressure  and  importunity  of  the  wife,(a)  and  was  done 
clandestinely,  at  a  time  when  it  was  at  least  very  doubtful  whether  the 
deceased  had  sense  enough  to  know  what  he  did ;  and  therefore  I  gave 
sentence  for  the  first  will,  dated  28th  May,  1751. 

(a)  If  a  man  make  his  will  in  his  licknefs  by  the  over  importunity  of  his  wife,  to  the  end 
that  he  may  be  quiet,  this  shall  be  a  will  made  by  control,  and  shall  not  be  a  good  will.  By 
Roll,  C.  J.,  in  a  trial  at  bar  in  the  case  of  one  Hacker  and  Newborn^  Mich.  1654.  llie  case  is 
entitled  Htekir  and  Newborn,  a  Skissex  cose* — Styles,  427. 


SHAUNESSY  against  ALLEN,  Attorney  of  MELONY.— p.  9. 

CoodiuiiMi  of  a  cause  rescinded,  to  allow  proof  to  be  produced  of  the  hand-writinf  .of  a  testatoi* 

James  Shaunessy,  deceased,  made  his  will  24th  January,  1745;  gave 
a  legacy  of  10/.  and  the  residue  to  Brian  Melony,  and  made  him  execu- 
tor; deceased's  widow  opposed  it;  Allen,  attorney  to  Melony,  pro- 
pounded it,  and  examined  only  two  witnesses :  the  widow  did  not  plead. 

1.  Josiah  Mabert. — The  testator,  the  deceased,  in  this  cause,  told  de- 
ponent he  wanted  to  make  his  will,  and  gave  deponent  instructions  to 
the  purport  of  the  will ;  proves  reading,  approving  by  deceased,  and 
execution ;  believes  the  three  other  subscribmg  witnesses  were  present, 
but  do^s  not  perfectly  remember  it ;  proves  capacity. 

2.  Charles  Hardy,  Esq. — ^Deponent  was  commander  of  the  ship  on 
board  which  deceased  was ;  proves  the  name,  "  Charles  Hardy,"  to  the 
will  subscribed  as  a  witness  to  be  his  own  hand-writins ;  does  not  re- 
member the  transaction,  but  believes  the  will  was  signed  in  his  presence 
by  deceased. 

The  counsel  objected  that  the  will  was  not  sufficiently  proved,  there 
being  only  one  witness  to  it;  for  Captain  Hardy  speaks  only  to  his  be- 
lief, and  therefore  makes  no  proof. 

Judgment. 

Sir  George  Lee. 

I  rescinded  the  conclusion  of  the  cause  for  the  purpose  of  allowing 
Allen,  the  attorney,  to  plead  the  subscription  to  the  will  to  l>e  deceas- 
ed's hand-writing :  he  accordingly  pleaaed,  and  fully  proved  it,  and  I 
afterwards  gave  sentence  for  the  will  with  costs. 
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LAUD  against  BROWNE.— p.  10. 

Admintttntioo  granted  to  an  ancle  in  preference  to  a  creditor. 

Dr,  Paid  for  Laud. — Alexander  Browne  died  in  the  Tartar  sloop,  in 
August,  1745 ;  Laud,  as  a  creditor,  prays  administration  to  him,  and 
says  deceased  died  without  relations.  Browne  appears,  and  alleges  de- 
ceased left  an  uncle  at  Rhode  Island.  Wickham,  agent  for  the  sloop, 
entered  a  caveat  8th  January.  Court  ordered  Mr.  Smith,  proctor  for 
Wickham,  to  exhibit  a  proxy ;  none  exhibited,  and  he  therefore  cannot 
oppose  administration  being  granted  to  Laud. 

Dr.  SimpsoHf  for  Browne. — Deceased  died  a  batchelor  intestate,  and 
left  Samuel  Browne  his  uncle.  Wickham  is  agent  for  the  Tartar  sloop; 
Laud  was  the  master  of  the  Tartar ;  Laud  has  made  a  general  affidavit 
of  being  a  creditor;  Wickham  (who,  as  agent,  has  an  interest  to  see  he 
pays  the  prize-money  belonging  to  deceased  to  a  proper  ()erson,)  ordered 
a  caveat  on  behalf  of  the  uncle  to  be  entered,  and  has  sworn  deceased 
left  an  uncle  at  Rhode  Island,  and  prays  it  to  be  granted  to  him,  and  a  com- 
mission to  swear  him. 

Affidavit  of  William  Laud,  14th  January  1752. — Knows  of  no  rela- 
tion deceased  had ;  deponent  is  a  creditor  to  him ;  deceased  left  only 
Erize-money  in  the  ihands  of  Wickham ;  believes  caveat  was  entered  by 
im ;  believes  Samuel  Browne  is  a  feigned  name. 

Affidavit  of  Benjamin  Wickham,  25th  January  1752. — Deceased  died 
in  September  1745,  a  batchelor ;  left  behind  him  Samuel  Browne,  an 
uncle,  and  other  relations ;  San^uel  was  alive  in  February  last,  and 
believes  he  is  now  alive ;  has  known  him  twenty  years ;  deponent  has 
paid  most  of  the  Tartar's  prize  money. 

Judgment. 

Sir  George  Lee. 

I  decreed  administration  to  the  uncle,  and  a  requisition  to  swear  him, 
returnable  the  last  session  of  Trinity  Term,  1752. 


TROTMAN  against  TROTMAN  and  Others.— p.  12. 

The  legatees  to  three  teftAmentary  echedulet  cited  by  the  executor  under  a  will  to  propound  all 

or  any  of  theie  achedules ;  schedulea  pronounced  againaL 

Thomas  Trotman,  Esq.,  died  26th  May  1751 ;  made  his  will  dated  3d 
May  1743;  left  three  other  papers:  No.  4,  dated  May  1751;  No.  5, 
not  dated ;  No.  6,  dated  Thursday  before  Whit-Sunday ;  deceased  out 
of  his  senses  when  the  three  last  papers  were  wrote.  Samuel  Trotman, 
Esq.  executor  of  the  will  of  1743,  cited  all  the  legatees  to  propound  all 
or  any  of  the  three  schedules,  &c.  Mr.  Abbot  appeared  and  pro- 
pounded No.  6,  for  two  legatees,  Thomas  and  Elizabeth  Philips,  but  did 
not  give  in  any  allegation. 

Judgment.  " 

Sir  Gboroe  Leb. 

I  pronounced  against  the  three  schedules,  and  decreed  probate  of  the 
will  in  common  form  to  the  executor. 
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SULUVAN  against  HAYDON.— p.  12. 

Interest  denied,  bat  pronounced  for. 

Haydon,  executor  of  a  seaman,  got  probate  of  a  will  said  to  be  de- 
ceased's. Sullivan,  brother  to  deceased,  called  him  to  bring  in  probate, 
&c.,  Hayden  denied  his  interest.  Sullivan  propounded,  and  fully 
proved  it. 

Judgment. 

Sir  George  Lee. 

I  gave  sentence  for  his  interest,  vrith  costs. 


PRICE  against  SCOTT,  STAMP,  and  COLE.— p.  12. 

Memorandum  for  a  will,  written  on  the  back  of  a  letter,  established  as  a  will 

BEifjABniff  Smith,  attorney  at  law,  wrote  a  memorandum  for  his  will 
on  the  back  of  a  letter,  dated  3rd  October,  1743 ;  gave  the  residue  to  his 
relations,  as  appointed  in  his  father's  will.  James  Cole,  a  residuary 
legatee  in  deceased's  father's  will,  propounded  this  schedule  as  being  a 
residuary  legatee  therein.  The  schedule  was  fully  proved  to  be  decease's 
hand-writing.    No  opposition. 

Judgment. 

Sir  George  Lee. 
.  Sentence  for  it,  as  deceased's  last  will. 


CAROLUS  against  LYNCH— p.  13. 

Administration  which  has  been  granted  to  a  creditor  revoked,  on  the  production  of  a  wilL 

Garrett  Carolus  made  his  will,  dated  30th  October,  1747,  and 
appointed  his  daughter,  Mary  Carolus,  executrix  and  universal  legatee ; 
deceased  being  indebted  to  Lynch  7/.  13s.  4(2.,  gave  him  a  letter  of  attor- 
ney to  receive  wages  at  the  India  House  for  payment  of  his  debt 
Lynch  received  from  the  Company  more  than  his  debt  amounted  to ; 
butj  nevertheless,  he,  pretending  to  be  a  creditor,  and  that  there  were  no 
relations,  obtained  administration.  The  daughter  called  him  to  bring  in 
the  administration,  and  to  show  cause  why  probate  should  not  be  granted 
to  her  of  the  will.  Lynch  appeared,  and  opposed  the  will.  Mary  Car- 
olus propounded  it,  and  has  fully  proved  the  execution,  &c,  of  the  will; 
and  that  Lynch  knew  she  was  deceased's  daughter. 

judobient. 

Sir  George  Lee. 

I  gave  sentence  for  the  will,  ^d  revoked  the  administration,  and  con- 
demned Lynch  in  full  costs. 


CORNISH  against  CORNISH.— p.  14. 

Administration  which  has  been  granted  to  an  illegitimate  son  on  a  fUse  affidavit,  revoked. 
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Thomas  Cornish,  of  the  ship  York,  died  a  widower,  intestate,  on  25th 
August,  1749.  He  left  John  Cornish,  a  minor,  his  only  lawful  child,  and 
Thomas  Cornish,  his  natural  son  by  Elizabeth  Bastard,  whom  he  mar« 
ried  on  18th  August,  1729,  and  Thomas,  the  son,  was  born  26th  March, 
1729,  preceding.  After  deceased's  marriage  to  Elizabeth  Bastard,  he 
had  by.  her  John  Cornish,  the  minor.  9th  March,  1751,  Thomas 
Cornish,  the  bastard  son,  took  administration  to  deceased;  swore  he 
was  deceased's  natural  and  lawful  son.  18th  March,  1751,  Thomas  was 
cited  to  bring  in  the  administration,  &&.,  and  to  show  cause  why  it 
should  not  be  granted  to  John  Crank,  as  guardian  to  the  minor  son,  &c. 
Thomas  Cornish  absconded ;  ^iis  et  modis  issued  2nd  sess.  Trin.  1752 ; 
Cheslyn  appeared  for  Thomas,  and  brought  in  the  administration,  and 
confessed  John  to  be  deceased's  lawful  son,  but  denied  him  to  be  the  only 
next  of  kin  to  deceased ;  Major,  John's  proctor,  propounded  his  interest 
as  deceased's  only  next  of  kin,  and  fully  proved  it  by  six  witnesses. 

Judgment. 

Sir  Georgb  Leb. 

I  pronounced  for  the  interest  of  John  Cornish,  as  deceased's  only  next 
of  km,  revoked  the  administration  granted  to  Thomas,  and  condemned 
him  in  25/.  costs. 


TREGAYLE  against  MENNELL.— p.  14. 

A  will  proved  per  testes. 

LiTTLvroN  Point  Mennell,  Esq.  made  his  will,  dated  20th  September, 
1751 ;  appointed  his  son,  Hugh  Menneir(who  is  a  minor)  sole  executor; 
administration  cum  test,  was  granted  to  Tregayle,  as  his  suardian; 
Tregayle,  as  guardian  to  the  minor,  cited  Godfrey  Mennell,  deceased's 
eldest  son,  to  see  the  will  proved  by  witnesses :  Grodfrey  appeared ;  the 
will  was  propounded,  and  execution,  handwritings  and  deceased's  capa- 
city, were  fully  proved. 

Sentence  for  the  will. 


TAYLOR  against  NEWTON.— p.  16. 

Where  nn.  adminutntioD  has  been  granted  to  a  guardian  pendente  mitiare  letate  of  a  widoVt 
and  the  widow,  on  coming  of  age,  renounces  in  favonr  of  a  creditor,  the  creditor  has  a  right 
to  call  on  the  original  administrator  for  an  inventory  and  account. 

William  Taylor  died  intestate ;  left  a  wife  who  was  a  minor  and  one 
child  an  infant ;  in  June  1751  administration  was  granted  to  Newton  as 
guardian  to  the  widow;  in  November  175!  the  widow  came  to  age,  and 
then  she  renounced  for  herself  and  child  and  administration  was  granted 
to  Isaac  Taylor,  a  creditor ;  Newton  refused  to  account  to  Isaac  Taylor ; 
Taylor  called  him  to  eive  in  an  inventory  and  account ;  Newton  appeared 
under  a  protestation  because  his  administration  was  expired,  and  Dr. 
Jenner,  his  counsel,  insisted  he  was  not  liable  to  account  now  his  admin- 
istration is  expired. 
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JcDGMRirT. 

Sir  Gbobge  Lee. 

But  I  decreed  Newton  to  ^ive  in  an  inventory  and  account  by  17th  of 
March,  and  condemned  him  m  1/.  6s,  8(2.  costs.' 


TEW  against  BAINES,  alias  FORRESTER.— p.  15. 

Will  proved  at  Totness  by  Baines ;  subsequent  will  proved  in  Prero- 
gative by  Tew ;  Baines  was  cited  to  bring  in  her  will,  &c. 

Judgment. 

Sir  George  Lee. 

I  revoked  the  probate  granted  to  Baines  and  assigned  her  proctor  to 
bring  it  in  by  17th  March  following. 


ARCHES  COURT  OF  CANTERBURY. 

WALTON  against  RIDER,  (a).— p.  16. 

A  sail  for  jactitatioii  of  marriage  not  soataiiied.    Sentence  in  fiiToor  of  the  marriage. 

Dr.  Hay  for  Rider. — This  is  a  cause  of  jactitation  of  marriage  brought 
by  the  Rev.  William  Walton,  Clerk,  against  Rachel  Rider  by  letters  of 
request  from  Ely.    Jactitation  confessed ;  Rider  justified,  and  pleaded 

(a)  Suits  for  jactitation  of  marriage  were  of  very  fiimiliar  occorrence  in  the  eoclesiaatical 
ooartB  of  this  ooontrj  till  the  year  1776,  when  they  were  brought  into  disrepute  by  the  celebrat- 
ed trial  of  the  DuchMS  of  Kingston  lor  bigamy,  before  the  House  of  Lords.  In  the  year  1768 
the  Duchess,  under  her  maiden  name  of  Chudleigh,  instituted  a  suit  for  jactitation  of  marriage 
in  the  Consistory  Court  of  London,  against  Mr.  Henrey,  (afterwards  Earl  of  Bristol,) :  he  appear- 
ed to  the  citation,  and  ostensibly  deranded  himself  by  pleading  a  marriaee  to  have  taken  place 
between  Miss  Chudleigh  and  himself  on  the  4th  of  August  1744,  at  Mr.  Merril*8  house,  at  Lain. 
Bton  (the  marriage,  in  fiict,  had  taken  place  in  Lainston  church),  in  Hampshire.  A  counter- 
plea  was  given  in  on  the  part  of  Miss  Chudleigh,  and  on  the  10th  of  February  1769,  the  Jndee 
of  the  Consistory  Court  of  London  (Dr.  Bettesworth,)  pronounced  against  the  validity  of  the 
marriage,  and,  according  to  the  usual  formula  of  such  suits,  enjoined  Mr.  Hervey  to  perpe- 
tual silence  on  the  subject  After  this  sentence.  Miss  Chudleigh  mtermarried  with  the  Duke 
of  Kingston,  and  on  thu  death  of  the  Duke,  the  prosecution  against  her,  far  bigamy,  was  insti- 
tnted  in  the  House  of  Lords,  Mr.  Hervey  having,  in  the  interval,  become  Earl  of  Bristol.  In 
the  course  of  the  discussions  in  the  House  of  Lords,  the  proceedings  in  the  jactitation  cause,  and 
the  sentence  of  the  ecclesiastical  court  were  permitted  to  be  pr(Kluced  and  read  do  bene  ease, 
and  the  counsel  for  the  Duchess,  Mr.  Wallace,  (afterwards  Attorney-General)  Mr.  Mansfield, 
(afterwards  C.  J.  of  the  Common  Pleas)  Dr.  Calvert,  (Dean  of  the  Arches,  1778)  and  Dr.  Wynn, 
(Dean  of  the  Arches,  1788)  contended  that  the  sentence  of  the  ecclesiastical  court  was  oonclu- 
sive,  as  long  as  it  remained  in  force,  and  that  of  necessity  it  must  be  received  in  evidence  in  all 
courts,  and  in  all  places  where  the  subject  of  that  marriage  has  become  a  matter  of  dispute. 
On  the  other  side  it  wss  contended  by  the  attorney  (afterwards  Lord  Thurlow,)  and  solicitor- 
general,  (afterwards  Lord  Rosslyn)  and  by  Mr.  Diinning,  (aftervrards  Lord  Ashburton)  and  Dr. 
Harris,  that  the  sentence  in  the  jactitation  cause  being  collusive,  was  a  nullity, — that  even  if  it 
were  fkir,  it  could  not  be  admitted  against  the  king,  who  was  no  party  to  the  suit : — ^that  if  ad- 
mitted, it  could  not  conclude  a  suit  of  this  description,  which  put  both  marriages  in  issue,— that 
these  objections  arose  firom  the  general  nature  of  the  sentence  pronounced,  which  was  never 
final ;  from  the  parties  who  could  not,  by  their  act,  bind  any  but  themselves,  or  those  who  are 
represented  by  them,  or  at  most  those  who  might  have  intervened  in  the  suit ;  from  the  nature 
of  the  present  indictment,  which  put  the  marriage  directly  in  issue,  and  from  the  circumstances 
peculiar  to  the  sentence,  which  proved  it  to  be  collusive. 

Vol.  v.  37 
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marriage ;  the  parties  Vfere  intimate  in  1724  and  1726 ;  she  vfus  then 
aged  about  24  and  he  about  20;  she  finding  herself  with  child  came  to 
town  and  told  a  relation  they  were  contracted ;  7th  November  1727  they 
were  married  at  the  Fleet  by  Wagstaffe,  a  priest  of  the  Church  of 
England;  Rider  was  delivered  of  a  child  in  January  1727,  which  by 
mistake  was  baptised  by  name  of  Watson ;  she  then  went  down  to  Ely 
in  1727  and  owned  her  marriage  and  was  reputed  his  wife  by  his  and 
her  families ;  in  1734  he  wrote  to  her  to  beg  she  would  disclaim  the  mar- 
riage; he  did  the  same  in  1742  and  1744;  there  is  a  positive  proof  of 
a  met  of  marriage  by  Blackburn,  and  in  1728  he  declared  he  was  mar- 
ried to  her ;  Walton  was  indicted  twice  in  1749  for  bigamy ;  in  August 
1740  the  bill  was  not  found  ;  in  March  following  it  was  found  but  no- 
body prosecuted,  and  then  he  commenced  the  cause  of  jactitation. 

Dr.  Paulf  contra,  for  Wal'toii. — Marriage  7th  November,  1727 ;  child 
bom  11th  January,  1727;  baptized  as  the  child  of  William  and  Rachel 
Watson;  Blackburn  the  only  witness  to  the  marriage;  he  falsified  in  his 
deposition;  the  pleaded  contract  no  proof  of  it ;  but  with  child  long  be- 
fore the  pretended  marriage ;  has  pleaded  Wagstaife  was  a  priest  in  holy 
orders ;  no  proof  of  it ;  one  witness  against  the  answer  of  the  party 
makes  no  proof;  they  never  cohabited  together  from  the  time  when  they 
are  said  to  be  married ;  he  never  maintained  her  or  paid  any  thing  for 
her  for  twenty-three  years ;  she  has  lived  at  Ely  at  her  own  expense 
and  has  received  the  rents  of  her  own  estate;  in  1744  he  married  ano- 
ther woman  publicly  and  has  had  children  by  her ;  Rider  has  cohabited 
with  a  tailor  and  appears  to  be  a  lewd  woman ;  Walton  did  offer  her  an 
annuity  if  she  would  disclaim  the  marriage  in  order  to  satisfy  his  present 
wife ;  he  wrote  to  her  by  the  name  of  Rider. 

Evidence  for  Rider. 

1.  Thomas  Blackburn,  Gent.  set.  70 ;  deponent  has  known  Rider  about 
thirty-six  years  by  marrying  her  aunt,  and  has  known  Walton  about 
twenty-five  years ;  Walton  was  the  son  of  John  Walton,  victualler,  at 

After  the  argument  had  been  brought  to  a  oonclusion,  the  foUowing  questioDS  were  put  to 
the  judges  by  order  of  the  House  : 

1.  Whether  a  sentence  of  the  spiritual  court  against  a  marriage  in  a  suit  for  jactitation^ 
marria]|^e,  is  conclusive  evidence,  so  as  to  stop  the  counsel  fur  the  crown  from  proving  the  said 
marriage  in  an  indictment  for  polygamj  ? 

2.  Whether,  admitting  such  sentence  to  be  coDdusive,  if  on  such  indictment,  the  counsel  for 
the  crown  may  be  admitted  to  avoid  the  effect  of  such  sentence,  by  proving  the  same  to  have 
been  obtained  by  fraud  or  collusion  7 

The  Lord  Chief  Justice  of  the  Common  Pleas  (Sir  William  de  Grey,  afterwards  Lord  Wal- 
singham)  having  conferred  with  the  rest  of  the  judges  present,  delivered  their  unanimous  opin- 
ion  upon  the  said  qaestions,  and  after  stating  the  reasons  of  that  opini<m  in  considerable  detail, 
concluded  thus : 

We  are,  therefore,  unanimously  of  opinion : 

First — ^That  a  sentence  in  the  spiritual  court  against  a  marriage,  in  a  suit  of  jactitation  of 
marriage,  is  not  conclusive  evidence,  so  as  to  stop  the  court  from  proving  the  marriage  in  an 
indictment  for  polygamy. 

But,  secondly — ^Admitting  such  sentence  to  be  conclusive  on  such  indictment,  the  counsel 
for  the  crown  may  be  permitted  to  avoid  the  effect  of  such  evidence,  by  proving  the  same  to 
have  been  obtained  by  fraud  or  collusion. 

These  questions  were  put  to  the  judges  on  one  day  (19  April,  1776,)  and  answered  on  the 
day  following.— See  Trial  of  the  Duchess  of  Kingston  for  Bigamy,  Howell's  State  Trials,  vol. 
xx.  pp.  355.  538. 

Within  my  recollection  only  one  suit  for  jactitation  of  marriage  has  been  raised  in  any  of  the 
courts  at  Doctors*  Commons.  It  was  instituted  by  Lord  Hawke  against  a  person  called  Au- 
gusta Corri,  who  had  assumed  the  name  and  style  of  Lady  Hawke. — See  Hawkt  v.  Cmri^  2 
Hagg.  290.    [4  Eog.  Eccl.  Repe.  543.] 
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Ely,  and  Rider  was  niece  of  John  Walton's  second  wife ;  publicly  re- 
ported at  Ely  that  they  courted  each  other  with  consent  of  parents ;  he 
was  then  a  student  at  Cambridge ;  the  end  of  October,  1727,  Rider  came 
to  deponent's  house  in  London,  and  told  him  she  was  with  child  by 
Walton ;  deponent  went  to  Cambridge  to  ()ersuade  him  to  marry  Rider 
and  told  him  if  he  would  not  he  must  give  security  to  keep  the  child ;  he 
did  not  deny  she  was  with  child  by  him;  7th  Nov.  1727,  they  were 
married  at  a  house  near  the  Fleet,  by  the  Rev.  James  Wagstalfe,  who 
deponent  believes  wets  a  priest  in  holy  orders,  in  presence  of  deponent  and 
his  wife,  who  is  since  deceased,  and  of  a  person  who  officiated  as  clerk ;  de- 
ponent gave  her  in  marriage  to  Walton ;  on  the  same  day  Walton  desired 
deponent  to  let  his  said  wife  lodge  and  board  at  deponent's  house  till 
after  she  had  laid  in ;  deponent  and  his  wife  consented ;  and  she  did 
lodge  and  board  at  deponent's  house.  On  11th  January,  1727,  she  was 
delivered  of  a  son  begot  by  the  qaid  Walton  as  deponent  believes;  he 
was  baptized  by  the  name  of  John,  in  the  parish  of  St.  Du^stan,  as  the 
child  of  William  and  Rachel  Walton,  but  by  mistake  was  called  Watson ; 
about  two  months  after  she  and  her  child  went  to  father's  at  Ely  and 
lived  with  him  till  his  death;  in  1728  deponent  went  to  Ely  to  visit  her 
father,  and  staid  there  about  five  weeks,  during  which  time  deponent  was 
almost  daily  at  Walton's  father's  house  and  was  civilly  entertained  by 
him ;  deponent  was  frequently  in  company  with  Walton's  father  and 
mother  and  Rider's  father  when  said  marriage  has  been  talked  of,  and 
they  mutually  declal^d  their  satisfaction  at  said  marriage  and  at  her 
having  had  a  child,  but  John  Walton  said  he  would  advise  them  to  keep 
asunder  for  some  time  till  his 'son  could  get  preferment  to  support  a  fam- 
ily ;  their  marriage  has  been  publicly  talked  of  by  several  at  Ely  in  de- 
ponent's presence,  and  deponent  then  declared'  he  was  present  at  their 
marriage ;  they  were  commonly  reputed  at  Ely  to  be  husband  and  wife. 

4.  Int.  Respondent  made  an  affidavit  upon  an  action  brought  against 
Rider  for  debt  in  which  he  wids  described  as  a  barber.  5.  Int.  Rider 
has  lived  at  Ely  twenty-three  years  and  has  supported  herself.  7.  Int. 
Believes  minister  lives  with  a  woman  as  his  wife,  and  that  Rider,  before 
said  woman  married  Walton,  acquainted  her  that  she  was  Walton's 
wife.  8,  9.  Int.  In  or  about  August,  1749,  Rider  indicted  Walton  for 
polygamy,  and  respondent  was  examined  as  a  witness  before  the  grand 
jury  m  support  of  said  bill,  and  the  grand  jury  found  said  bill  (a),  and 
respondent  had  a  warrant  for  apprehending  Walton,  but*  he  got  out  of 
Huntingdon,  and  respondent  could  not  apprehend  him;  does  not  know 
Walton  pleaded  to  said  indictment. 

2.  Cornelius  Guy. — Deponent  knows  the  parties,  and  knew  their  pa- 
rents ;  believes  Rider  is  a  sober,  modest,  virtuous  woman ;  cannot  say 
whether  she  is  generally  so  esteemed,  but  never  heard  any  thing  to  the 
contrary;  deponent  always,  from  1728  or  1729,  esteemed  producent  to 
be  Walton's  lawful  wife,  because  in  one  of  those  years  Blackburn  was 
at  Ely,  and  then  told  deponent  that  producent  was  married  to  Walton, 
and  that  he  gave  her  away  in  marriage  to  him ;  deponent  has  called  her 
Walton,  and  she  is  generally  reputed  to  be  his  wife  by  the  best  persons 
in  Ely.  Producent's  son  is  now  living  at  Ely,  and  goes  by  the  name  of 
John  Walton ;  deponent  always  esteemed  him  to  be  William  Walton's 
lawful  son  by  producent. 

(a)  All  the  pasiages  of  the  text  which  are  printed  in  italics  are  underscored  in  the  original 
manuscript. 
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3.  Matthew  Eburn. — It  was  a  common  report  at  Ely,  about  1727,  that 
Walton  was  married  to  producent,  and  fValion  then  told  deponent  he  had 
been  forced  to  marry  her  at  London^  and  seemed  to  be  very  uneasy  about  it. 
Before  Walton's  marriage  to  Miss  Wolfe,  he  wrote  to  deponent  about  it, 
and  desired  him  to  go  to  producent  about  it,  and  ofier  her  an  annuity  of 
10/.  if  she  would  sign  the  certificate  mentioned  in  his  letter,dated  2d  Febru- 
ary, 1744-5;  proves  said  letter  to  be  Walton's  hand- writing ;  deponent 
went  thereupon  to  producent,  and  read  said  letter  to  her,  and  desired 
her  immediate  answer,  whether  she  would  comply  with  the  terms ;  she 
said  she  would  consult  with  Mr.  East,  and  send  deponent  an  answer ;  she 
called  on  deponent,  and  refused  to  comply  with  said  terms,  for  that  she 
had  a  certificate  of  her  marriage ;  deponent  has  often  talked  with  Wal- 
ton about  his  marriage  to  producent,  but  Walton  always  said  he  looked 
on  himself  as  a  single  man,  for  that  the  ceremony  at  the  Fleet  between 
t/tem  was  not  bindings  and  that  he  was  forced  to  it,  or  complied  through 
fear.  Depoilent,  before  Walton's  marriage  to  Wolfe,  asked  him,  if  he 
thought  his  marriage  to  producent  unlawful,  why  he  made  any  overtures 
to  dissolve  it ;  he  repliedy  that  "  it  was  to  satisfy  Miss  Wolfed  and  to  pre- 
vent producent's  giving  them  any  trouble." 

2.  Int.  Walton  was  about  18  in  1727.    4.  Int.  Producent  has  main- 
tained herself  to  this  time,  and  has  lived  in  Ely  for  23  years,  and  Walton 
has  all  that  time  lived  there,  or  in  the  neighbourhood,  except  when  he 
was  abroad.    5.  Int.  Knows  nothing  of  Walton's  courtship  to  Wolfe 
but  by  said  letter,  which  deponent  showed  to  sard  Walton's  father ; 
Walton  was  publicly  married  to  Wolfe,  and  his  father  seemed  very  un- 
easy at  it    6.  Int.  They  have  ever  since  lived  together  with  reputation, 
and  have  had  a  son,  who  is  since  dead.    7.  Int.  Respondent  has  heard 
that  producent,  in  August,  1749,  preferred  a  bill  for  polygamy  asainst 
Walton,  and  that  such  bill  was  not  found.    8.  Int.  Heard  and  believes 
she  preferred  a  second  indictment  against  him  in  March,  1749,  which  was 
founds  but  in  August,  1750,  he  pleaded  not  guilty,  and  he  was  acquitted 
and  declared  not  guilty.     10.  Int.  Believes  Rider  is  not  a  virtuous  wo- 
man, and  never  esteemed  her  so  to  be,  but  does  not  believe  she  is  a 
common  prostitute ;  believes  she  has  for  many  years  kept  company  in 
a  lewd  manner  with  divers  men,  and  it  is  well  known  in  Ely.     12.  Int. 
Producent  had  two  brothers  attorneys.     17.  Int.  Producent  came  to  John 
Walton's  house,  and  she  was  turned  out  by  a  constable ;  has  often  heard 
John  Walton  declare  his  detestation  of  producent  and  her  infamous  cha- 
racter, and  called  her  a  whore,  and  her  child  a  bastard  ;  believes  John 
had  a  very  bad  opinion  of  her.     18.  Int.  John  Walton  twice  entertained 
William  Walton  and  his  wife  Martha  Wolfe  and  child  at  his  house,  and 
behaved  affectionately  to  them,  and  was  fond  of  hid  grandson.     19.  Int. 
Believes  John  Walton  was  an  honest,  religious  man,  and  does  not  think 
he  would  have  countenanced  his  son,  if  he  had  thought  him  married  to 
producent.    20.  Int.  Respondent  esteems  Williarti  Walton  to  be  a  just 
and  upright  man,  and  does  not  believe  he  would  on  any  condition  for- 
swear himself. 

4.  Mary  Scott. — Deponent  has  known  producent  30  years,  and  Wal- 
ton 20  years ;  believed  from  their  behaviour  there  was  a  courtship  be- 
tween them ;  producent  a  virtuous  woman ;  she  and  her  son  lived  with 
her  father,  the  son  has  always  been  reputed  legitimate,  and  never  heard 
to  the  contrary  but  that  producent  and  Walton  were  married. 
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5.  John  Scott. — Gives  producent  a  good  character,  and  has  always 
esteemed  her  to  be  Walton's  wife,  and  she  is  so  reputed. 

6.  Sarah  Whitehand. — Deponent  supped  at  John  Walton's  with  pro- 
ducent and  her  relations,  and  he  treated  her  very  civilly ;  gives  her  a 
very  good  character ;  after  she  was  brought  to  bed,  she  and  her  son 
lived  with  her  father ;  the  son  was  reputed  legitimate,  and  her  father 
always  owned  her  to  be  Walton's  wife. 

7.  Gotobed  East. — There  was  a  current  report  of  courtship  between 
the  parties  in  1726  ;  she  was  frequently  at  Walton's  father's  house ;  gives 

Eroducent  a  very  good  character ;  deponent  has  sold  her  goods,  and  gave 
er  credit  by  name  of  Walton ;  deponent  has  received  her  rents,  and  she 
gave  receipts  by  name  of  Walton,  and  for  the  use  of  her  husband ;  but 
for  three  years  last  past,  the  tenant  has  refused  to  pay  without  security 
to  be  indemnified  against  William  Walton. 

5.  Int.  Believes  Walton  was  publicly  married  to  his  present  wife.  G. 
Int.  They  have  lived  together  with  reputation.  7.  Int.  Believes  bill  of 
indictment  against  Walton,  in  August  1749,^  was  not  found.  8.  Int. 
Has  heard  Walton  was  dismissed  on  second  bill  for  want  of  prosecu- 
tion. 9.  Int.  She  always  gave  respondent  receipts  by  name  of  Walton. 
10.  Int.  Believes  her  to  be  a  virtuous  woman.  13.  Int.  Tenai^t  refused 
to  pay  rent  because  of  her  marriage  to  Walton.  15.  Int.  In  1747,  James 
Child  brought  an  action  of  debt  against  producent  by  name  of  Rachael 
Walton,  and  she  was  carried  to  Cambridge  gaol. 

8.  Rebecca  Johnson. — ^Gives  producent  a  good  character;  believes 
she  is  accounted  to  be  Walton's  wife  by  the  best  inhabitants  of  Ely. 

9.  Francis  Winter. — Producent  a  virtuous  woman,  reputed  to  be  Wal- 
ton's wife ;  has  constantly  taken  the  name  of  Walton. 

10.  Oxenden  Eburn. — Read  to  interrogatories  only. 

4.  Int.  Producent  has  maintained  herself.'  6.  Int.  Walton  and  his 
present  wife  have  lived  together  with  reputation.  17.  Int.  Has  heard 
Walton's  father  speak  ill  of  producent  19.  Int.  Walton's  father  an 
honest  man,  and  would  not  have  countenanced  his  son  if  he  had  believed 
he  had  been  married  to  producent.  20.  Int.  Gives  Walton  a  very  good 
character. 

11.  Charles  Green,  Esq. — ^Producent  wfis,  in  1730,  admitted  to  a 
copyhold  tenement  by  the  description  of  Rachael  Walton,  formerly  Ri- 
der, wife  of  William  Walton. 

8.  Int.  In  Aug.  1750,  Walton  put  himself  upon  his  trial,  and  was  ac- 
quitted for  want  of  prosecution. 

12.  John  King. — ^Proves  producent's  good  character;  says,  she  was 
constantly  reputed  to  be  Walton's  wife ;  deponent  has  talked  with  Wal- 
ton's father  aoout  his  son's  marriage,  atid  has  heard  him  say  his  son  was 
ruined,  but  cannot  recollect  the  particulars  of  such  discourse ;  produ- 
cent's son  reputed  le^timate  in  January  1746 ;  producent  gave  deponent 
note,  and  she  signed  it  by  name  of  Walton ;  esteems  her  the  wife  of  Wal- 
ton. 

13.  Mary  Cullen. — Deponent  is  sister  to  Walton ;  has  heard  he  made 
offers  to  producent  to  disown  her  marriage  with  him. 

5.  Int.  Walton  publicly  married  his  present  wife,  and  his  father  de- 
clared his  liking  ot  such  marriage.  6.  Int.  Walton  and  his  present  wife 
have  lived  together  with  reputation,  and  have  had  a  son,  since  dead. 
10.  Int.  Does  not  believe  producent  is  a  modest  virtuous  woman,  nor 
ever  esteemed  her  such,  but  believes  she  is  a  debauched  woman,  and  has 
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the  character  in  Ely  of  being  a  common  prostitute:  and  is  reputed  to 
live  incontinently  with  one  Petty,  a  tailor  at  Ely,  and  to  have  so  done  for 
two  years  past ;  once  saw  her  on  a  table  and  a  man's  hand  up  her  petti- 
coats. 17.  Int.  Producent  was  once  forced  out  of  respondent's  father's 
house.  Respondent  has  heard  her  father  express  great  aversion  to  pro- 
ducent, and  call  her  whore,  and  her  son  a  bastard,  and  said  she  had 
ruined  his  son.  18.  Int.  Walton,  and  his  present  wife  and  son,  were 
well  received  by  his  father,  and  he  owned  Martha  Wolfe  as  his, daugh- 
ter-in-law, and  was  very  fond  of  his  grandson.  19.  Int.  Respondent's 
father  was  an  honest  man,  and  believes  he  would  not  have  countenanced 
his  son  if  he  had  believed  him  married  to  producent.  20.  Int.  Gives 
Walton  a  very  good  character. 

14.  Sarah  Nunn. — Believes  producent  is  a  sober  virtuous  woman,  anJ 
is  so  esteemed ;  has  always  gone  by  name  of  Walton,  and  is  commonly 
reputed  to  be  his  wife. 

15.  Janp  Benton. — Deponent  has  known  producent  twenty  years; 
lived  four  years  in  the  same  house  with  her ;  gives  her  a  very  good  cha- 
racter ;  she  is  reputed  Walton's  wife ;  she  and  her  son  lived  with  her 
father  to  his  deatn,  and  believes  he  always  esteemed  her  to  be  Walton's 
wife;  her  son  is  reputed  legitimate. 

•  16.  William  Rider. — Deponent  is  producent's  brother ;  in  1726  and 
1727,  William  Walton  made  his  addresses  to  producent  in  way  of  mar- 
riage, and  she  received  his  courtship  in  a  public  way,  and  believes  their 
parents  knew  thereof;  she  was  often  at  his  father's  house;  deponent  ad- 
vised producent  not  to  regard  what  William  Walton  said,  but  believes 
they  did  contract  themselves,  and  that  then  she  let  him  lie  with  her ;  gives 
her  a  very  good  character ;  believes  she  would  not  have  suffered  any 
man  to  have  lain  with  her  if  she  had  not  been  married  or  contracted  to 
him.  She  being  with  child,  went  to  London  to  lie  in,  and  afterwards 
returned  to  her  rather,  and  brought  her  child,  and  constantly  was  re- 
puted to  be  the  wife  of  Walton ;  deponent  always  esteemed  her  son  to 
be  legitimate.  In  September,  1728,  Blackburn  came  to  Ely ;  producent 
constantly  went  by  name  pf  Walton,  and  was  admitted  to  a  copyhold  by 
that  name,  and  as  wife  to  William  Walton  in  1731. 

17.  William  Atkinson. — Gives  producent  a  very  good  character,  she 
was  esteemed  the  wife  of  Walton  by  the  principal  inhabitant?  of  Ely. 

18.  John  Bomont. — Gives  producent  character  of  a  very  sober,  vir- 
tuous woman ;  her  father  received  her  as  the  wife  of  Walton,  and  her 
son  as  legitimate.  John  WdUon  has  acknowledged  to  deponent  that  his 
son  was  married  to  producentj  and  once  said  he  wished  they  were  unmar^ 
ried^for  that  they  could  not  agree ;  deponent  always  esteemed  her  son  to 
be  legitimate,  and  he  is  reputed  so  to  be. 

Exhibits. — B.  *'  21st  January,  1727-8,  baptised  John,  son  of  William 
and  Rachael  Watson^  born  )  1th  January." 

C.  dated  22d  August,  1734.  Letter  from  Walton  to  Mrs.  Rachael 
Ryder,  at  Ely. 

M.  m.  "  At  a  certain  time  you  unjustly  brought  me  under  a  necessity 
of  undergoing  an  evil,  &c."  Letter  of  threat  to  make  her  disclaim  the 
marriage. 

D.  16th  August,  1742,  directed  to  Rachael  Ryder,  to  the  same  pur- 
pose. 

Letter  to  Eburn,  dated  2d  February,  1744. 

N.  B.  The  letters  make  strongly  for  Rider ;  he  did  not  plead. 
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Dr.  Hay^s  argument  for  Rider. — Her  character  fully  established ; 
courtship  positively  proved  by  William  Rider,  and  other  witnesses  prove 
a  general  report  of  it ;  Blackburn,  in  1728,  declared  to  Guy  that  he  was 
present  at  the  marriage,  and  gave  Rider  away,  which  confirms  the  evi- 
dence which  he  has  now  given  of  the  fact ;  she  constantly  affirmed  the 
marriage ;  acknowledgments  by  Walton  of  his  marriage,  for  by  his  let- 
ters he  speaks  of  the  ceremony  that  passed  between  them ;  offered  her 
money  to  disavow  her  marriage.  In  the  case  of  Leeson  and  Loi'd  Fitz- 
maurice  (a),  he  made  her  declare  in  writing  that  she  was  not  married  to 
him;  Dele^tes  held  that  to  be  a  strong  circumstance  in  favour  of  the 
marriage ;  it  is  not  necessary  to  prove  the  clerk  that  married  them  was 
in  orders  (6).  Captain  John  Campbell,  deceased;  Jane  Campbell  pre- 
tended to  be  his  wife,  and  pleaded  her  marriage  to  him  on  0th  Dec. 
1725 ;  Margaret,  another  woman,  who  pretended  to  be  his  wife,  and 

S leaded  that  she  was  married  to  deceased  in  1724;  Jane  insisted  that 
f argaret  was  barred  by  not  having  ever  claimed  him ;  commissaries  of 
Edinburgh  admitted  Margaret  to  plead  her  marriage ;  Jane  appealed  to 
the  Lords  of  Sessions  ;  they  held  she  was  barred,  and  reversed  the  sen- 
tence of  the  commissaries ;  Margaret  appealed  to  the  house  of  lords, 
and  they  affirmed  the  commissaries'  decree  on  6th  Feb.  1728. 

Dr.  SmcUbroke,  same  side. — If  this  marriage  is  not  established,  the  child 
will  be  bastardized. 

Dr.  Paul,  for  Walton. — Thomas  Blackburn,  single  witness  to  fact  of 
marriage,  Allom  v.  Jordan,  1  Vern.  161,  (c),  but  one  witness  against  the 
answers  of  the  party;  held  there  could  be  no  decree  upon  that  evidence. 

N.  B.  Walton's  answers  were  mentioned  by  his  counsel,  but  were  not 
read. 

In  Leeson  and  Fitzmaurice^s  case,((2)  Lord  Chancellor  Talbot  looked 
into  his  answers :  Delegates  case  of  Arthur  and  Arthur ',{e)  the  question 
was,  whether  they  were  married ;  a  Romish  priest  swore  he  married 
them ;  Archbishop  of  Dublin  required  him  to  exhibit  his  orders ;  he  re- 
fused, and  the  Archbishop  rejected  his  testimony ;  Delegates  held  he  was 
not  obliged  to  show  his  orders,  but  must  show  he  was  a  reputed  clerk. 
Franklyn  against  Kelly,  1724,  upon  a  review  before  Lord  Chancellor  ; 
Kelly  married  Franklyn  in  1710 ;  never  cohabited  or  consummated ;  in 
1720,  he  married  another  woman,  and  had  children  by  her;  sentence  in 
Ireland  for  the  first  marriage,' reversed  in  Delegates;  Franklyn  prayed  a 
review ;  denied  by  Lord  Chancellor ;  no  cohabitation  from  the  time  of 
the  marriage  in  the  present  case. 

Dr.  Bettesworth,  same  side. — No  step  taken  by  her  in  twenty-two 
years  to  establish  this  marrjage ;  no  courtship,  cohabitation,  or  consum- 

(a)  FUxmauriee  aliaa  Leeson  contra  FUzmauriee,  Delegr.  4  March,  1733.  The  Delejrates 
present  at  the  sentence  were,  the  Bishops  of  Oxford  and  Baniror,  Mr.  Baron  Comyn,  Drs.  Tin- 
dall,  Aodley,  and  Kinaston.  This  is  the  case  cited  by  Lord  Stowell  in  the  case  ofDalrympie  v. 
Dalrymple^  2  Btigg,  pp.  69, 100.    [4  Eng.  Eccl.  Rep.  492.] 

(6)  See  Lord  Stuwell*s  observation  as  to  this  point,  in  Hauke  ▼.  Corri^  2  Hagg.  288.  [4  Eng. 
Eccl.  Rep.  543.] 

{t\  Entitled  in  the  Report,  Alam  ▼.  Jourdan,  The  whole  Report  is  comprised  in  one  sentence ; 
viz.  There  being  bat  one  witness  against  the  defendant's  answer,  the  plaintiff  could  have  no  de- 
cree.    1  Vern.  Case,  151. 

(d)  In  the  DalrympU  caose,  Lord  Stowell  claimed,  and  exercised  his  right  as  a  judge,  to  look 
into  the  answers.  2  Hagg.  127.  [4  Eng.  Eccl.  Rep.  5ia] 

(e)  Artkur  ▼.  Arthur,  Deleg.,  24th  Nov.  1720.  Judges  Delegates  present  at  the  sentence : 
the  Bishops  of  Worcester  and  Peterborough,  Mr.  Justice  Dormer,  Sir  Henry  Penrice,  LL.D. 
and  Drs.  Wood  and  Andrews. 
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mation,  subsequent  to  the  marriage;  claDdestine  marriage;  his  character 
goody  and  hers  strongly  attacked.  Cunningham  and  Cunningham^  one 
witness  unsupported  cannot  make  a  full  proof  of  a  marriage. 

Judgment. 

Sir  George  Lee. 

In  this  case  I  pronounced  for  the  marriage  of  William  Walton  with 
Rachel  Rider,  and  condemned  him  in  costs. 


WHITMORE  against  WHITMORE.— p.  30. 

Suit  for  a  divorce,  by  reaaon  of  cruelty. 

M abell  WmTMORE  brought  a  suit  in  the  Consistory  Court  of  London, 
aminst  George  Whitmore,  her  husband,  for  a  divorce  for  cruelty;  she 
pleaded  great  variety  of  facts  of  cruelty  for  a  long  series  of  years,  and 
examined  many  witnesses,  who  made  as  strong  proof  as  possible.  The 
Chancellor  of  London,  Dr.  Simpson,  gave  sentence  for  a  divorce,  and 
settled  an  alimony  on  her  of  70/.  a  year.  I  was  originally  counsel  for 
the  wife.  The  husband  appealed  to  the  Arches,  but  never  pleaded  in 
either  court ;  the  cause  upon  the  appeal  was  heard  before  Dr.  Pinfold, 
Surrogate  to  me  as  Dean  of  the  Arches,  who  affirmed  the  sentence  of  the 
Chancellor,  and  Whitmore  appealed  to  the  Dclegates.(a)  As  for  the 
evidence,  see  my  notes. 

(a)  Whitmore  ▼.  Whitmore  was  appealed  to  the  High  Court  of  Delegatea,  od  5th  June,  17SS, 
but  did  not  proceed  to  a  sentence  in  that  court  It  appears  from  the  assignation  books,  that,  on 
the  15th  November,  1753,  the  proctors  for  the  parties  litigant  alleged  the  cause  to  be  agreed 
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STRETCH,  formerly  PYNN,  v.  PYNN.— p.  30. 

Creditors  have  no  right  to  interpose  in  the  grant  of  an  administration  between  a  widow  and  the 
next  of  kin :  the  practice  is  to  grant  administration  to  a  widow,  unless  some  objection  exists 
against  her. 

Dr.  Paul  for  Stretch. — Henry  Pynn  died  intestate  in  Oct.  1750,  at 
Newfoundland ;  left  a  widow  and  ten  children,  three  by  his  first  wife, 
and  seven  children  by  his  second  wife.  The  widow  entered  a  caveat, 
and  prays  administration  to  be  granted  by  her.  Augustus  Pynn,  de- 
ceased's eldest  son  by  his  first  wife,  has  also  entered  a  caveat,  and  prays 
the  administration  to  be  granted  to  him ;  the  son  insists  the  creditors 
desire  it  mav  be  granted  to  him ;  the  widow  offers  undoubted  security ; 
the  son  has  been  advanced  in  the  father's  lifetime ;  she  has  greater  inte- 
rest in  the  estate  than  he;  no  objection  to  the  widow,  but  that  she  is 
married  again. 

Dr.  Simpson  for  the  son. — Six  children,  minors,  under  the  care'  of  the 
widow.  Deceased  was  a  merchant,  and  the  eldest  son  was  employed 
under  his  father.  Stretch,  her  present  husband,  was  a  clerk  in  deceased's 
counting-house,  and  now  carries  on  trade  with  deceased's  efiects :  she 
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possessed  the  effects  without  any  authority ;  the  estate  about  11,000£ 
The  son  entered  caveat  against  granting  the  administration  to  the 
widow ;  the  creditors  swear  they  believe  they  shall  never  recover  their 
debts  if  administration  is  granted  to  the  widow ;  she  claims  an  estate 
under  a  settlement  which  may  be  a  bar  to  her  distribution. 

The  act  of  Court  read. 

Stretchy  servant  to  deceased,  at  30/.  per  annum  wages ;  the  widow 
took  possession  of  the  effects,  without  administration ;  Stretch,  her  hus- 
band, worth  nothing;  lives  at  Newfoundland,  and  will  return  thither 
without  paying  the  debts;  Augustus  Pynn,  well  acquainted  with  de- 
ceased's affairs,  and  offers  full  security ;  six  children,  minors,  live  with 
their  mother  Stretch,  and  one  is  dead.  Widow  has  not  applied  any 
effects,  but  what  she  has  made  herself  debtor  for ;  Pynn,  the  son,  has 
lived  seventeen  years  at  Newfoundland,  and  is  settled  there ;  the  widow 
oflfers  undoubted  security,  and  names  the  persons. 

Affidavits  for  the  son. 

1.  Jacob  Thrawle. — Deponent  well  knew  deceased,  and  his  wife  and 
son,  and  Michael  Stretch ;  deceased  died  in  Oct.  1750,  and  left  a  widow 
and  ten  children  in  Newfoundland  ;  widow  soon  after  married  Michael 
Stretch,  and  took  possession  of  the  efiects,  to  amount  of  5000/.,  and  did 
exclude  the  son  from  the  knowledge  of  the  effects ;  Stretch  and  his  wife 
have  no  estate;  deceased  indebted  to  persons  at  Bristol  in  2000/.; 
Stretch  lives  at  Newfoundland,  and  believes  h^  and  his  wife  will  go  back 
together  as  soon  as  they  have  ^ot  the  effects,  without  paying  the  debts ; 
son  lived  with  his  father,  and  is  well  acquainted  with  deceased's  affairs, 
and  is  the  fittest  to  have  the  administration. 

2.  Augustus  Pynn,  mariner,  the  son  of  the  deceased,  and  party  in  this 
cause. — ^Deceased  lefl  estate  of  11,000/.;  deponent  well  acquainted  with 
his  affairs;  Stretch  and  his  wife  possessed  themselves  of  eflects  to  amount 
of  5000/. ;  they  have  no  substance ;  Sti*etch  lives  in  Newfoundland ; 
believes  they  will  get  possession  of  the  effects,  and  go  abroad  without 
paying  the  debts. 

3.  David  Peloquin,  Esq. ;  4.  Samuel  Ball ;  5.  James  Ball. — Peloquin 
says,  deceased  was  indebted  to  Mary  Bell,  to  whom  deponent  is  executor 
in  200/.  by  bond,  and  there  is  now  due  to  Ball's  estate  on  that  and  other 
accounts,  420/.  for  principal  and  interest,  &c. ;  believes  the  creditors 
will  be  more  secure  if  administration  is  granted  to  the  son. — Samuel  and 
James  Ball  say  to  the  same  effect,  and  believe  Stretch  and  his  wife  will 
go  abroad ;  believe  the  son  will  duly  pay  the  creditors. 

6.  Henry  Dampier,  Esq. — ^Deceased  indebted  to  deponent  in  317/. 
and  upwards ;  believes  Stretch  and  his  wife  will  go  abroad  without  pay- 
ing the  creditors ;  believes  the  son  will  pay. 

Affidavits  of  the  rest  of  the  creditors  are  to  the  same  purpose,  and 
their  debts  amount  to  1052/.  ^ 

Affidavits  for  the  widow. 

1.  Robert  Smith. — Deceased  left  widow  and  ten  children,  one  is  since 
dead,  but  six  live  with  their  mother;  the  youngest  not  three  years  old; 
the  son  has  been  resident  at  Newfoundland  for  seventeen  years  past, 
when  he  is  not  at  sea ;  deceased  kept  Stretch  as  his  book-keeper,  his  son 
not  being  fit  for  that  office ;  Stretch  was  entrusted  by  the  deceased  with 
ttie  mana^ment  of  his  accounts,  and  affairs  in  trade ;  Stretch  capable  of 
business  in  the  Newfoundland  trade,  and  has  an  honest  fair  character ; 
his  wife  continued  in  possession  of  the  deceased's  efiects  after  his  death, 

Vol.  t.  38 
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there  being  no  court  in  Ne^^foundland  to  grant  administration,  and  she 
could  not  apply  for  it  in  England  sooner;  the  son  has  frequently  declar- 
ed he  ^ould  sink  the  whole  estate  to  be  revenged  ol  his  mother-in-law ; 
widow  married  Stretch  abo\it  five  months  after  her  husband's  death,  he 
being  acquainted  with  deceased's  affairs.  The  son  has  been  preferred 
in  deceased's  life-time,  near  equal  to  the  shares  of  the  remaining  children, 
and  has  several  of  deceased's  effects  in  his  hands ;  Stretch  has  often  in- 
formed the  son  in  the  deponent's  presence,  of  the  deceased's  affairs,  and 
he  has  himself  inspected  deceased's  effects.  The  widow  has  an  estate 
in  fee  to  her  own  use,  of  the  value  of  2000/. ;  Stretch  has  often  told  both 
the  son,  and  Jacob  Thrawle  that  he  would  justly  pay  the  debts;  several 
large  debts  are  due  in  Newfoundland,  which  will  be  in  danger  by 
Stretch's  absence ;  has  heard  the  son  swear  he  would  destroy  the  whole 
estate,  rather  than  those  who  are  interested  should  have  any  benefit ; 
son  a  drunken  man,  and  is  so  rcputed. 

2.  Michael  Stretch ;  3,  Ann,  his  wife. — Michael  Stretch  says  **  He 
lived  with  the  deceased  for  several  years  as  his  clerk  and  book-keeper, 
and  managed  his  accounts  and  wrote  his  letters  of  business ;  son  was  sel- 
dom suffered  by  the  deceased  to  inspect  his  books ;  deceased's  personal 
estate  was  not  more  than  6000/.  clear,  for  there  are  about  as  much  more 
desperate  debts." — Ann  Stretch  says,  *^  Deceased  left  ten  children ;  six 
DOW  under  her  care,  the  eldest  not  fourteen,  the  youngest  not  three  years 
old ;  admits  she  has  taken  possession  of  some  of  the  effects,  and  the  son 
has  also  taken  possessed  himself  of  some ;  has  fiever  applied  any  of  the 
deceased's  effects  to  her  own  use,  but  such  as  she  has  made  herself  deb- 
tor for  in  deceased's  books ;  never  refused  the  son  ,to  inspect  the  deceas- 
ed's effects,  &c.,  except  when  he  has  been  drunk ;  has  heard  son  declare 
he  would  destroy  the  estate,  to  be  revenged  of  the  deponent ;  deponent 
married  Stretch  for  protection  against  the  son." — Michael  Stretch  says, 
*^  He  has  paid  upwards  of  2000/.  of  deceased's  debts,  and  has  often  de- 
clared he  would  pay  the  just  debts ;  son  little  acquainted  with  merchant's 
accounts,  and  did  not  know  deceased's  transactions ;  son  lives  at  New- 
foundland, and  has  a  wife  and  three  children  there ;  was  preferred  by 
the  deceased  equal  or  nearly  to  the  shares  of  the  other  children ;  son  had 
seitreral  of  the  efiects,  and  has  disposed  of  some  of  them." — Ann  Stretch 
says,  **  She  has  an  estate  of  2000/.  to  her  sole  use,  exclusive  of  her  dis- 
tributive share." 

Dr.  Simpson,  for  the  son. — Son  preferable  as  a  male;  widow  has 
married  again ;  is  poor.  Sayer  v.  Sayer,  Delegates,  July,  1713 :  ad- 
ministration granted  to  the  guardian  of  a  minor  son,  preferably  to  the 
widow.  Blackhall  v.  Blachhall,  1720 :  administration  to  the  son,  be- 
cause the  widow  has  barred  herself  of  distribution.  Shaw  v.  Houghton^ 
1720 :  the  same.  Lewis  v.  Lewis,  1724,  administration  panted  from  the 
widow,  because  she  was  a  bad  woman:  administration  ought  to  be 
granted  to  a  man  rather  than  to  a  woman.  1719,  a  widower  left  a  son 
Hnd  daughter;  and  two  infants,  the  daughter  guardian  to  the  infants,  but 
the  admfnistration  was  granted  to  the  brother.  Churchman's  case :  the 
son  in  this  case  has  some  effects  in  his  hands,  and  he  has  a  right  to  take 
them,  as  he  is  entitled  to  administration  as  well  as  she. 

Sir  George  Lee.  '*  p  :5*'''^ 

(a)  I  was  of  opinion  I  could  have  no  consideration  of  what  the  credi- 

(a)  Ryan  v.  Ryan,  2  Phil  334;  AbbcU  ▼.  AJbboU,  3  PhilL  578;  [I  Eng.  EccL  Reps.  294. 374J 
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tors  had  sworn,  or  to  their  consent  in  this  case ;  for  the  que3tion  being 
upon  the>  grant  of  administ/ation  between  the  widow  and  the  next  of 
kin»  the  creditors  had  no  right  to  interpose;  that  it  had  always  been  the 
practice  to  grant  administration  to  the  widow,  unless  some  material  ob- 
jection appeared  against  her ;  but  in  this  case,  I  saw  no  objection  at  all 
against  her ;  she  did  not  appear  to  me  to  have  misbehaved  in  any  re- 
spect: and  as  there  were  six  minor  children,  to  whom  she  was  the 
natural  guardian,  and  they  lived  with  her  and  were  under  her  care,  their 
interests  were  united  to  hers,  which  gave  her  also  a  great  majority  of 
interests,  and  therefore,  in  every  light  I  thought  the  administration  ought 
to  be  granted  to  her ;  and  I  accordingly  decreed  the  administration  to 
Mrs.  Stretch,  the  widow  of  the  deceased,  she  giving  undoubted  security. 

Wehb  Y.  Needham,  1  Add.  494.  [2  £n^.  Ecd.  Reps.  189.]  Under  peculiar  circumstances  ad- 
ministration has  been  gnnted  to  a  creditor,  in  preference  to  a  gprandfather.  Wett  and  Smith  ▼. 
WtU&y,  3  PhiU.  374.  So  also  to  a  dau^ter  wno  had  succeeded  iu  seUinff  aside  a  will,  in  pre- 
ference to  the  widow.    Dew  v.  Clark  and  Cfkark^  I  BMgg.  311.    [3  Eng.  EccL  Reps.  135.] 
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PROUT  against  CRESWELL.— p.  30. 

A  churchwarden  cannot  preTent  a  minister  appointed  under  a  sequestration,  fVom  officiating  in 

the  church. 
Au^rmented  curacies  stand  on  the  same  footin|r  with  respect  to  sequestrations  as  prewmtatife 

UTmgs. 


BUTLER  against  BUTLER.— p.  38. 

{Appeal  from  Si.  Asaph.) 

Smr'by  the  husband  against  the  wife  for  a  divorce  for  adultery ;  an 
allegation  of  faculties  was  admitted ;  but  before  the  husband's  answers 
were  given  in,  or  any  witnesses  examined  thereon,  the  judge,  without 
any  proof  of  the  busoand's  estate,  settled  an  alimony  of  twenty  shillings 
a  week  on  the  wife ;  the  husband  appealed  therefrom. 

Per  Curiam. 

I  pronounced  for  the  grievance  and  retained  the  cause. 


PREROGATIVE  COURT  OF  CANTERBURY. 

Dame  ELIZABETH  COOKES  WINFORD,  alias  HELLIER  against 

HELLIER  and  BARRINGTON.— p.  30. 

An  application  to  compel  the  widow  of  a  partr  deceaKd,  to  be  enuDined  on  intemgalorie., 

toodiiDg  the  cancelhtion  of  a  will,  rejected. 

Dr.  Hay,  for  Hellier,  the  son. — Deceased  Samuel  Hellier,  Esq.  died 


300    WiKFORD  V.  Hbllibr  and  Barrington.  E.  T.  1752. 

22d  Nov.  1751,  left  Lady  Winford,  his  widow,  and  a  son  bv  a  former 
wife,  a  minor.  Widow  prays  administration  to  deceased,  as  being  dead 
intestate.  Barrington,  guardian  to  the  son,  entered  caveat,  and  prayed 
scripts  and  scrolls ;  she  gave  in  affidavit  of  scripts,  &.c.  Four  papers 
are  brought  in:  No.  2,  a  will  which  is  cancelled;  No.  1,  a  codicil  un- 
executed ;  and  No.  3  and  4  imperfect  papers.*  We  now  pray  she  may 
be  examined  on  interrogatories,  concerning  the  cancelling  of  the  will  No. 
2.  In  October,  1751,  deceased  told  Mr.  Harris  that  he  had  made  his 
will,  and  it  was  then  in  his  study ;  gave  instructions  to  Harris  for  a  co- 
dicil. Harris  drew  the  codicil.  No.  1 ;  deceased  approved  it,  and  ap- 
pointed to  execute  it  on  2d  December ;  Harris  delivered  it  to  deceased 
on  21st  November,  and  it  was  found  unexecuted  in  deceased's  pocket. 
In  the  codicil  there  is  a  revocation  of  Lord  Ward  as  executor  and  trustee 
for  deceased's  son ;  Harris  searched  in  vain  for  the  will  two  days. 

Affidavit  of  John  Harris. — Beginning  of  October,  1751,  deceased  gave 
him  instructions  to  make  a  codicil  tb  his  will,  and  to  get  it  settled  in 
London ;  and  pointing  to  his  upper  study,  told  deponent  he  had  made 
his  will,  which  was  there;  deponent  drew  the  codicil.  No.  1,  on  Thurs- 
day, 21st  November,  1751 ;  deponent  carried  the  codicil  to  deceased, 
find  deceased  desired  deponent  to  fix  a  day,  as  soon  as  possible,  to  settle 
the  affair;  deponent  appointed  2d  December,  1751 ;  deceased  died  on 
22d  November :  codicil  found  in  deceased's  pocket  unexecuted ;  deponent 
searched  for  decease's  will,  with  two  persons  named  by  Lady  Winford ; 
after  two  days' diligent  search  without  efiect.  Lady  Wmford  desired  de- 
ponent to  search  in  the  scrutoire  in  the  yellow  room ;  he  searched  there, 
and  found  in  a  drawer,  schedules  No.  2,  3,  4 ;  Na  2,  was  cancelled,  and 
No.  3  and  4,  were  imperfect  papers;  from  the  circumstances,  and  from^ 
discourse  with  Lady  Winford  and  others,  he  does  verily  believe  Mk  2. 
was  uncancelled  at  deceased's  deaths  and  has  been  since  cancelled ;  in 
codicil,  No.  1,  there  is  a  revocation  of  Lord  Ward  either  as  a  trustee  to 
deceased's  son,  or  as  executor  of  his  will ;  whereas  in  the  mil  JVo.  2,  there  is 
no  mention  of  Lord  Ward  either  as  trustee  or  executor;  said  revocation 
of  Lord  Ward  in  the  codicil  was  made  by  deponent  by  mistake ;  for  de- 
ceased talking  of  his  will,  told  deponent,  that  "  as  there  was  like  to  be  a 
dispute  between  him  and  Lord  Ward,  therefore,  he  would  not  have  Lord 
Ward  to  be  either  executor  or  trustee  to  his  will,"  and  directed  deponent 
to  leave  a  blank  for  trustees  and  executors,  and  deponent,  therefore, 
thinking  from  such  discourse,  that  Lord  Ward  was  named  in  his  will  as 
trustee  and  executor,  inserted  said  revocation  in  codicil  No.  1. — N.  B. 
Lady  Winford's  affidavit  of  scripts  and  scrolls  was  in  common  form. 

fir  Hay's  argument  for  Hellier. — Coates  and  Meigh :  Prerog.  1745  ; 
Meigh  and  Ikiwce  examined  on  interrogatories.  We  pray  Lady 
Winford  may  be  examined  on  interrogatories  touching  the  cancellation 
of  the  will. 

Dr.  Jenner  for  Lady  Winford. — ^Prerog.,  Ladies  Hardwick  and  WiU 
Hams  against  Cocks;  Prerog.,  Ezton  and  Coe;  a  codicil  of  deceased's 
hand- writing  contained  specific  legacies,  but  not  executed  or  signed; 
Exton  the  executor  burnt  it ;  Coe  prayed  he  might  be  examined  on  in- 
terrogatories io  set  forth  the  full  contents,  but  the  Court  refused  it. 

N.  B.  He  had  set  forth  the  contents  in  an  aflSdavit  and  swore  he  could 
not  set  them  forth  more  fully. 
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Per  Curiam. 

Nobody  having  seen  this  ^ill  No.  2,  uncancelled  after  deceased's 
death,  I  refused  to  order  Lady  Winford  to  be  examined  on  interrogato- 
ries ;  but  as  her  counsel  offered  to  give  a  further  affidavit  of  scripts  and 
scrolls,  I  decreed  accordingly. 


ARCHES  COURT  OF  CANTERBURY. 

BAXTAR  against  BUCKLEY,  (o)— p.  42. 

A  contract  of  marriage  proved.    The  husband  enjoined  to  solemniae  the  marria^  in  church, 
within  sixty  days  after  he  should  be  served  with  a  monition  for  that  purpose. 

Di\  Hay^  for  Baxter. — Susanna  Baxtar  has  brought  a  cause  of  con- 
tract of  marriage  against  Millington  Buckley,  Esq.  by  letters  of  request 
from  St.  Asaph.  Contract  was  made  on  26th  May  1743 ;  they  lived  in 
the  same  house ;  Buckley  with  his  grandfather,  Mr.  Young,  and  she 
was  a  servant  in  the  house ;  he  aged  seventeen  and  she  about  nineteen ; 
he  declared  he  should  never  be  happy  if  she  married  any  body  else ;  he 
proposed  a  secret  contract  at  a  place  called  the  Wees,  in  the  parish  of 
Kerry,  in  Montgomeryshire ;  he  desired  Nathaniel  WilTiams  to  contract ; 
then  Williams  read  the  form  of  the  Common  Prayer  and  each  party  sol- 
emnly pronounced  the  contracting  words ;  this  proved  by  two  witnesses 
who  were  present ;  Buckley  pleaas  he  was  drunk  at  that  time ;  but  we 
have  proved  he  afterwards  twice  declared  he  was  married  to  her ;  we 
insist  the  drunkenness  was  subsequent. 

Dr.  Simpson,  contra,  for  Buckley. — His  estate  an  100/.  a  year  un- 
der the  guardianship  of  his  grandrather,  and  a  ward  of  chancery ;  she 
a  pert  girl,  had  many  sweethearts ;  Williams  is  an  Ihnkeeper ;  aid  not 
tell  Buckley's  granafather ;  says  the  ceremony  was  performed  at  her 
father's  house ;  admit  her  sister  confirms  Williams's  evidence ;  no  pre- 
vious courtship;  he  was  very  drunk  the  day  before  and  lay  a-bed  till 
twelve  of  the  clock  on  26th  May  when  Williams  came  to  see  him,  and 
they  drank  together  for  two  hours ;  went  out  with  Williams  drunk ; 
returned  home  drunk ;  and  so  was  drunk  before,  at,  and  after  the  con- 
tract ;  Williams  declared  he  was  drunk  when  he  read  the  ceremony  to 
them;  at  Poole,  in  1747,  she  did  not  know  Buckley;  she  constantly  de- 
clared she  was  not  married  to  him,  and  he  declared  the  same ;  no  claim 
for  five  years;  this  suit  began  in  1748. 

Evidence  for  Baxtar. 

1.  Nathaniel  Williams,  Innkeeper. — ^In  May  1743  Buckley  was  aged 
fifteen  and  Baxtar  seventeen ;  both  lived  at  his  grandfather's,  Mr.  Young, 
and  she  was  a  servant  there ;  Buckley  declar^  great  love  for  her  and 
said  he  would  marry  her;  in  May  1743  he  came  to  deponent  and  ac- 

(a)  In  the  year  fbUowinfl^  the  decision  in  this  cause,  this  description  of  suit,  than  which  none 
had  been  moro  fruitful  in  litigation,  or  had  more  abundantly  exhausted  the  learning  of  civilians 
and  canonbta,  was  swept  away,  together  with  many  of  the  most  ancient  provisions  of  our  mar- 
riage hiw,  by  Lord  Hardwicke*s  marriage  act,  (36  Geo.  2.  o.  33.)  See  filaokstone's  Com.  book 
1,  e.  15 ;  and  Hansard's  Parliamentary  History,  voL  15»  p.  1 ;  Hansard's  Parliamentary  De- 
bates, (New  Series,)  vol.  6,  p.  1335. 
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quainted  him  ivith  his  love  for  her  and  said  he  had  prevailed  on  her  to 
marry  him,  but  he  would  not  marry  her  publicly  for  fear  of  disobeying 
his  srandfather,  and  that  they  had  agreed  to  be  privately  married ;  ear- 
nestly desired  deponent  to  marry  them ;  deponent  several  times  refused, 
and  dissuaded  him  therefrom,  but  he  persisted ;  Buckley  told  deponent 
his  whole  happiness  depended  on  marrying  her ;  in  the  morning  of  the 
26th  May,  1743,  to  best  of  deponent's  remembrance,  Buckley  came 
to  deponent  and  told  him  he  and  Baxtar  had  agreed  to  meet  together  at 
her  father's  house  in  order  to  be  married,  and  then  earnestly  desired  de- 
ponent would  be  there  to  marry  them ;  deponent  again  advised  against 
it,  but  Buckley  insisted  on  it ;  deponent  promised  to  go  after  him  that 
evening.  On  26th  May,  1743,  at  five  m  the  evening,  deponent  and 
Buckley  and  Baxtar  being  met  at  her  father's  house,  and  in  presence  of 
Mary  Harper  her  sister,  deponent  took  a  Common  Prayer  book  and 
audibly  read  in  a  grave  manner  the  whole  form  of  matrimony,  and  they 
having  then  a  mind  to  contract  or  marry,  made  their  responses  thereto 
in  a  erave  and  serious  nranner,  he  taking  her  by  the  ri^ht  hand  audibly 
and  distinctly  in  the  very  words  therein  prescribed  said,  **  I  Millington 
take  thee  Susanna,"  &c.,  using  the  very  words  of  the  Common  Prayer ; 
and  then  she  taking  him  by  the  right  hand  in  like  grave  manner  repeated 
her  response,  and  then  he,  taking  her  hand,  put  a  ring  on  one  of  her 
fingers,  but  does  not  remember  which  hand  or  finger,  and  said,  **  With 
this  ring,  I  thee  wed,"  &c. ;  deponent  joined  their  right  hands  together, 
&c. ;  then  deponent  gravely  and  devoutly  concluded  the  whole  in  the 
words  of  the  Common  Prayer,  and  pronounced  them  to  be  lawful  hus- 
band and  wife,  and  they  then  owned  each  other  as  such,  and  were  re- 
puted so  by  deponent ;  they  continued  to  live  for  some  time  at  Youns's 
House,  and  there  owned  themselves  to  deponent  to  be  husband  and  wife; 
about  a  fortnight  or  three  weeks  after  he  expressed  to  deponent  great 
satisfaction  in  his  choice,  and  told  deponent  she  did  not  seem  so  well 
pleased  as  he  could  wish,  and  he  would  endeavour  to  get  a  license  to 
marry  her  as  soon  as  he  could.  Some  time  after  said  marriage  deponent 
was  informed  Buckley  was  sent  away. 

2  Int.  She  is  reported  to  have  been  a  servant  in  London.  3  Int.  He 
showed  afiection  to  her.  4  Int.  On  26th  M'ay  respondent  went  to 
Young's  house  and  inquired  for  Buckley  and  desired  him  to  eo  into  the 
fields  with  him  after  partridges.  5  Int.  They  went  from  Young's  to 
her  father's  house  and  drank  there  together. 

2.  Mary  Harper. — Deponent  is  sister  to  Baxtar ;  heard  Buckley  say, 
he  would  DC  married  to  Baxtar  as  soon  as  he  could,  but  he  was  then 
much  intoxicated  with  liquor.  In  May,  1743,  Baxtar  brought  a  letter 
to  her  father  which  she  said  was  sent  to  him  by  Buckley,  and  deponent 
heard  her  father  read  out  of  it,  that  Buckley  desired  bis  consent  to  marry 
his  daughter  Susan,  but  cannot  say,  whether  it  was  wrote  by  Buckley ; 
the  father  wrote  an  answer  to  Buckley  in  three  or  four  days,  which  he 
read  to  deponent,  in  which  he  said  he  could  not  give  Susan  a  suitable 
fortune,  but  he  would  do  what  was  in  his  power  for  them,  which  letter 
deponent  delivered  to  Buckley,  and  he  put  it  in  his  pocket ;  in  the  after- 
noon of  some  day  i\\  May,  1743,  deponent  was  present  at  the  house  of 
John  Baxtar  with  Williams,  said  Jonn  Baxtar,  and  the  two  parties  in 
this  cause,  and  saw  Williams  take  a  Common  Prayer  book,  and  heard 
him  distinctly  read  over  the  whole  form  of  matrimony  to  them ;  and 
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they  having  then  a  mind  to  contractor  marry/ made  their  responses 
thereto  in  a  grave  and  serious  manner.  Deposes  they  contracted,  and 
did  every  thing  according  to  the  words  and  form  of  the  Common  Prayer ; 
deposes  the  same  as  Williams  exactly,  vrord  for  word. 

N.  B.  They  both  depose  exactly  in  the  words  of  the  liliel,  except  as  to 
the  'hand  on  which  the  ring  was  put ;  the  libel  says  on  the  fourth  fing3r 
of  the  left  hand,  and  they  do  not  remember  which  hand  or  finger ;  says 
they  lived  in  the  same  house  upwards  of  a  month  after,  and  deponent 
heard  him  afterwards  own  Susan  to  be  his  wife,  and  expressed  great 
satisfaction  in  his  choice,  and  said  he  would  as  soon  as  he  could  tak 
license  to  marry  her  in  the  church. 

3.  Mary  Baxtar,  widow. — Deponent  is  mother  to  Susanna  Baxtar; 
Buckley  showed  sreat  love  to  Susanna.  In  May  1743,  be  was  about 
seventeen  years  old,  and  she  was  about  twenty. 

4.  Edward  Jones. — In  June,  1743,  Buckley  asked  deponent  if  he  had 
seen  any  body  about  the  house  that  night  to  ask  for  ^usan,  deponent 
said,  "  No."  Buckley  replied,  "  I  think  it  is  all  over  with  them  now  ;** 
deponent  asked  him  if  he  was  married  to  her ;  lie  replied  he  was. 

5.  John  Oliver. — Deponent  was  servant  to  Prosser,  who  lived  in  the 
house  with  young  Buckley ;  declared  often  to  deponent  that  he  had  great 
love  for  Baxtar,  and  made  his  addresses  to  her ;  he  often  inquired  of  de- 
ponent, whether  she  entertained  any  sweethearts  in  his  absence,  depo- 
nent told  him  he  did  not  know  she  did ;  he  then  expressed  great  love  for 
her,  and  said  when  he  was  married  to  her  he  would  present  deponent 
with  a  pair  of  gloves;  13th  June,  1743,  Buckley  gave  him  accordingly 
a  shilling  to  buy  gloves  on  account  of  his  marriage  to  Baxtar. 

Evidence  for  Buckley. 

1.  John  Prosser. — Deponent  was  tenant  to  Younff,  and  lived  in  the 
same  house  with  him,  the  parties  in  this  cause  lived  also  in  the  same 
house  with  Young.  Buckley  has  100/.  a  year;  the  latter  end  of  May, 
and  believes  26th  of  May,  1743,  Nathaniel  Williams  came  about  noon, 
and  inquired  if  Buckley  was  at  home,  deponent  said,  *'  Yes ;"  Williams 
went  in  and  staid  about  two  hours,  and  then  thev  both  went  out  with 
guns.  The  night  before,  and  when  they  went  out  on  said  day,  and  also 
when  he  came  home  tliat  evening,  Buckley  was  so  far  drunk  as  to  bedisor" 
deredin  his  understanding,  and  especially  when  he  came  home  at  night; 
deponent  never  heard  Buckley  own  her  as  his  wife ;  never  heard  her 
esteemed  such,  and  does  not  know  they  consummated,  but  believes  the 
contrary.  Buckley  and  Young  lay  in  the  same  bed  toother,  and  Miss 
Buckley  lay  with  Baxtar.  In  June,  1743,  Buckley  denied  his  marriage 
in  deponent's  presence,  and  bid  Baxtar  begone  from  the  hoase ;  she  also 
swore  by  God  to  Young,  that  she  was  not  married  to  Buckley.  Same 
evening  she  left  Young's  service  and  went  to  her  father's,  and  about  a 
month  after  went  to  London. 

2.  Mary  Prosser. — Never  heard  Buckley  express  aflection  for  Baxter 
to  best  of  her  remembrance.  On  26th  May  1743,  Williams  about  noon 
came  and  inquired  for  Buckley,  who  she  believes  was  asleep,  occasioned 
by  his  being  very  drunk  the  night  before ;  Buckley  came  down  and  he 
and  fVilliams  drank  together  for  two  hours  or  more,  and  then  he  went  out 
with  Williams  with  a  gun,  in  appearance  concerned  in  liquor,  and 
they  came  home  together  in  the  evening  both  in  liquor,  very  much. 
Never  heard  him  own  her  for  his  wife ;  does  not  believe  they  consum- 
mated or  were  reputed  to  be  married.    In  June  1743,  he  denied  he  was 
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married ;  she  was  then  turned  away,  but  declared  to  Young  with  an  oath^ 
that  she  was  not  married.  Baxter  went  to  her  father's,  and  about  a  month 
after  went  to  London. 

3.  Margaret  Pugh. — In  the  afternoon  of  26th  May,  1743,  about  six  in 
the  evening,  says  Buckley  came  to  the  Delvar  alehouse,  and  fired  off  a 
gun  in  the  liitchen  where  there  were  many  people. 

N.  B.  Her  Counsel  say  this  was  after  he  came  from  Baxter's  house 
where  the  contract  was  made ;  but  quaere  7 

4.  Mary  Buckley. — Never  heard  the  parties  intended  to  marry ;  Wil- 
liams came  to  Buckley,  about  eleven  at  noon,  on  26th  May,  1743,  and  he 
returned  home  about  seven  in  the  evening  very  drunk ;  never  heard  they 
were  reputed  husband  and  wife,  or  consummated ;  deponent  and  Baxtar 
lay  together,  and  Buckley  lay  with  Young. 

5.  Manr  Jones,  wife  of  John  Jones.— Never  heard  Buckley  express 
affection  tor  Baxtar,  &c. ;  on  25th  or  26th  May,  Williams  and  Buckley 
came  home  together  and  he  was  very  drunk  ;  never  heard  him  own  her  as 
his  wife  same  as  the  other  witnesses ;  heard  Young  ask  Baxtar  whether 
she  was  married ;  she  swore  by  God  she  was  not ;  she  went  to  her  father's 
and  staid  a  month,  and  then  went  to  London ;  never  heard  she  claimed 
a  contract. 

6.  Jane  Gwynne. — In  June  1743,  deponent  received  a  letter  from 
Young,  in  which  he  told  her  Buckley  denied  marriage ;  deponent  went 
to  Young's  house,  where  Buckley  also  lately  denied  marriage  to  depo- 
nent ;  but  confessed  he  and  Williams  were  at  Baxtar's  house  and  saw 
Susan  there ;  said  Williams  carried  him  thither  under  pretence  he  was 
thirsty ;  in  November  1749,  Williams  came  to  deponent's  house  and  in- 
quired for  Buckley,  and  Williams  said  to  deponent  thai  he  could  not,  and 
would  not  swear  anything  to  hurt  Mr,  Buckley  by  reason  they  were  both  in 
liquor,  and  it  was  so  long  he  could  not  remember ;  soon  after  deponent 
was  present,  when  Buckley  refused  to  see  Susan,  and  he  went  to  London 
about  end  of  June,  1743. 

7.  Edward  Jones. — ^In  summer,  1747,  at  Poole,  Baxtar  came  to  depo- 
nent's house,  and  Davis,  who  lodged  in  deponent's  house,  seeing  Buckley 
in  the  street  called  him  in,  and  got  him  into  the  room  to  Susan  Baxter, 
where  he  did  not  stay  above  a  quarter  of  an  hoiu*. 

8.  Mary  Jpnes. — Davis  seeing  Buckley  in  the  street  at  Poole,  in  sum- 
mer, 1747,  called  him  into  deponent's  house,  and  carried  him  up  stairs, 
and  left  him  with  Baxtar,  where  he  staid  about  a  quarter  of  an  hour; 
said  Baxtar  was  then  handsomely  dressed. 

9.  John  Griffith,  on  another  allegation. — In  June,  1750,  notice  was 
given  by  the  proctors  that  no  witness  should  go  up  stairs  while  any  other 
witness  was  examining ;  Mary  Baxtar  nevertheless  came  up  and  stood 
at  the  door  while  Wilnams  was  examining,  and  might  hear  what  he 
said. 

10.  William  Morgan — ^the  same. 

Dr.  Hay,  for  Baxtar. — Contracted  after  a  year's  courtship ;  a  question 
only  of  fact ;  both  capable  of  contracting;  proof  of  courtship  not  neces- 
sary ;  Prosser  and  his  wife  and  Oliver  prove  they  lived  in  the  same  house 
together;  two  positive  witnesses  to  the  contract,  shall  show  the  contract 
was  before  he  came  to  the  Delvar  alehouse,  for  the  contract  was  about 
five  o'clock  in  the  afternoon ;  and  he  did  not  come  to  the  Delvar  ale- 
house till  after  six  o'clock ;  Buckley  made  several  recognitions  of  the  con- 
tract ;  she  denied  her  marriage  to  Young,  because  it  was  to  be  a  secret 
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to  him ;  she  came  to  Poole  in  1747,  the  time  ^^hen  he  came  to  age,  and 
she  there  sent  for  him,  and  did  speak  with  him ;  her  character  is  not  im- 
peached, and  want  of  fortune  is  no  objection ;  Buckley's  declarations 
that  he  was  drunk  are  not  evidence ;  general  opinion  he  was  contracted ; 
Mary  Harper  fully  swears  to  the  contract,  and  she  is  unimpeached ;  one 
witness  is  sufficient,  if  she  is  supported  by  circumstances. 

Dr.  Smalbroke,  same  side. — At  the  time  of  the  contract,  Baxtar  went 
for  barm,  and  Buckley  for  drink ;  they  both  might  have  been  supplied 
much  nearer  at  the  Delvar  ale-house ;  Buckley  was  .not  drunk  oefore 
six  in  the  evening ;  it  is  not  proved  he  come  drunk  to  the  Delvar  ale- 
house. 

Dr.  Simpson,  contra  for  Buckley. — ^Contract  between  minors  of  very 
unequal  condition;  contracts  unfavourable,  and  especially  between 
minors,  and  therefore  Court  will  expect  the  fullest  evidence ;  no  claim  till 
1748,  which  was  two  years  after  he  came  of  age ;  witnesses  not  examined 
till  seven  years  after  the  contract ;  to  prove  a  verbal  contract,  no  posi- 
tive evidence  of  courtship ;  no  evidence  that  he  ever  declared  to  her  that 
he  intended  to  marry  her ;  must  prove  an  animus  contrahendi ;  not  prov- 
ed that  Williams  read  the  ceremony  at  the  request  of  Buckley,  though  it 
was  so  pleaded ;  we  pleaded  drunkenness ;  they  have  not  pleaded  the 
contrary,  or  interrogated  our  witnesses  concerning  it ;  declarations  to 
Jones  and  Oliver  were  made  to  keep  ofTsweethearts. 

Dr.  Jenner,  same  side. — Circumstances  precedent  are  material  to  be 
considered ;  an  honourable  courtship  is  necessary  to  be  proved.  In  the 
case  of  Jones  and  Gernon,  and  of  f^ard  and  Ashbv,  written  evidence  from 
letters  produced  to  prove  courtship ;  the  mutuality  of  the  contract  on 
her  part  does  not  appear ;  she  disclaimed  in  recenti  facto. 

Judgment. 

Sir  George  Lee. 

I  was  of  opinion  the  contract  was  fully  proved,  and  that  his  being 
drunk  at  that  time  was  not  proved ;  and  therefore  I  gave  sentence  for 
this  contract,  and  injoined  Mr.  Buckley  to  solemnize  marriage  in  the 
church  with  Susanna  Baxtar  within  sixty  days  after  he  shall  be  served 
with  a  monition  for  that  purpose. 


HENDREN  alias  SHAW,  against  SHAW.— p.  51. 

An  adminifltratriz  with  the  will  annexed  called  npon  for  a  more  fbH  ioTentory,  and  then  held  to 

liaTe  fblly  adminiatered. 

John  Shaw,  deceased,  made  his  will  30th  Dec.  1739;  gave  le^cy  of 
50f.  to  Ann  his  brother's  daughter ;  appointed  Sarah  Shaw  his  wife,  and 
John  How,  executors ;  Sarah  proveo  the  will  in  Easter  Term,  1751 ; 
citation  returned  against  her  to  answer  to  Ann  Hendren,  formerly  Shaw, 
in  a  cause  of  subtraction  ofle^cy;  libel  given;  negative  issue ;  execu- 
trix alleged  plene  administravit ;  she  was  assigned  to  specify  2d  Sess. 
Trin.  1751 ;  inventory  and  account  exhibited,  alleged  all  and  singular, 
&c.  to  be  true,  and  brought  in  vouchers ;  total  of  inventory  438/.,  ac- 
count 199/.  4s.  lOd.  exclusive  of  this  item,  to  wit,  that  before  exhibitant's 
marriage  with  deceased,  a  messuage  of  her's  in  Arundel  Street,  was  set- 
tled on  her  to  her  use,  in  the  names  of  trustees,  with  all  the  furniture 

Vol.  v.  39 
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that  should  be  there  at  deceased's  death.  In  the  account  she  craved 
allowance  of  said  house  and  furniture  of  50/.  a  year  for  her  life,  and  other 
sums,  particularly  400/.  covenanted  to  be  at  her  disposal,  and  therefore 
insisted  she  not  only  had  fully  administered,  but  was  a  creditor  to  deceas- 
ed; 1  Sess.  Hill.  1752,  Mrs.  Hendren  gave  in  answers,  objected  to  as 
not  full  r  Court  assigned  her  to  give  in  fuller  answers ;  1  Sess.  Easter 
Term,  1752,  Cheslyn,  her  proctor,  exhibited  a  special  proxy  under  hand 
and  seal  of  said  Ann  Hendren  and  her  husband,  and  confessed  the  inven- 
tory and  account  to  be  true. 

Per  Curiam. 

I  pronounced  that  Mrs.  Shaw  had  fully  administered,  and  dismissed 
her. 


ARCHES  COURT  OF  CANTERBURY. 

LILLY  V.  HARDY.— p.  62. 

Farisbionera  have  no  rule  to  guide  them  in  making^  rates,  but  common  estimation  as  to  the  value 
of  property ;  mere  inequalities  in  the  taxation  are  not  sufficient  to  set  aside  a  rate. 


WESCOMBE  against  DODS.— p.  59. 

Appeal  from  the  Consistory  of  London. 

In  a  suit  for  jactitation  ef  marriage,  the  woman  admitted  to  her  suppletory  oath ;  the  marriage 

which  hul  taken  place  in  Scotland  established. 

WiLUAM  Wescombe  instituted  a  cause  of  jactitation  of  marriage 
against  Rebecca  Dods,  in  the  Consistory  of  London,  29th  April,  1748. 
He  gave  in  a  common  libel  of  jactitation,  13th  May,  1748.  Mr.  Ccssar  ap- 
peared for  Dods,  who  vvas  then  admitted  a  pauper,  and  confessed  the 
jactitation,  and  asserted  he  gave  an  allegation  pleading  a  marriage  be- 
tween Wescombe  and  Dods,  22d  June,  1748.  The  allegation  was  admit- 
ted, pleading  that  they  were  married  on  26th  March,  1741,  in  the  house 
of  James  Dow  Gardiner,  at  Castle  Barnes,  near  Edinburgh,  in  presence 

of Dow,  spinster,  Mary  King,  and  others,  by  David  Patterson  of 

the  Scottish  Kirk,  and  consummated  that  day,  and  at  .other  times  at  the 
house  of  Georse  BIyth,  gardener,  at  Corstorphine,  near  Edinburgh,  and 
owned  each  otner  as  man  and  wife;  that  on  30th  December,  1741,  she 
was  delivered  of  a  female  child,  lawfully  begotten  by  her  said  husband, 
which  was  baptised  as  their  lawful  child  on  12th  January,  1741 ;  that  in 
April,  1741,  he  came  to  England,  and  left  her  in  Scotland,  and  he  has 
ever  since  resided  in  England;  that  two  or  three  days  before  he 
left  Scotland,  he  wrote  her  a  Jetter,  in  which  he  subscribed  himself 
her  "  loving  husband ;"  23d  June,  1749,  he  gave  in  an  allegation, 
pleading  that  David  Patterson  is  a  person  of  an  infamous  life ;  that  he 
is  not  a  minister  of  any  churdh  in  Scotland,  or  in  orders,  to  entitle  him 
to  marry  any  persons,  and  is  deprived  of  his  license  to  preach,  and 
is  excommunicated;  and  about  the  time  he  was  examined  a  witness 
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for  Dods  in  this  cause,  he  was  a  candidate  for  the  office  of  common 
hangman  of  Edinburgh,  and  that  he  objected  against  him  at  the  time  of 
his  being  examined ;  Wescombe  lived  about  two  years  in  Scotland,  but 
quitted  his  house  there  about  the  end  of  April,  1741,  and  has  ever  since 
resided  in  England.  Exhibited  an  extract  of  the  presbytery  of  Edin- 
burgh, by  which  David  Patterson  was  deprived  of  his  license  and  was 
excommunicated. 

N.  B.  The  extract  is  dated  29th  December,  1742,  by  which  it  ap- 
pears he  was  deprived  of  bis  license  to  preach  in  1737,  for  fornication ; 
in  January,  1738,  he  was  declared  contumacious,  for  not  appearing 
before  the  presbytery,  and  laid  under  the  censure  of  the  lesser  excom- 
munication; was  afterwards,  in  1741,  cited  and  admonished  from  the 
pulpit  to  undergo  censure  for  clandestine  marriages ;  and  on  29th  De- 
cember, 1742,  the  presbytery  passed  the  sentence  of  the  great  excommu- 
nication upon  him. 

27th  February,  1749,  Dods  gave  in  a  second  allegation,  pleading  that 
in  1742  she  commenced  a  suit  m  the  Commissary's  Court  at  Edinburgh 
against  Wescombe,  to  prove  her  marriage;  that  he  was  a  party  thereto, 
and  appeared  by  his  attorney,  John  Watson,  and  denied  the  marriage ; 
she  gave  in  a  plea  to  prove  it,  and  examined  several  witnesses ;  and  he 
gave  an  allegation  in  such  cause  t6  contradict  her  plea ;  that  the  Com- 
missary's Court,  on  3rd  January,  1745,  did  pronounce  that  said  William 
Wescombe  and  Rebecca  Dods  were  lawful  man  and  wife,  and  allowed 
him  to  26th  June,  1745,  to  show  cause  why  such  sentence  should  not  be 
ut  in  execution ;  that  after  said  proceedings,  Wescombe  did  prefer  a 
ill  of  advocation  against  her  before  the  Lords  of  Session  of  Scotland, 
alleging,  that  at  the  time  she  promoted  the  cause  against  him  in  the 
Commissary's  Court,  he  was  resident  in  England ;  that  the  suit  against 
him  was  a  personal  action,  and  must  be  determined  by  the  Spiritual 
Court  where  he  resided  at  the  commencement  of  the  cause,  and  there- 
fore, he  was  not  subject  to  the  Commissary's  Court,  and  prayed  their 
lordships  to  stop  their  proceedings  therein ;  to  which  bill  Dods  put  in 
her  answer,  and  on  20th  June,  1745,  the  cause  was  heard  before  Lord 
Minto,  one  of  the  Lords  of  Session,  who  having  been  informed  by  the 
Lord  Ordinary  as  to  the  jurisdiction  of  the  Commissary's  Court,  and 
considered  the  bill  and  answer,  with  the  proof,  did  by  his  interlocutory 
decree  dismiss  said  bill.    Exhibits  a  copy  of  said  interlocutory. 

N.  B.  Wescombe's  proctor  made  the  same  objection  to  the  jurisdiction 
in  the  Commissary's  Court,  but  it  was  overruled. 

That  on  26th  June,  1745,  Wescombe  again  appeared  by  his  attorney 
in  the  Commissary's  Court,  and  not  showing  sufficient  cause  why  the 
sentence  of  3d  January,  1745,  should  not  be  put  in  execution,  the  Com- 
missaries did  decree  him  to  adhere  to  Rebecca  Dods  his  wife,  her  society, 
fellowship,  and  company,  and  to  treat,  cherish,  and  entertain  her  at  bed, 
board,  and  other  conjugal  duties,  as  became  a  husband,  to  do  and  per- 
form to  his  lawful  wife,  and  that  during  the  whole  time  of  their  conjunct 
lives  together ;  and  exhibited  a  true  copy  of  the  proceedings  in  said 
cause  in  the  Commissary's  Court;  pleads  that  Patterson  has  a  good  cha- 
racter; is  a  minister  of  the  Kirk  of  Scotland;  was  not  excommunicated 
in  1741,  and  was  admitted  a  witness  in  th6  Commissary's  Court,  though 
he  was  objected  to  by  Wescombe. 

N.  B.  It  appears  by  the  proceedings  in  the  Commissary's  Court,  that 
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Dods  examined  most  of  the  same  \^itnesses  there ;  that  she  ^as  ezamia- 
ed  by  commission  to  Scotland  in  this  cause. 

N.  B.  This  day  this  last  allegation  was  admitted  in  the  Consistory: 
Wescombe's  proctor,  for  fear  of  suspension,  confessed  the  copy  of  the  pro- 
ceedings in  Commissary's  Court,  and  the  interlocutory  decree  of  the 
Lord  Minto,  dismissing  Wescombe's  bill  of  advocation  to  the  Lords  of 
Session.  Wescombe  did  not  produce  witnesses  in  Scotland.  22d  June, 
1750,  Wescombe  gave  in  another  allegation,  pleading  that  in  the  copy 
of  proceedings  in  the  Commissary's  Court,  it  appears  that,  in  the  libel 

fiven  in  there,  Dods  did  allege  that  the  marriage  was  performed  by 
>avid  Patterson  in  the  house  of  James  Dow,  at  Castle  Barnes,  in  the 

presence  of  Robert  Dow  and Dow,  son  and  daughter  of  said  James 

Dow,  and  that  David  Patterson,  on  his  examination  on  said  libel,  de- 
posedf  that  he  did  marry  the  parties,  and  that  there  were  present  a 
younff  man  and  a  young  woman,  who  were  said  to  be  the  son  and 
daughter  of  said  James  ]>>w,  gardiner,  the  landlord  of  the  house ;  and 
also,  that  Jane  M'Nair,  another  witness  on  said  libel,  deposed,  on  31st 
January,  1744,  that  Robert  Dow<,  eldest  son  of  said  James  Dow,  left 
Scotland  ih  the  beginning  of  April,  1741,  and  went  to  London ;  that 
about  the  end  of  March,  1741,  Wescombe,  Dods,  and  Patterson,  came  to 
James  DoVs  house,  and  took  said  Robert  Dow  into  a  room  with  them ; 
and  deponent  thought  that  Elizabeth,  said  James's  daughter,  went  into 
the  room  with  them,  but  cannot  be  positive ;  alleges  Uiat  said  David 
Patterson  and  Jane  M'Nair,  examined  in  said  cause  in  the  Commissary's 
Court,  and  David  Patterson  and  Jane  M'Nair  examined  in  this  cause, 
are  the  same  persons ;  and  that  no  faith  is  to  be  given  to  the  deposition 
of  Jane  M'Nair,  for  that  Robert  Dow  and  Elizateth  Dow,  the  son  and 
daughter  of  James  Dow,  or  either  of  them,  was  not  present  at  any 
marriage  between  the  parties  on  26th  March,  1741,  at  ihe  house  of 
their  father  James  Dow,  or  at  any  other  time  or  place;  and  that -Robert 
Dow  left  Scotland  in  January,  1740,  and  resided  at  Kingston  in  Surrey 
on  26th  March,  1741. 

N.  B.  Before  the  cause  was  concluded,  Dods  prayed  to  be  admitted  to 
her  suppletory  oath. 

Witnesses  for  Dods,  examined  in  Scotland,  by  requisition : 

1.  Lady  Dunbar. — Deponent  knew  Dods  several  years  before  she  was 
reputed  to  be  married  to  Wescombe,  and  since  that  time  she  has  been 
frequently  entertained  in  deponent's  house ;  she  had  always  a  good  and 
virtuous  character,  and  behaved  herself  modestly,  after  it  was  publicly 
talked  that  she  was  married  to  Wescombe,  and  was  reputed  to  be  his 
wife ;  and  while  she  was  with  child  deponent  entertained  her  for  some 
months  in  her  family,  where  'she  was  always  called  Mrs.  WescoroT)e. 

2.  Barbara  Oliphant — Knew  Dods  several  years  before  she  was  said 
to  be  married ;  knows  that  she  resided  some  time  in  Lady  Dunbar's 
house  both  before  and  after  she  was  publicly  reputed  to  bie  married  to 
Wescombe;  and  she  had  always  a  good  and  virtuous  character. 

3.  David  Patterson. — About  the  end  of  March,  1741,  as  far  as  he  can 
remember,  deponent  did  celebrate  a  marriage  betwixt  William  Wes- 
combe and  Rebecca  Dods,  the  parties,  who  took  upon  themselves  the 
ordinary  vows,  which  deponent  administered  to  them,  and  declared 
them  married  persons ;  this  happened  in  the  house  of  James  Dow,  gar* 
dener,  in  Castle  Barnes ;  there  were  witnesses  present  at  said  marriage^ 
but  deponent  cannot,  at  present,  recollect  who  tney  were ;  has  heard  that. 
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after  the  marriage,,  they  went  to  Corstorphine  together,  where  they 
lodged  in  the  house  of  George  Bly th,  and  entertained  each  other  as  man 
and  wife. 

Int.  Deponent  acknowledges  he  is,  and  has  been,  a  prisoner  for  five 
months,  by  a  warrant  granted  by  Mr.  John  Balfour,  one  of  the  Justices 
of  the  Peace  of  the  County  of  Edinburgh,,  upon  an  information,  as  if  he 
had  been  guilty  of  celebrating  marriages  irregularly,  and  acknowledges 
that  he  was  suspended  from  his  office  as  a  preacher  of  the  gospel  before 
said  marriage,  and  that  he  was  afterwards,  and  posterior  to  the  mar- 
ria^,  excommunicated  by  the  church  for  contumacy,  in  not  compearing 
before  them ;  that  he  was  licensed  to  preach  and  lecture,  and  was  admit- 
ted lecturer  in  the  Trone  church  of  Edinburgh,  but  that  be  never  was 
admitted  minister  to  any  particular  parish. 

4.  Mary  King. — Some  years  ago  deponent  was  servant  to  Mrs.  Sin- 
clair, in-dweller  at  Castle  Barnes,  which  is  near  to  the  house  of  James 
Dow,  gardener ;  deponent  kept  Mrs.  Sinclair's  child,  and  being  with  the 
child  in  Dow's  garden  she  was  desired  to  come  into  a  room  in  the  house ; 
deponent  then  saw  defendant  Dods  married  to  a  gentleman  v^ho  was 
caUed  Mr.  Wescombe ;  Mr.  David  Patterson  officiated  as  minister  and 
administered  the  marriage  vows  to  said  parties  which  they  took  and  the 
minister  thereupon  declared  them  married  persons.  So  far  as  she  re- 
members there  were  none  present  but  the  parties,  the  minister,  deponent, 
and  a  man  whose  name  she  knows  not,  this  was  in  March  about  seven 
years  ago  but  cannot  be  positive  as  to  the  year,  only  thinks  it  was  about 
seven  years  ago ;  has  seen  Dods  several  times  since  and  knows  her,  but 
does  not  remember  she  ever  saw  Wescombe  before  or  since. 

5.  Jane  M'Nair. — Deponent  knew  James  Dow,  gardener,  near  Castle 
Barnes ;  deponent  was  a  servant  in  his  family,  from  Martinmas  1740,  to 
Whitsuntide,  1741 ;  during  that  time  in  oiie  afternoon,  Rebecca  Dods, 
who  deponent  now  sees  in  Court,  and  one  Mr.  Wescombe,  who  depo- 
nent had  frequently  seen  before,  as  he  lived  in  Fountain  Bridge,  and 
who  had  often  frequented  Dow's  house,  and  with  them  one  Mr.  Patterson 
a  minister  of  the  Gospel,  who  deponent  had  occasion  to  see  frequently 
before  that  time,  and  knew  to  be  the  son  of  Mr.  Patterson,  who  was  one 
of  the  ministers  of  the  Gospel  of  St.  Cuthbert's  in  the  West  Kirk,  went 
into  a  room  in  Dow's  house  by  themselves ;  after  they  had  sat  some 
time  in  the  room  they  called  for  drink,  which  deponent  carried  into  the 
room  to  them ;  a  short  time  after,  two  men  and  a  woman  came  to  Dow's 
house,  and  asked  if  two  men  and  a  woman  were  there,  deponent  answer- 
ed, ''Yes,"  and  showed  them  into  a  room  where  the  company  was. 
Soon  after  pen  and  ink  were  called  for,  which  deponent  carried  into  the 
room  to  them  and  shut  the  door.  In  a  little  time  after  they  parted,  and 
Wescombe  and  Dods  went  to  the  westward  upon  the  Corstorphine  road, 
and  Patterson  went  eastward  towards  Edinburgh.  (Vide  the  evidence 
which  this  witness  gave  in  the  Commissary's  Court,  which  differs  in 
several  particulars  from  this.) 

6.  George  BIyth.— About  the  end  of  March,  1741,  Wescombe  and 
Dods  came  together  to  deponent's  house,  in  Corstorphine,  about  four  in 
the  afternoon ;  after  some  stay  he  called  for  deponent's  wife,  and  asked 
her  if  he  could  have  a  bed  there  that  night ;  she  answered  that  they 
might  have  two  beds ;  but  said  parties  both  agreeing  that  they  were 
married  together,  and  were  man  and  wife,  Mrs.  Blyth  made  up  one  bed, 
where  they  lay  that  night  toother ;  before  they  supped  deponent  went 
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up  stairs  to  them,  and  asked  Wescombe  concerning  Dods,  who  was  sit- 
ting in  the  room,  "  Is  this  your  lady  V*  he  answered  "  Yes,"  whereupon 
deponent  drank  to  them  and  wished  them  joy,  and  she  made  a  bow.  A 
few  days  afterwards  they  came  back  to  deponent's  house,  where  they 
lodged  a  night  in  the  same  manner  as  before. 

7.  Lucretia  Constable. — About  the  end  of  March,  1741,  Wescombe 
and  Dods  came  to  deponent's  house  in  Corstorphine,  in  the  afternoon, 
and  after  some  stay  he  called  for  deponent  and  bespoke  supper,  and  said 
that  he  and  Dods  were  to  stay  all  night,  and  asked  if  they  could  get  a 
bed ;  deponent  said,  if  the  woman  was  to  stay  there  they  behoved  to 
have  two  beds ;  he  answered,  that  she  was  his  wife  and  one  bed  would 
serve  them ;  deponent  said,  "  You  are  constantly  joking,"  he  answered 
and  swore  that  defendant  was  truly  his  wife,  and  he  wondered  deponent 
had  not  heard  of  his  marriage  before  that  time ;  deponent  said,  "  Mr. 
Wescombe,  I  thought  you  would  have  married  one  of  your  own  coun- 
trywomen ;"  but  he  said,  he  loved  defendant  better  than  any  of  his 
countrywomen.  Wescombe  called  for  deponent's  husband  and  owned 
Dods  ior  his  wife  before  him  ;  they  supped  and  breakfasted  together ;  a 
few  days  afterwards  they  came  again  to  deponent's  house,  where  they 
supped,  and  lay  in  bed  all  night,  and  breakfasted  next  morning. 

8.  John  Vicarage. — Deponent  heard  from  George  BIyth  and  his  wife, 
that  Wescombe  and  Dods  came  twice  to  their  house,  and  lodged  each 
time  there  all  night,  and  then  they  entertained  each  other  as  man  and 
wife;  proves  Wescombe's  letter  to  Dods,  in  which  he  subscribes  him- 
self her  most  loving  husband,  to  be  Wescombe's  hand-writing.  Dods 
had  been  employed  m  deponent's  family  as  a  sempstress,  for  about  twelve 
month's  before  she  was  married ;  she  had  a  good  character  and  behaved 
herself  virtuously.  Wescombe  became  acquainted  with  her  in  deponent's 
family  where  he  frequently  was  while  she  was  there.  It  is  most  frequent 
in  Scotland  for  a  woman  after  her  marriage  to  retain  her  maiden  name 
instead  of  using  her  husband's. 

9.  Elizabeth  Vicarage. — In  June  1741,  deponent  heard  that  Wescombe 
and  Dods  had  been  married  some  time  before,  and  that  he  was  gone  to 
London,  and  left  orders  for  her  to  follow  him ;  deponent  looked  upon 
them  as  married  persons,  because  she  heard  it  so  reported,  and  particu- 
larly by  George  BIyth  and  his  wife,  who  said  they  had  stayed  two  dif- 
ferent nights  at  their  house,  and  cohabited  as  man  and  wife.  In  Janu- 
ary 1742,  Dods  was  delivered  of  a  child,  which  was  baptised  by  Mr. 
Kerr,  at  desire  of  deponent's  husband ;  deponent  and  her  nusband  were 
present  thereat.  Dods  was  employed  by  deponent  as  a  sempstress  in  her 
family  for  some  time  before  her  marriage,  she  always  bore  a  good  charac- 
ter and  behaved  decently.  Wescombe  was  often  in  deponent's  house, 
where  he  saw  and  conversed  with  Dods,  but  deponent  never  heard  him 
acknowledge  his  marriage,  never  having  seen  him  since  his  marriage  was 
publicly  talked  of. 

10.  George  Kerr,  clerk. — About  six  years  ago,  Mr.  Vicarage  came 
to  deponent,  and  told  him,  that  Mr.  Wescombe  had  been  married  some 
time  to  Dods,  and  that  she  was  delivered  of  a  child,  which  he  desired 
deponent  to  come  and  baptise ;  deponent  accordins^ly  baptised  the  child, 
and  looked  upon  Mr.  Wescombe  and  Dods  as  married  persons,  or  else  he 
would  not  have  baptised  the  child,  especially  as  Dods  was  not  a  member 
of  deponent's  congregation. 

11.  Mary  Montgomerie. — ^In  June  1741,  Dods  came  to  deponent's 
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house  and  staid  some  days  with  her,  and  told  deponent  she  was  married 
to  Wescombe,  and  that  she  had  been  at  London  with  him  ;  while  she 
staid  at  deponent's  house  that  time,  deponent  heard  from  several,  and 
particularly  from  the  wife  of  James  Smith,  writer  in  Edinburgh,  that 
said  Dods  and  Wescombe  were  married  together ;  any  people  that  called 
for  Dods  at  deponent's  house,  inquired  for  her  by  the  name  of  Mrs.  Wes- 
combe ;  she  was  delivered  of  a  daughter  in  deponent's  house  in  January 
1742;  the  child  was  baptised  by  Mr.  George  Kerr,  o,f  the  English  cha- 
pel; Mr.  Vicarage,  of  the  Exchequer,  and  his  wife,  were  present  at  the 
baptism;  Dods  was  visited  by  several  people  of  character,  particularly 
by  one  Mrs.  Horsburgh,  and  by  Miss  Peggy  Oliphant,  and  they  treated 
her  as  the  wife  of  Mr.  Wescombe ;  and  deponent  looked  upon  her  as 
such. 

12.  Clement  Porter. — Deponent  knows  Wescombe  and  Dods ;  has  had 
frequent  occasion  to  see  Wescombe's  hand- writing ;  says  that  the  letter 
exhibited,  directed  to  Miss  Becky  Dods  is,  in  deponent's  juderment,  the 
handwriting  of  Wescombe ;  deponent  for  several  years  past  looked  on 
Wescombe  and  Dods  as  married  persons,  as  did  the  whole  neighbour- 
hood about  Fountain  Bridge,  near  Edinburgh. 

Read  Wescombe's  letter  to  Dods,  wherein  he  styles  himself  her  "  lov- 
ing husband." 

"P.  S.  I  beg  you  wilj  make  yourself  easy  till  you  hear  my  excuse 
for  my  behaviour." 

Witnesses  on  Wescombe's  first  allegation. 

1.  Alexander  Johnston,  musician,  examined  8th  Dec.  1749. — Deponent 
came  to  know  Patterson  about  twelve  years  ago,  by  seeing  a  great  mob 
one  evening  about  said  time,  as  he  was  passing  by  a  reputed  bawdy-house 
in  the  High-street  of  Edinburgh ;  upon  asking  what  was  the  matter,  de- 
ponent was  told  that  Patterson  had  been  there  marrying  a  young  couple, 
and  that  the  mother  of  the  woman  had  raised  the  said  mob  for  his  so  do- 
ing ;  and  soon  after  deponent  saw  said  Patterson  come  out  of  the  house, 
which  was  the  first  time  deponent  ever  saw  him>  but  had  before  heard 
his  character,  which  was  a  very  bad  one ;  about  two  years  after  said 
time,  said  Patterson  was  confined  in  the  Tolbooth,  a  prison  at  Edinburgh, 
for  marrying  people  irregularly,  without  banns  or  license,  and  without 
having  a  proper  authority  so  to  do,  he  being  a  minister  of  no  kirk,  or  in 
holy  orders,  and  for  keepm^  lewd  women  company ;  and  has  heard  he 
was  excommunicated  for  said  practices  by  the  kirk  of  Scotland,  before 
deponent  knew  him ;  about  eleven  or  twelve  months  a^,  said  Patterson 
then  being  an  excommunicate  person,  and  a  prisoner  m  the  Tolbooth, 
and  under  sentence  of  banishment,  and  the  common  hangman's  place 
bein^  then  vacant,  deponent  saw  Patterson  among  some  otner  prisoners 
commg  from  the  court-house  of  Edinburgh,  guarded  by  soldiers ;  on 
deponent's  asking  the  serjeant  of  the  guard  what  they  were  going  to  do 
with  Patterson,  he  said  that  Patterson  had  been  ofiering  himself  to  be 
common  hangman,  but  was  refused,  and  was  going  back  to  prison ;  Pat- 
terson was  in  the  Tolbooth  in  March  last,  and  believes  he  was  never  in 
holy  orders,  or  a  minister  of  any  church;  Wescombe  lived  near  Edin- 
burgh about  three  years,  and  left  it  about  nine  or  ten  years  ago ;  Robert 
Mackintosh  is  clerk  to  the  presbytery  of  Scotland,  and  the  proper  ofiScer 
to  si^n  the  extracts  from  the  presbytery  records ;  does  not  know  his  hand- 
writing; proves  the  hand- writing  of  John  Watson,  notary  public,  to  Ex- 
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hibit  A. — N.  B.  Exhibit  A  is  the  sentence  of  excommunication  against 
Patterson. 

2.  Lowry  Bonner,  ex.  December  1749. — Deponent  kept  a  public  house 
in  Edinburgh  for  six  years  before  be  came  to  England,  which  was  about 
a  year  and  a  half  ago ;  during  all  the  time  deponent  kept  said  house  he 
very  well  knew  David  Patterson ;  has  often  seen  him  perform  the  cere- 
mony of  marriage  between  several  couple,  at  least  ten  in  deponent's 

,  house,  and  always  performed  them  by  night ;  has  heard  he  was  excom- 
municated for  his  said  irregularities  long  before  deponent  knew  him, 
which  made  him  afraid  to  come  out  in  the  day  lest  he  should  be  taken  and 
put  in  prison;  he  was  not  a  minister  of  any  church  or  in  holy  orders  at 
the  time  deponent  knew  him,  but  has  heara  he  used  to  read  lectures  as  a 
student  in  Trone  church  in  Edinburgh,  but  never  has  done  so  since  depo- 
nent knew  him ;  said  Patterson  had  so  bad  a  character  in  Edinburgh  all 
the  time  deponent  ki)ew  him,  that  deponent  would  not  take  his  word  on 
any  account,  and  believes  he  would  not  scruple  taking  a  falaje  oath  if  be 
could  ffain  anything  thereby. 

3.  Andrew  Johnston,  servant. — Gives  Patterson,  whom  he  knew  for 
eight  years  before  October  1748,  a  very  bad  character;  says  he  used  to 
marry  people  irregularly,  and  was  in  prison ;  while  he  was  in  prison 
Margaret  Daviess  and  Margaret  Primrose,  two  women  of  bad  charac- 
ters, came  to  t^atterson  and  desired  him  to  give  them  certificates  of  their 
being  married  to  two  men,  but  their  names  deponent  cannot  now  recol- 
lect ;  Patterson  in  deponent's  presence  wrote  two  certificates  according 
to  said  women's  desire,  for  which  they  paid  him  two  shillings,  and  then  he 
confessed  that  he  had  never  seen  them  to  his  knowledge  before  that  time; 
deponent  never  heard  that  Patterson  was  in  holy  orders,  but  has  heard 
he  was,  before  deponent  knew  him,  morning  preacher  at  the  Trone 
church ;  when  deponent  came  to  England  Patterson  was  in  prison. 

Robert  Mackintosh  is  clerk  of  the  Presbytery  in  Edinburgh,  it  is  his 
office  to  si^n  extracts  from  the  presbytery  records. 

4.  William  Cauty,  cabinet  maker. — Proves  that  Dods  in  August  1747 
followed  one  William  Thompson  into  deponent's  shop  and  called  him 
Wescombe,  and  said  he  was  her  husband,  and  insisted  that  he  was  so,  but 
on  said  Thompson  and  deponent  assuring  her  his  name  was  Thompson, 
she  lifted  up  his  hat  which  was  then  flapped  over  his  face  and  tlien  con- 
fessed that  she  was  mistaken,  asked  his  pardon,  but  said  he  was  very 
like  her  husband  in  the  face ;  deponent  has  several  times  since  seen  said 
William  Wescombe,  and  says  there  is  a  particular  likeness  in  the  face  of 
the  said  William  Wescombe  to  William  Thompson. 

6.  Int.  Thinks  it  possible  to  mistake  Wescombe  for  Thompson,  or  vice 
versa. 

6.  Robert  Biggar. — Kno^vs  nothing  of  Patterson  of  his  own  know- 
ledge, but  hath  heard  that  about  nine  or  ten  years  since  he  was  a  lec- 
turer in  the  Trone  Church,  and  not  a  licensed  minister,  and  therefore 
incapable  of  performing  the  office  of  matrimony,  and  that  he  was  a  per- 
son of  a  profligate  life  and  conversation,  and  was  turned  out  of  his  em- 
ploynient  of  lecturing  for  getting  a  young  woman  with  child,  and  was 
afterwards  as  deponent  has  been  informra,  confined  a  prisoner  in  the 
city  gaol  at  Edinburgh  for  marrying  people  irregularly. 

Kead  exhibit  A.,  which  was  the  sentence  of  the  greater  exconlmunica- 
tion  of  Patterson,  dated  29th  December,  1742. 
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Witnesses  oo  Dod's  second  allegation. 

K  Alexander  Ross,  Gent.*  ex.  19th  March,  1749. — Proves  the  exhi- 
bited copy  of  the  proceedings  in  Commissary's  Court  of  Edinburgh  to 
be  a  true  copy,  sealed  with  the  seal  of  that  Court,  and  attested  by  the 
proper  officer. 

2.  David  Bruce,  Gent. — ^Proves  the  proceedings  in  the  Commissary's 
Court  to  be  signed  by  the  proper  officer ;  proves  Wescombe's  bill  of  ad- 
vocation to  the  Lords  of  Session. 

3.  Henry  Wardlaw,  Grent. — The  same  as  Bruce. 

Read  for  Dods  the  proceedings  in  Scotland  and  the  evidence  there. 

1.  David  Patterson. — Swears  he  married  the  parties ;  there  was  pres- 
ent a  young  man  and  woman  who  were  said  to  be  the  son  and  daughter 

of  James  Dow. 

N.  B.  In  the  Scotch  proceedings  Patterson  is  styled  Minister  of  the 
Gkmpel. 

2.  Georgd  Blyth. — Deposes  the  same  as  on  his  examination  in  this 
cause. 

3.  John  Vicarage. — Proves  Wescombe's  letter  to  Dods  in  which  he 
signs  "  loving  husband." 

4.  Clement  Porter. — ^Proves  said  letter  to  be  Wescombe's  writing, 
and  general  reputation  that  Dods  and  he  were  married. 

5.  Lucretia  Constable.  — Same  as  on  her  examination  here* 

6.  Jane  M'Nair. — ^James  Dow  had  a  son  named  Robert,  his  eldest 
son,  who  lived  with  him  from  Martinmass  till  about  the  beginning  of 
Aprils  1741,  when  he  went  to  London ;  James  Dow's  eldest  daughter 
Elizabeth  was  then  servant  in  Edinburgh,  and  was  frequently  in  her 
father's  family,  but  after  Whitsuntide,  1741,  she  went  to  London ;  never 
heard  said  Robert  or  Elizabeth  returned  to  Scotland ;  about  end  of 
March,  1741,  Dods,  Wescombe,  and  Patterson,  came  to  Dow's  house, 
and  said  Robert  Dow  being  there ;  Wescombe  carried  him  with  his  com" 
puny  into  a  room ;  Elizabeth  Dow  was  there  in  the  house  and  deponent 
thought  she  went  into  the  room  with  them,  but  cannot  be  positive ;  after 
shutting  the  door  they  remained  together  about  half  an  hour,  and  then 
Wescombe  called  for  pen  and  ink,  and  after  some  time  they  parted ; 
Patterson  went  towards  Edinburgh,  and  Wescombe  and  Dods  towards 
Corstorphine. 

7.  James  Dow. — Deponent  had  a  son  called  Robert,  and  daughter 
Elizabeth,  who  are  now  in  England. 

N.  B.    The  libel  in  Commissary's  Court  says,  Wescombe  and  Dods 

were  married  in  the  presence  of  Robert  Dow,  and Dow,  son  and 

daughter  of  James  Dow. 

Sentence  in  Scotland  3d  January,  1745,  which  was  made  absolute  on 
26th  June,  1745,  decreed  Wescombe  to  cohabit  with  Dods  as  his  lawful 
wife. 

Witnesses  on  Wescombe's  second  allegation  examined  in  Consistory. 

1.  Robert  Dow,  gardener. — Deponent  was  eldest  son  of  James  Dow, 
late  of  Castle  Barnes,  near  Edinburgh ;  proves  in  contradiction  to  Jane 
M'Nair's  evidence  in  the  Commissary's  Court,  that  he  came  from  Scot- 
land to  London  in  February,  1740-1,  and  continued  in  and  about  Lon- 
don for  several  years  after,  and  was  never  present  at  any  marriage 
between  Wescombe  and  Dods ;  and  deponent's  sistclr  Elizabeth  Dow, 
now  Bostell,  came'to  London  in  September  or  October,  1741 ;  deponent 
had  a  brother  also  named  Robert,  who  is  about  fifteen  years  old ;  but 
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deponent  and  his  sister  Elizabeth  are  the  persons  said  to  be  present  at 
said  marriage. 

Int.  2.  When  deponent  left  Scotland  he  left  a  brother  Robert  at 
home. 

2.  Elizabeth  Bostell,  alias  Dow,  examined  31st  Oct.  1750. — ^Depo- 
nent is  daughter  of  James  Dovf,  of  Castle  Barnes ;  deponent  came  to 
England  in  Oct  1741»  where  she  has  continued  ever  since ;  deponent's 
brother,  Robert  Dow,  came  to  England  about  ei^ht  months  before  depo- 
nent, and  has  continued  in  England  eight  or  nme  years  without  going 
to  Scotland ;  deponent  was  not  present  at  a  marriage  between  Wescombe 
and  Dods,  nor  did  she  ever  hear  of  such  marriage  till  within  three  years 
past,  when  Wescombe  called  upon  her  and  asked  her  about  said  mar^ 
riage,  which  deponent  knew  nothing  of;  she  and  her  said  brother 
Robert  are  the  persons  sworn  to  be  present  at  said  marriage. 

6.  Int.  Never  knew  of  any  marriage  ()erformed  at  respondent's  father's 
house ;  cannot  speak  to  Jane  M'Nair's  character ;  deponent's  father  had 
three  sons ;  Robert,  one,  is  dead. 

3.  Jane  Morison. — Deponent  is  daughter  to  James  Dow,  of  Castle 
Barnes ;  deponent  was  not  present  at  any  marriage  between  Wescombe 
and  Dods,  nor  did  she  ever  know  of  any  marriage  performed  in  her 
father's  house ;  deponent's  brother,  Robert  Dow,  left  Scotland  in  Feb- 
ruary last ;  was  nine  or  ten  years  since,  but  cannot  be  particular  which ; 
deponent  lived  with  her  said  father  from  her  birth  till  1743 ;  her  brother 
Robert  and  sister  Elizabeth  are  the  persons  sworn  to  be  present  at  said 
marriage;  Jane  M'Nair  behaved  honestly  in  deponent's  father's  house. 

8.  Int.  Deponent's  father  had  three  sons  named  Robert ;  Jane  M'Nair 
is  a  great  liar. 

Dr.  Simpson,  Chancellor  of  London,  was  of  opinion  Dods  ou^ht  to  be 
admitted  to  her  suppletory  oath,  as  prayed  by  tier,  and  she  bemg  pres- 
ent in  court,  immediately  took  the  oath,  and  swore  to  her  marriage 
with  Wescombe ;  whereupon  the  court  pronounced  for  the  validity  of 
the  marriage  between  Wescombe  and  Dods,  and  gave  sentence  accord- 
ingly on  19th  Feb.  1760-1. 

Wescombe  appealed  from  this  sentence  to  the  Arches,  where  the 
cause  was  heard  upon  the  same  evidence  on  this  day,  the  21st  of  Feb. 
1752,  when  I  ordered  the  suppletory  oath  to  be  read  as  part  of  the 
proofs,  and  confirmed  the  sentence  given  by  the  Chancellor  of  London, 
pronouncing  for  the  marriage. 


PREROGATIVE  COURT  OP  CANTERBURY. 

GRACE  against  CALEMBERG.— p.  76. 

Will  tet  aside  <m  the  ground  of  fraud,  and  for  &ilare  of  proof  with  respect  to  handwriting. 

Dr.  PauTs  opening  for  Grace* — General  Frampton  died  23d  Sept.  1749, 
his  will,  dated  2d  May,  1749,  gives  all  his  estate  to  Mary  Grace,  and  makes 
her  sole  executrix.  The  will  is  opposed  by  Henrietta  Calemberg,  deceased's 
coasin  and  next  of  kin;  will  found  in  his  bureau;  he  became  acquainted 
with  Grace  in  1743,  at  Speenhamland's,  where  she  kept  a  grocer's  shop ;  he 
promised  to  provide  for  her,  and  in  Oct.  1744,  she  came  to  London ;  the 
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GeDeral  took  lodging  for  her,  she  dined  and  supped  with  him,  and 
managed  his  afiairs>  and  was  in  great  favour  with  him ;  deceased  died 
in  the  country :  she  sent  notice  thereof  to  a  Mr.  Joshua  Sharpe,  who 
said  he  was  well  assured  there  was  a  will.  28th  Sept.  1749  she  came  to 
town ;  search  made  for  a  will  that  ni^ht,  but  none  found  ;  on  8th  Novem- 
ber, 1749y  the  will  was  found  in  bis  study,  among  papers  of  moment, 
pinned  in  a  book,  which  was  in  his  bureau.  The  great  question  is, 
whether  the  paper  is  deceased's  hand-writing;  we  have  proved  it  to  be 
so  by  five  witnesses  on  the  condidit;  an  exhibit  marked  A,  is  admitted 
to  be  his  handwriting ;  we  have  examined  several  witnesses,  who,  by 
comparing  the  will  with  exhibit  A,  swear  they  believe  both  papers 
were  wrote  by  the  same  person ;  we  have  proved  the  will  to  be  de- 
ceased's hand-writing  by  fifteen  witnesses ;  they  the  contrary  by  eight* 
Affection  to  Grace  proved ;  exhibit  A,  which  is  a  draught  of  a  will 
wrote  by  deceased,  snows  he  intended  to  give  all  his  fortune  to  one  per* 
son,  and  that  a  woman ;  they  have  pleaded  that  paper  A  related  to  one 
Mrs.  Dean,  who  died  in  1745,  but  it  was  wrote  in  1747  ;  promises  of 
providing  for  Grace  proved;  in  June,  1749,  the  general  told  her  he  had 
settled  his  afiairs  and  provided  for  her. 

Dr.  Jenner,  contra,  for  Calemberff. — Calemberg  is  cousin-german, 
once  removed,  and  one  of  the  next  of  kin  to  deceased ;  he  died  at  Bat* 
tley  Abbey  in  Sufiblk,  2dd  December,  1749.  On  28th  September, 
Grace  and  Captain  Rooke  came  to  town  together.  Mr.  Joshua  Sharpe, 
Rooke,  and  Grace  searched  that  night,  but  could  -find  no  will ;  next 
morning  Sharpe  and  Rooke  searched  again  for  five  or  six  hours.  Two 
of  her  witnesses  swear  they  did  not  search  on  the  29th.  Mrs.  Calem* 
berg  applied  for  administration  17th  October.  Sharpe  told  Grace,  a 
caveat  was  entered ;  she  replied,  '*  I  will  oppose  Calemberg's  having  ad« 
ministration."  They  have  examined  witnesses  to  prove  the  finding  of 
the  will  on  8th  November ;  but  some  say  it  was  found  in  the  bureau, 
and  some  in  the  cupboard,  and  vary  in  other  particulars.  Grace  is  a 
common  prostitute,  and  is  a  married  woman;  she  did  not  live  with 
deceased  when  the  will  bears  date,  but  lived  in  an  bouse  of  her  own,  vet 
the  will  recites  that  she  then  lived  with  him.  They  have  pleaded  that 
deceased  was  in  a  bad  state  of  health  when  he  declared  in  favour  of 
Grace  in  June,  1749,  but  yet  her  own  witnesses  prove  he  was  then  in 
good  health.  2d  May,- 1749,  Gibbs  sa]^s  deceased  sent  for  him  to  buy 
him  some  coolers,  that  he  waited  some  time  before  he  saw  deceased,  and 
then  deceased  made  excuse  for  keeping  him  so  long,  and  said  he  had 
been  making  his  will ;  these  coolers  were  sent  to  Battley  Abbey  in  April 
1740.  The  main  question  is,  whether  the  will  is  deceased's  liand-writ* 
ing;  deceased  was  major-general  in  1743,  and  lieutenant-general  in 
1747.  Mrs.  Dean  died  m  October,  1745,  while  he  was  a  major-eeneral ; 
he  styles  himself  so  in  paper  A.  We  insist  the  will  pleaded  is  a  forgery; 
every  thing  that  is  given  to  Grace  will  vest  in  her  husband. 

Evidence. 

3d.  Article  of  Grace's  condidit,  read  by  Calemberg's  counsel,  pleads 
finding  the  will  in  deceased's  bureau  on  8th  of  November,  1749,  with 
papers  of  moment,  pinned  to  a  leaf  of  military  orders. 

Witnesses  for  Grace. 

1.  Gibbon  Jones,  Clerk. — ^Beginning  of  June,  1749,  deceased  came  to 
live  at  Battley  Abbey,  near  deponent,  and  then  thev  became  intimate 
together,  and  deponent  often  saw  deceased  write,  and  is  acquainted  with 
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his  writing;  verily  believes  the  whole  of  the  will  pleaded  was  wrote  by 
deceased ;  deponent  has  transcribed  papers  from  deceased's  writing. 

Int.  4.  Has  often  seen  deceased  write,  particularly  on  2d  August, 
1749. 

2.  Greorge  Wright,  Esq. — ^Deponent  first  saw  deceased  in  October, 
1748 ;  often  saw  him  write ;  verily  believes  the  whole  will  is  deceased's 
hand-writing. 

2.  Int.  Respondent  was  not  intimate  with  deceased. 

3.  Joseph  Littlewood.— In  May,  1747,  deponent  became  servant  to 
deceased;  has  often  seen  him  write;  verily  believes  the  whole  will  is 
deceased's  writing;  8th  November,  1749,  Mr.  Lechniere,  Sherman, 
Gibbs,  and  deponent,  searched  for  a  will,  and  Gibbs  found  the  will 
pleaded  in  a  book  of  orders ;  Gibbs  shook  the  book,  nothing  fell  out  then  ; 
he  then  threw  it  down  on  the  back,  and  it  opened  in  the  place  where  the  wiU 
was  pinned ;  it  was  in  the  bureau, 

1.  Int.  He,  respondent,  is  not  yet  discharged  from  deceased^s  service. 
4.  Int.  Respondent  almost  daily  saw  deceased  write.  6.  Int.  They 
were  about  an  hour  searching  for  the  will  before  it  was  found.  7.  Int. 
Tjliey  were  not  instructed  to  Took  into  the  book  where  the  will  was.  13. 
Int.  Grace  had  the  key  of  the  bureau  at  deceased's  death,  deceased  hav^ 
ing  delivered  it  to  her  before  his  death.  5.  Int.  Grace  came  frequently  to 
deceased,  and  when  he  went  out  of  town  he  left  his  house  in  her  care ; 
she  dined  at  deceased's  table. 

4.  John  Gibbs,  broker. — Deponent  first  came  to  know  deceased  about 
ten  years  ago,  in  camp  at  Hounslow,  when  deponent  was  servant  to 
Colonel  Lee ;  deponent  has  bought  many  things  for  deceased,  and  has 
received  several  notes  from  him,  and  has  often  seen  him  write ;  verily 
believes  the  will  is  all  of  deceased's  hand-writing ;  deponent  beins  sent 
for  by  Grace  on  6th  November,  deponent,  Lechmere,  Sherman,  and  Lit- 
tlewood, searched  for  the  will ;  did  not  find  it  in  the  bureau^  but  found  it 
in  a  cupboard  or  sUp  adjoining  to  the  bureau ;  deponent  shook  several 
books;  no  will  fell  out ;  deponent  said  he  had  heard  of  wills  pinned  into 
books,  deponent  turned  over  the  book  of  orders  leaf  by  leaf  and  when  he 
had  turned  over  near  half  the  book,  he  found  the  will;  deponent  read  it  in 
their  presence,  and  then  delivered  it  to  Lechmere,  and  went  up  to  tell 
Grace  of  it. 

5.  Int.  Deceased  held  Grace  in  great  esteem.  7. 'Int.  Was  not  in- 
structed to  look  into  the  book  of  orders,  but  to  search  in  general.  9.  Int. 
The  pin  with  which  the  will  was  fastened  was  bright;  a  few  days  after 
the  fire-works  in  April,  1749,  deceased  sent  for  deponent,  and  kept  him 
some  time  waiting,  and  then  deceased  sent  for  deponent  in,  and  said, 
"  Gibbs,  I  beg  your  pardon  for  making  you  stay,  for  your  time  is  precious^ 
bui  1  have  been  uniting  a  little  wilV*  14.  Int.  Grace  was  not  present 
when  the  will  was  found,  but  was  in  great  surprise  when  she  was  iold 
of  it. 

N.  B.  There  is  nothing  in  the  ninth  interrogatory  to  lead  Gibbs  to 
speak  to  the  declarations  he  says  deceased  made  to  him,  Hiai  he  had  been 
writing  a  little  unll. 

5.  Thomas  Lechmere,  attorney  at  law. — Deponent  was  present  on  the 
8th  November  at  the  search  for  a  will ;  deponent  was  carried  thither  by 
Sherman;  Grace  was  in  bed,  and  ^ve  them  the  key  of  the  bureau,  ai\d 
they  began  the  search ;  before  Gibbs  and  Littlewood  came,  they  looked 
over  several  bundles  of  papers  and  books,  &c. ;  deponent  proposed  to 
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look  over  deceased's  MS.  books>  and  desired  them  to  turn  the  books  over 
leaf  by  leaf,  believes  the  search  made  by  Sharpe  was  a  slight  one,  because, 
on  13/A  November,  he  told  deponent  he  had  only^hook  the  books ;  the  -will 
was  found  by  Gibbs  pinned  to  a  leaf. 

6.  Int.  Will  found  after  about  an  hour's  search.  14.  Int.  Do  not  re- 
member what  emotions  Grace  showed  on  the  will  being  read  to  her. 
15.  Int.  Deponent  is  solicitor  for  Grace ;  is  not  obliged  to  answer  what 
meetings  he  has  been  at  relating  to  this  cause.  16.  Int.  Expects  no  re- 
ward for  his  evidence. 

6.  John  Sherman. — Deponent  was  many  years  employed  by  deceased 
as  upholsterer ;  Grace  desired  deponent  to  bring  an  attorney  and  search 
for  a  will;  deponent  went  on  8th  November  with  Lechmere;  Grace 
gave  them  the  key  of  the  bureau,  and  deponent  and  Lechmere,  in  p-e- 
sence  of  Liitlewood,  searched,  and  then  Gibbs  came  and  they  searched 
the  books  and  Gibbs  cried  out  hastily,  **  H^re  is  something,"  and  pre- 
sently said,  ^*  it  is  the  will ;"  some  papers  of  consequence  found  in  the 
same  cupboard  with  the  will. 

2.  Int.  Respondent  was  intimate  with  deceased  as  one  of  his  trades- 
men for  six  years  before  his  death. 

7.  William  Hancock. — Deponent  was  servant  to  deceased ;  often  saw 
him  write ;  but  has  not  seen  him  write  his  name  as  he  remembers ;  verily 
believes  the  whole  will  is  deceased's  hand-writing. 

The  will  read,  and  also  exhibit  A,  a  draft  or  copy  for  a  will  with 
blanks. 

Witnesses  for  Calemberg. 

1.  Thomas  Henshaw.— ^ary  Grace  bears  a  bad  character  at  New- 
berry and  that  neighbourhood. 

2.  John  Carey. — Has  known  Grace  twenty  years ;  she  had  a  general 
bad  character,  but  knows  no  facts. 

3.  John  liOnsdale,  Esq. — Nothing  material. 

4.  John  Spackman,  Clerk. — Grace  had  a  bad  reputation  at  Newberry ; 
kept  company  with  the  officers,  and  was  esteemed  an  adultress ;  her 
general  reputation  very  bad. 

2.  Int.  Respondent  had  no  acquaintance  with  Grace.  9.  Cannot  be- 
lieve she  would  forge  a  will ;  knows  no  crime  she  was  guilty  of,  save 
some  follies  and  extravagances  he  believes  she  was  guilty  of,  with  respect 
to  her  husband. 

6.  Thomas*  Penrose,  Clerk. — Knew  Grace  thirteen  years  ago ;  she 
was  commonly  esteemed. a  whore  to  the  officers  at  Newberry,  but  can- 
not infer  from  thence  that  ^he  would  force  a  will. 

6.  Richard  Halt,  Esq. — Grace  reputed  a  whore  to  the  officers. 

7.  Richard  Quilling. — In  1743-4,  deponent  went  to  live  as  servant 
with  deceased,  and  left  him  in  March,  1748 ;  first  knew  Grace  in  1744 
at  Reading  races,  where  she  lodged  in  the  same  house  with  deceased ; 
she  dined  at  the  Pelican  at  Speenhamlands  with  deceased  and  his  officers, 
and  no  other  woman  was  present;  she  was  generally  reputed  to  be 
whore  to  the  officers  at  Newberry;  she  came  to  London  in  Oct.  1744, 
and  came  to  deceased's  house ;  she  staid  with  him  about  an  hour,  and 
then  they  went  out  together  and  returned  and  supped  with  deceased  at 
night,  and  went  away  oy  herself;  she  often  came  to  deceased's  house  to 
dinner  and  supper;  but  when  gentlemen  of  rank  dined  with  deceased 
she  was  not  present;  in  July,  1745,  Grace  came  to  deceased  in  the 
country,  and  staid  with  him  one  night;  in  January,  1746-7,  deceased 
ordered  deponent  to  take  in  no  letters  or  parcel  that  came  from  Grace> 
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and  gave  the  same  orders  to  the  rest  of  the  servants^  and  ordered  him 
not  to  let  her  in ;  a  letter  from  her  was  refused,  and  she  was  denied  ad- 
mittance ;  but  she  forced  her  way  in,  and  in  the  struggle  at  her  getting 
in  at  the  door  she  said  she  was  hurt ;  deceased  angry  at  her  coming, 
ordered  Sherman  not  to  give  her  credit  for  goods ;  Grace  did  not  live  in 
deceased's  house  while  deponent  was  his  servant ;  deceased  showed  Mrs* 
Dean  great  regard,  she  died  in  October,  1745. 

7.  Int.  Grace  had  not  the  management  of  deceased's  afiairs. 

8.  Elizabeth  Quilling. — Deppnent  went  to  serve  deceased  in  1744,  and 
continued  with  him  till  April,  1748 ;  in  1744  Grace  came  to  deceased's 
house  with  her  servant  and  baggage ;  gives  same  account  as  the  last 
witness ;  deceased  told  deponent  she  need  not  make  any  addition  to  his 
dinner  for  Grace ;  deposes  the  same  as  Richard  Quilling  about  not  re- 
ceiving letters  from  her,  and  her  forcing  herself  into  deceased's  house, 
&c. ;  deceased  talked  angrily  to  her;  Dean  died  in  October,  1745; 
Grace  did  not  manage  deceased's  affairs. 

4.  Int.  Believes  she,  Grace,  breakfasted  with  deceased  the  morning 
she  made  a  disturbance  at  his  door,  and  forced  herself  into  deceased's 
house. 

9.  John  Spencer. — Deceased  had  a  great  regard  for  Mrs.  Dean,  and 
advised  with  her  about  his  affairs,  and  allowed  her  an  annuity  of  up- 
wards of  20/.  a  year ;  declared  he  would  provide  for  her,  but  did  not  say 
he  would  leave  her  his  whole  fortune. 

6.  Int.  Dean  refused  to  dine  with  Grace. 

10.  Lybiat  Bodmyn. — 3.  Int.  Deponent  does  not  believe  Grace  would 
be  guilty  of  any  manner  of  crime. 

11.  Thomas  Cowslade. — 3.  Int.  The  same.  N.  B.  These  two  wit- 
nesses were  only  read  to  the  3.  Int. 

12.  Joshua  Sharpe,  Gent. — Deponent  well  knew  deceased  about 
twelve  years  before,  and  to  his  death,  and  did  business  for  him ;  Grace 
took  possession  of  deceased's  keys  and  effects  at  his  death,  particularly 
of  his  bureau;  28th  September  1749,  deponent  went  to  deceased's  house 
at  Grace's  desire  to  inspect  his  papers  to  see  for  a  will ;  deponent,  Grace, 
and  Haman  Rooke,  Esq.,  searched  the  bureau  and  bookcase  in  deceas- 
ed's study  where  he  kept  his  papers  of  moment ;  they  searched  said 
bureau  with  great  care^  and  found  many  papers  relating  to  his  regiment 
and  stock,  but  the  draft  of  a  will  marked  A,  was  not  found  at  that  time, 
but  was  found  the  next  day ;  deponent  did  carefully  search  all  the  papers 
and  MS.  books^  but  not  so  particularly  as  to  go  over  the  books  leaf  by  leafy 
and  shook  said  books  but  found  no  unil,  S^c, ;  deponent  made  appointment 
to  search  by  day-light  the  next  morning  at  nine  o'clock.  On  29th  Sep- 
tember 1749,  deponent  went  accordingly  next  morning,  but  Rooke  not 
being  come,  deponent  and  Grace  again  inspected  said  books  and  papers, 
Rooke  then  came  and  searched  with  them,  and  deponent  did  then  care- 
fully^ circumspectiy^  and  minutely,  inspect  all  the  papers  and  MS,  books 
found  in  said  study ^  and  bureau,  and  cupboard,  aforesaid;  in  examining 
said  books,  deponent  looked  at  each  end  of  them,  and  also  into  many  of  the 
leaves,  to  see  if  he  could  find  any  loose  papers  therein,  and  shook  many 
of  said  books  and  laid  them  open  with  their  backs  downwards,  and  held 
the  leaves  up  loose  and  run  his  hand  over  them  in  such  manner  as  they 
might  easily  open  if  there  were  any  pape/s  between  the  leaves,  and  such 
papers  as  he  found  in  the  books  he  did  carefully  peruse ;  he  spent  a  con- 
siderable time  in  this  search  but  found  no  will ;  if  the  will  pleaded  in 
this  cause  bad  been  then  pinned  to  any  of  the  books  and  stuck  <ml  bej/cni 
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the  leaves,  he  should  certainly  have  found  it;  believes  he  should  have  seen 
it  if  the  will  had  been  then  pinned  to  any  leaves  of  those  books,  but  cannot 
depose  with  more  certainty  that  it  was  not  there ;  found  draft  A,  in  a 
travelling  case  which  deceased  had  in  the  country,  but  not  in  the  same 
condition  it  now  appears,  great  part  of  the  paper  having  been  torn  off 
from  the  bottom  with  part  of  the  endorsement,  and  with  addition  at  the 
top  "  a  copy  of  my  will/*  which  words  were  not  there  when  it  was  found, 
and  they  are  not  deceased's  hand-writing;  deponent  delivered  it  to  Grace 
in  the  condition  it  was  found ;  17th  October,  1749,  after  deponent  had 
directed  a  caveat  to  be  entered,  deponent  acquainted  Grace  therewith, 
and  that  Calemberg  applied  for  administration ;  she  asked  deponent  if 
he  had  heard  of  any  will  of  deceased's ;  deponent  said  no,  and  did  not 
expect  to  find  one ;  she  replied  she  had  searched  every  where  and  could 
not  find  one,  and  asked  deponent  what  she  should  do ;  deponent  told  her 
Colonel  Lyttleton,  for  Calemberg,  had  applied  for  administration  ;  she  ex- 
pressed CTeat  emotion  at  the  thoughts  of  Calemberg  having  deceased's 
estate;  deponent  said  he  did  hot  see  who  could  hinder  it;  she  replied 
with  warmth,  thai  she  wmdd  oppose  her  having  the  estate ;  deponent  has 
often  seen  deceased  write  ana  subscribe  his  name,  and  is  well  acquaint- 
ed with  his  writing;  verily  believes  tlie  mil  pleaded  is  not  deceased's 
hand-writing,  and  was  not  made  or  signed  by  him,  which  deponent  thinks 
is  clear  by  comparing  it  unth  papers  deponent  knouts  to  be  deceased's 
ivriting ;  verily  believes  no  part  ot  said  will  was  wrote  by  deceased ; 
thinks  the  will  and  the  papers  exhibited,  viz.  Nos.  1,  2,  3,  4,  and  5,  are 
materially  difieredt ;  proves  those  exhibits  to  be  deceased's  writing ;  be- 
lieves the  will,  and  exhibits  A,  and  Nos.  1, 2, 3, 4,  and  5,  were  not  wrote 
by  the  same  person. 

1.  Int.  Has  often  seen  deceased  write  in  presence  of  several  persons. 
5.  Int.  Thinks  it  clear  the  will  is  not  deceased's  hand-writing.  9.  Int. 
Respondent  searched  ^re  or  six  hours  in  the  two  days. 

13.  Haman  Rooke,  Esq.  Deponent  well  knew  deceased  five  or  six 
years ;  was  with  him  when  he  died,  and  came  with  Grace  to  town,  she 
possessed  herself  of  deceased's  keys  and  effects  before  deceased  was 
Duried,  Grace  told  deponent  deceased  had  frequently  told  her  he  had 
provided  for  her,  and  she  sent  for  Joshua  Sharpe  to  search  for  a  will ; 
28th  September,  1749,  deponent,  Sharpe,  and  Grace  searched  deceased's 
bureau  and  book-case  in  nis  study ;  they  diligently  searched  his  bureau 
and  cupboards,  S^c.  and  carefully  inspected  all  the  papers  and  shook  all 
the  M8.  books ;  next  day  Sharpe  went  again  to  deceased's  house,  and  they 
all  three  searched  again  all  the  papers  and  written  books,  but  could  find 
no  will,  &c. ;  verily  believes,  if  any  wiU  had  then  been  pinned  to  any  leaf 
of  a  book,  they  must  cejHainly  have  seen  i/ie  same ;  they  found  draft  A  in 
a  writing-box ;  said  paper  A  has  been  torn  and  altered  since ;  verily  be- 
lieves deceased  had  not  an  intention  to  make  any  will,  and  did  not  write 
or  sign  the  will  pleaded ;  and  it  is  not  like  deceased's  hand-w^riting,  and 
verily  believes  it  was  not  wrote  or  signed  by  him ;  and  it  clearly  appears 
to  be  a  different  hand-writing  from  the  six  exhibits,  and  was  not  wrote 
by  the  same  person. 

9.  Int.  Refers  to  his  deposition.  N.B.  He  is  asked  how  long  time  it 
would  take  up  carefully  to  examine  all  the  papers,  dec.  10.  Int.  They 
maije  a  searcn  on  29th  September.  13.  Int.  Heard  deceased  say  Grace 
was  of  great  service  to  him  in  the  country,  but  does  not  remember  to  have 
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heard  him  say  directly  he  would  provide  far  her  or  leave  her  any  thing  ; 
in  coming  to  town  Grace  said  deceased  told  her  he  had  provided  for  her. 

14.  Thomas  Fisher,  Esq. — Deponent  was  agent  to  deceased's  regi- 
ment; knows  his  hand-writing;  verily  believes  the  mil  pleaded  is  not  de- 
ceased^s  handwritings  and  was  not  subscribed  by  him^  and  he  tJtinks  it 
clear  upon  view  of  the  will;  deceased  always  wrote  a  free  hand ;  will  is 
wrote  IS  a  very  stiff  manner;  the  will  and  the  exhibits  do  not  appear  to 
depondent  to  be  wrote  by  the  same  person ;  believes  the  will  is  a  coun- 
terfeit imitation  of  deceased's  writing,  for  most  of  the  words  in  the  will 
and  draft  A  begin  with  letters  in  the  same  form,  and  therefore  believes 
it  was  copied  from  the  draft  A. 

3.  Int.  Esteems  himself  skilful  in  writing. 

15.  John  Parker,  Esq. — Deponent  knew  deceased  twenty  years ;  knows 
his  hand-writing;  verily  believes  the  will  pleaded  was  not  wrote  or 
subscribed  by  deceased ;  several  letters,  particularly  the  great  E's,  differ 
from  deceased's  handy  and  the  small  t's  and  v's ;  the  word  **  revoke"  is 
misspelt,  being  wrote  rovoke,  and  deceased  was  a  better  scholar,  and  de- 
ponent is  well  satisfied  fie  would  not  have  described  Grace  his  loving  and 
affectionate  friend^  and  is  assured  he  would  have  benefitted  some  of  the 
Calembergs,  to  whom  deponent  has  heard  him  declare  he  was  related , 
and  from  whom  he  and  many  English  officers,  and  deponent  in  particular, 
in  Flanders,  received  great  civilities,  in  respect  to  deceased ;  it  appears 
to  deponent,  beyond  doubt,  that  the  will  is  not  deceased's  hand-writing. 

1.  int.  Respondent  almost  daily  received  written  orders  from  deceas- 
ed. 5.  Int.  The  exhibits  1,  2,  3,  4  and  5,  agree  witli  one  another,  and 
widely  differ  from  the  will. 

16.  John  Williams,  writing-master. — Believes  the  exhibits  A,  and  No. 
1,  2,  3,  4,  5,  were  wrote  by  tne  same  person,  but  the  will  is  not  wrote  by 
the  person  who  wrote  them ;  mentions  many  variations ;  the  several  per- 
sons who  were  present  with  respondent  to  inspect  the  will  and  said  ex- 
hibits, agreed  tney  were  different  hands. 

N.  B.  The  exhibits  A,  apd  No.  1,  2,  3,  4,  5,  are  agreed  on  both  sides, 
to  have  been  wrote  by  deceased. 

17.  Charles  Gardiner,  engraver. — Deposes  the  same  in  all  respects; 
mentions  several  letters,  and  the  word  and,  which  he  says,  differ  in  the 
will  from  the  exhibits. 

3.  Int.  Respondent  has  no  doubt  but  that  the  will  and  the  exhibits 
were  wrote  by  different  persons. 

J 8.  William  Chinnery,  writing-master. — The  same  as  the  others;  is 
clear  the  will  and  exhibits  were  wrote  by  different  persons ;  no  one  letter 
in  the  subscription  to  the  will  appears  to  be  me  same  hand  as  the  subscript 
tions  to  the  exhibits, 

19.  John  Spencer. — Deponent  knew  deceased  about  sixteen  years; 
deponent  well  acquainted  with  his  hand-writing ;  verily  believes  deceas- 
ed did  not  write  or  sign  the  will  pleaded ;  the  exhibits  and  will,  he  verily 
believes,  are  wrote  by  different  persons. 

Witnesses  for  Grace. 

1.  Anne  Phillips. — Grace  and  her  husband  lived  together  in  reputa- 
tion at  Speenhamlands,  and  she  had  a  good  character,  and  took  care  of 
his  affairs,  and  behaved  with  circumspection ;  the  husband  hurt  himself 
by  his  own  extravagance ;  deponent  and  Grace  have  dined  together  with 
deceased  at  Newbury,  and  he  seemed  to  have  sreat  regard  for  Grace, 
and  he  often  pressed  her  to  come  to  London  and  live  witn  him;  solemnly 
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declaring  to  her  he  would  provide  for  her  handsomely  so  long  as  she  lived; 
Grace  came  to  town  upon  deceased^ s  offer. 

2.  Martha  Reeves. — Grace  used  to  be  much  with  deceased ;  she  al- 
ways bore  a  good  character ;  deceased  was  in  a  good  state  of  health  when 
he  went  to  BcUley  Abbey y  where  he  died ;  Grace  breakfasted  with  him  that 
morning ;  when  he  was  going,  she  cried,  deceased  said,  **  Molly,  what 
do  you  cry  for  ?"  she  answered,  "  To  think  you  are  going  so  far ;"  he  re- 
plied f  "  You  havenoneedtocryyl  have  taken  care  of  you,  for  I  have  settled 
my  affairs,  and  provided  for  you  to  your  satisfaction ;"  deponent  under- 
stood he  meant  his  will. 

N.  B.  12th  Art.  of  Grace's  allegation  pleads  he  was  in  a  bad  state  of 
health. 

1.  Int.  3tio.  loco.  Grace  has  always  borne  the  character  of  a  modest 
woman,  4.  Int.  Has  heard  some  people  say,  she  was  deceased's  mistress. 
Respondent  is  servant  to  Grace. 

3.  Thomas  Skuce. — Proves  Grace  often,  almost  daily,  went  to  de- 
ceased's house,  and  she  behaved  as  mistress  of  his  house ;  believes  de- 
ceased had  a  good  opinion  of  her,  and  trusted  her ;  she  went  to  Batley 
Abbey  in  July,  1749:  deceased  treated  her  as  a  beloved  friend  and 
wife,  she  did  not  He  at  deceased^s  house  in  London. 

N.  B.  4th  Art.  of  Grace's  allegation  pleads  she  on  9th  of  June  1749» 
went  and  lived  at  deceased's  house  in  Berkeley  Square,  till  14th  July 
1749. 

5.  Int.  Does ,  not  believe  any  man  can  swear  to  papers  being  wrote 
with  the  same  ink. 

1.  Int.  3tio  loco.    Grace  always  bore  a  good  character. 

4.  Jane  Sparrow. — Deponent  has  known  Grace  from  a  girl,  she  and 
her  husband  kept  a  grocer's  shop,  and  she  had  a  good  character,  and  was 
esteemed  a  prudent  woman ;  to  make  her  husband's  affairs  easy,  she 
parted  with  her  jointure  of  2000/.;  she  managed  her  affairs  with  prudence, 
and  had  a  goocf  reputation ;  deponent  once  dined  with  deceased  and 
Grace  at  his  house  in  town  ;  knows  she  had  the  keys  of  his  plate. 

5.  Jane  Kite. — Has  known  Grace  from  a  child;  she  bore  a  good 
character,  and  was  so  esteemed  to  do  at  Newberry ;  in  Nov.  1744,  she 
came  to  London ;  deponent  had  often  dined  with  her  at  deceased's  house 
in  town. 

1.  Int.  3tio  loco.  Grace  behaved  in  a  chaste  and  virtuous  manner. 
4.  Int.  Has  heard  people  say  she  might  be  deceased's  mistress. 

6.  John  Kite. — Grace  was  esteemed  at  Newberry,  and  bore  a  good 
character,  and  was  not  extravagant,  but  behaved  with  prudence ;  be- 
lieves she  paid  many  debts  after  her  husband  left  her. 

5.  Int.  2do  loco.  Does  not  believe  the  will  and  the  writing  in  the 
pocket-book  were  wrote  with  the  same  ink. 

7.  Ebenezer  King. — Never  heard  Grace  was  the  occasion  of  her  hus- 
band's ruin,  but  she  always  behaved  as  a  prudent  wife,  and  paid  some 
of  his  debts. 

1.  Int.  She  behaved  with  freedom,  which  made  her  chastity  suspected. 
3.  Int.  Believes  she  may  have  wronged  her  chastity,  but  not  till  since 
her  husband  left  her.    4.  Int.  Has  heard  she  was  deceased's  mistress. 

8.  Benjamin  Collins. — Grace  bore  a  good  character  in  respect  to  her 
dealings ;  she  paid  debts  of  her  husband's. 

9.  €eorge  Phillips. — Gives  Grace  a  good  character ;  believes  her  hus- 
band was  ruined  by  his  own  extravagance,  and  not  by  her  neglect. 

Vol.  v.  41 
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10.  James  Brown. — Gives  Grace  a  good  character. 

11.  Bartholomew  Price. — Grace  always  had  a  good  character,  and 
was  well  esteemed  in  her  neighbourhood. 

12.  James  Johnston. — Mr.  Grace  carried  on  a  great  grocer's  trade 
with  credit ;  never  heard  but  that  producent  bore  a  good  character  in 
the  neighbourhood. 

Witnesses  for  Grace  on  another  allegation. 

1.  John  Gibbsy  examined  before. — ^race,  to  deponent's  knowledge, 
lived  with  deceased  about  five  years  before  his  death,  and  managed  his 
family,  and  dined  with  him ;  and  deceased  spoke  of  her  with  great 
esteem ;  and  believes  such  esteem  continued  to  his  death ;  28th  April, 
1749,  deponent  sent  to  deceased's  country-house  sundry  household  goods 
of  various  kinds,  and  particularly  coolers;  on  2nd  May  1749,  or  there- 
abouts, deponent  received  a  message  from,  and  wient  to  deceased  in  the 
morning,  and  waited  some  time,  but  at  length  was  called  up,  and  then 
deceased  said, "  Gibbs,  I  ask  your  pardon  for  making  you  waU^forl  know 
your  time  is  precious;  but  I  have  been  about  some  material  business, 
vyriting  a  little  unll/^  or  to  that  effect ;  and  then  ^ave  deponent  orders  to 
go  to  Satley  Abbey  to  get  the  goods  put  up,  which  deponent  did  on  5th 
of  May. 

N.  D.  7.  Art.  of  Grace's  allegation  read,  pleads  deceased  on  2d  of 
May  sent  for  Gibbs  to  buy  some  coolers. 

4.  Int.  Cannot  be  exact  to  the  day  when  such  discourse  passed ; 
but  it  was  about  2d  of  May.  5.  Int.  ^lieves  the  writing  in  folio  1 1  of 
pocketbook,  and  the  will,  were  not  wrote  with  the  same  ink.  8.  Int.  Be- 
lieves the  will  was  wrote  with  the  free  hand  as  the  exhibits  are. 

2.  Thomas  LechmerCi  Gent. — Bolt  and  deponent,  as  commissioners 
for  appraising  deceased's  efiects,  were  two  days  employed  above  four 
hours  in  inspecting  deceased's  papers ;  proves  exhibit  marked  C,  signed 
Charles  Frampton,  entered  in  the  Auditor's  office. 

M.  B.  8th  Art.  of  Grace's  allegation  pleads  the  11th  folio  of  pocket- 
book  was  wrote  with  same  ink  that  was  in  deceased's  standish  on  2nd 
May,  1749,  with  which  he  wrote  the  will ;  and  the  said  11th  leaf  was 
wrote  by  deceased,  and  that  and  the  will  were  wrote  with  the  same  ink. 

5.  Int.  Believes  folio  1 1  and  the  will  were  wrote  with  same  ink,  for 
Littlewood  told  deponent  deceased  complained  of  the  paleness  of  his 
ink,  but  cannot  be  certain.  8.  Int.  Subscription  to  exhibit  C.  is  wrote 
stifier  than  the  other  subscriptions,  but  the  name  to  the  will  appears  as 
if  it  had  been  amended. 

3.  Lancelot  Craven. — Deponent  was  intimate  with  deceased  from 
1744 ;  Grace  was  often  with  deceased,  and  he  once  said  to  her,  "  Mrs. 
Grace,  why  do  you  fatigue  yourself  so,"  his  value  for  her  seemed  to 
increase. 

5.  Int. — There  seems  to  respondent  to  be  an  apparent  difference  in 
the  ink  of  the  will  and  of  the  1 1th  folio  of  the  pocket-book. 

4.  John  Hill  proves  exhibit  C,  and  saw  deceased  sign  his  name  to  it. 

5.  Int.  Believes  the  ink  and  writing  of  the  pocket4x)ok  and.  will  are 
difierent.  7.  Int.  Thinks  there  is  a  diversity  between  some  of  the 
letters  6(  the  will,  and  of  the  exhibits,  &c. ;  but,  upon  the  whole,  believes 
they  were  wrote  by  the  same  person ;  all  the  exhibits  seem  to  be  the 
same  hand,  and  believes  the  will  was  also  wrote  by  the  same  hand,  but 
with  more  care. 

5.  Martha  Hughes. — Deponent  was  servant  to  Grace^  and  is  so  now ; 
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Chrace  was  very  ill  when  Sharp  and  Rooke  searched  for  a  will,  and  they 
did  not  then  make  a  diligent  search,  not  staying  above  half  an  hour,  as 
deponent  remembers ;  and  deponent  heard  Sharpe  say  he  woald  defer 
the  search  till  Grace  was  better>  saying,  he  was  sure  there  was  a  will  in 
the  house,  and  he  would  come  again  and  make  a  further  search,  but  he 
never  did,  though  Grace  sent. for  him  several  times  for  that  purpose,  so 
that  t/iere  was  only  a  search  by  them  on  the  night  Grace  came  to  town, 
when  she  was  better,  a  fre3h  search  was  made  by  other  persons. 

3.  Int.  Deponent  constantly  attended  Grace,  and  does  not  believe  she 
was  out  of  her  chamber  during  her  illness, 

6.  Martha  Prior,  formerly  Reeves. — Deponent  was  housekeeper  to 
deceased  at  his  death ;  says  search  was  made  for  a  will  by  Sharpe  and 
Rooke  on  the  evening  of  the  day  Grace  came  to  town,  and  she  was  then 
very  ill;  they  searched  about  half  an  hour ;  Sharpe  told  her,  when  she 
was  better  he  would  come  and  make  a  further  search,  but  he  never  did; 
believes  she  was  not  out  of  her  room  for  six  weeks ;  no  further  search  was 
made  till  8th  November. 

2.  Int.  Respondent  was  with  Grace  aU  the  day  of  2^th  September, 
when  she  kept  her  bed. 

7.  Henry  Macdonald. — Deponent  was  coachman  to  deceased  at  his 
death,  and  is  now  coachman  to  Grace ;  deponent  carried  a  letter  to 
Sharpe  on  deceased's  death,  Sharpe  told  deponent  the  deceased,  about 
twelve  months  before,  had  taken  his  will  from  him  and  threw  it  in  the 
fire,  and  said  deceased  then  wrote  something  which  he  apprehended 
might  be  his  will :  and  Sharpe  said,  '*  Sure,  there  must  be  a  will,  and  it 
must  be  at  Berkeley  Square  house ;"  the  ni^ht  Grace  came  to  town, 
she  sent  deponent  for  Sharpe  to  search  for  a  will. 

N.  B.  Sbarpe's  declaration,  which  this  vntness  deposes  to,  is  not 
pleaded. 

8.  John  Sexton. — Grace  sent  for  deponent  as  her  apothecary,  on  or 
about  30^  September,  1749,  and  she  was  very  ill,  and  continued  so  aS 
October. 

5.  Int.  Believes  folio  11  and  the  will  are  wrote  with  different  ink. 

9.  Joseph  Littlewood. — Grace  lived  with  deceased  for  some  years, 
and  acted  as  mistress  of  deceased's  family,  and  believes  deceased  had 
great  value  for  her;  about  May,  1749,  deceased  complained  his  ink  was 
thin ;  proves  the  deceased  wrote  the  particulars  in  folio  1 1  of  pocket- 
book,  m  deponent's  presence,  with  the  ink  then  in  his  standish,  which 
was  the  same  he  had  had  from  April  before,  proves  exhibits  A  and  C. 

5.  Int.  Cannot  swear  the  will  and  folio  11  were  written  with  the 
same  ink.  7.  Int.  Believes  the  will  and  exhibits  were  all  wrote  by  the 
same  hand. 

10.  Henry  Rand,  clerk. — Deponent  has  known  Grace  five  years ;  has 
often  dined  with  her  and  deceased  at  his  table,  and  he  treated  her  very 
civilly;  deceased  was  oflfended  with  deponent,  who  was  chaplain  of  de- 
ceased's regiment,  for  asking  leave  to  be  absent  of  a  superior  officer,  and 
deceased  ordered  deponent  to  his  regiment  in  Ireland ;  Grace  interceded 
for  deponent  with  deceased,  and  he  then  consented  deponent  should  stay 
in  England ;  from  thence  deponent  concludes  deceased  had  aflfection  for 
Grace. 

11.  Thomas  Johnston. — Nothing  material. 

6.  Int.  The  will  is  wrot^e  better  than  the  exhibits. 

12.  Edward  Thoroughgood,  engraver. — The  will  and  exhibits,  and 
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'the  folio  11  of  the  pocket-book,  and  the  subscriptions  vrere  all  vrroie  by 
the  same  person. 

5.  Int.  The  ink  in  the  pocket-book  is  more  yellow  than  the  'will.  7. 
Int.  Believes  the  will  and  all  the  exhibits  are  the  same  hand,  and  seem 
to  be  wrote  with  equal  swiftness,  and  the  subscriptions  Cha.  Frampton, 
to  all  of  them  were  wrote  by  the  same  person ;  believes  deceased  amended 
name  Cha.  at  a  different  time,  and  the  witness  adds  several  suppositions. 
8.  Int.  Respondent  thinks  the  will  was  wrote  with  the  same  ease  as  the 
exhibits,  and  believes  it  impossible  to  have  imitated  the  deceased's  hand 
better  than  the  will  appears  to  be. 

13.  Emanuel  Austen. — Verily  believes  the  will  and  exhibits  were  all 
wrote  with  the  same  hand,  but  will  seems  to  be  wrote  with  more  care. 

5.  Int.  Does  not  believe  the  folio  11,  and  the  will  were  wrote  with 
the  same  ink.  7.  Int.  Believes  the  exhibits  and  names  thereto,  and  will 
were  all  wrote  and  signed  by  same  person.  8.  Int.  Believes  will  was 
wrote  with  more  care,  but  with  the  same  freedom  as  the  exhibits ;  the 
same  as  the  last  witness. 

14.  Thomas  Kitchin,  engraver. — Deposes  same  as  former  witness; 
thinks  it  impossible  to  imitate  the  exhibits  so  exactly  as  the  will  does. 

5.  Int.  Does  not  believe  the  will  and  folio  11  were  wrote  with  the 
same  ink.  8  Int.  Same  as  the  last  witness ;  will  seems  to  be  wrote  with 
same  freedom  as  the  exhibits. 

15.  Charles  Grignion,  engraver. — Same  as  the  former  witnesses ;  be- 
lieves the  will  and  exhibits  were  wrote  by  the  same  person. 

5.  Int.  Thinks  the  will  and  folio  11  might  be  wrote  with  the  same 
ink.  8.  Int.  Believes  will  was  wrote  with  same  freedom,  but  more  care 
than  the  exhibits. 

16.  Joseph  Champion,  writing-master. — Deposes  the  same  as  the 
other  witnesses. 

5.  Int.  Will  and  folio  11  are  not  wrote  with  same  ink.  8.  Int.  Same 
as  the  other  witnesses. 

17.  Thomas  Undeshagen,  school-master. — Verily  believes  the  will  and 
exhibits  were  all  wrote  by  the  same  person,  but  the  will  was  wrote 
slower  and  with  more  care. 

5.  Int.  Believes  the  will  and  folio  11  were  not  wrote  with  same  ink. 
8.  Int  Does  not  believe  the  will  was  wrote  with  the  same  freedom  as 
the  exhibits. 

Dr.  Paul's  argument  for  Grace. — Grace  has  a  good  character ;  proved 
by  Phillips  that  deceased  declared  he  would  provide  for  her ;  she  came 
daily  to  deceased's  house,  and  conducted  his  affairs ;  Rand  said  she  had 
great  influence  over  deceased;  exhibit  A  allowed  to  be  deceased's  hand- 
writing, and  shows  he  intended  to  die  testate,  and  to  leave  all  his  for- 
tune to  one  woman  only ;  Grace  sent  to  Sharpe  to  give  notice  of  deceas- 
ed's death ;  Sharpe  said,'''  Surely  there  must  be  a  will,"  and  added,  **  He 
bad  a^  will  which  he  destroyed  about  a  vear  before ;  Rooke  told  her  he 
would  give  her  2000/.  for  what  she  would  get ;  Sharpe  did  not  search 
very  carefully.  Ixn'd  Gerard  of  Brandon's  wiUf  be  was  dead  twenty 
years  before  it  was  found ;  administration  twice  granted ;  will  attested 
by  Judge  Raymond  and  others ;  sentence  for  it  both  in  Prerogative  and 
Delegates ;  CJompton,  one  of  the  witnesses,  swore  he  never  did  attest  it ; 
but  Lord  Gerard's  hand  and  Judge  Raymond's  were  proved,  upon  which 
the  will  was  established.  Chancellor  Freeman's  will  not  found  till  fifteen 
years  after  bis  death :  then  found  in  the  Theodosion  Code ;  held  to  be  a 
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good  ^ilL  This  will  not  found  on  first  search ;  8th  November,  a  second 
search  made,  will  found  in  his  study  by  Gibbs  and  three  others  ;  they 
differ  in  nothing  material ;  the  grand  question  is,  whether  the  will  is  de- 
ceased's hand-writing  ?  We  have  examined  twelve  witnesses,  who  agree 
it  is  his  writing ;  eight  witnesses,  contra,  that  it  is  not  deceased's  writ- 
ing. Where  witnesses  differ,  credibility  is  to  be  considered  ;  their  wit- 
nesses swear  so  positively  and  strongly  that  credit  cannot  be  ^iven  to 
them;  Martha  Reeves  deposes,  that  in  June,  1740,  deceased  said  he  had 
provided  for  her,  &c. 

Dr.  Pinfold^  same  side. — Grace's  character  in  general  well  supported ; 
she  behaved  well  in  her  trade;  their  witnesses  do  not  believe  she  would, 
be  guilty  of  forgery  ;  deceased  showed  great  affection  for  her ;  the  Quil- 
lings prove  afiection  for.  her  till  the  end  of  1748 ;  afterwards  it  increased 
and  continued  to  his  death ;  no  proof  of  more  than  one  quarrel  between 
them,  and  that  made  up  immediately :  Rooke  believed  she  had  an  inter- 
est in  deceased ;  no  proof  of  affection  to  Calemberg  throughout  the 
evidence,  nor  any  proof  of  intercourse  between  them ;  clear,  deceased 
intended  to  die  testate;  exhibit  A,  was  wrote  between  1743,  when  he 
was  major-general,  and  1747,  when  he  was  made  lieutenant-general,  be- 
cause he  describes  himself  therein  as  major-general ;  declaration  to  Gibbs 
on  or  about  2nd  May,  that  he  had  been  making  his  will ;  this  declara- 
tion corresponds  with  what  Reeves  swears  the  deceased  declared  to 
Grace  on  the  day  he  went  out  of  town,  viz.,  that  he  had  provided  for 
her;  the  search  on  28th  September  was  a  slight  one;  there  is  a  contra- 
riety as  to  the  search  on  29th  September ;  two  witnesses  swear  against 
Sharpe  and  Rooke,  that  there  was  none ;  her  servants  swear  she  kept 
her  bed  all  day  on  29th  September,  and  on  30th,  the  apothecary  swears 
she  had  a  violent  fever.  Fisher  believes  the  will  was  a  copy  from  exhi- 
bit A,  and  therefore  believes  the  will  is  not  his  hand ;  but  if  deceased 
copied  it,  he  would  naturally  write  with  the  same  initial  letters. 

Dr,  Hay,  same  side. — Calemberg  is  bv  herself  alleged  to  be  only  one 
of  the  next  of  kin ;  the  will  is  opposed  as  a  forgery  merely ;  they  at- 
tempt to  prove  it,  first  by  collatio  literarum ;  our  writing-masters  (a) 
say,  *'  it  is  an  original  hand,  there  is  a  sameness  between  the  will  and 
exhibits."  Secondly,  by  opinion  of  deceased's  acquaintance ;  Rand's 
evidence  respects  the  time  between  February,  1748  and  May,  1749. 
Martha  Reeves  proves  a  recognition  of  the  will  on  9th  June ;  Gibbs 
speaks  strongly  to  deceased's  declaration  on  2d  May ;  Gibbs  must  be 
perjured,  if  the  will  is  set  aside ;  deceased  Went  to  Berkeley-square  in 
the  spring,  1745;  Dean  died  in  October,  1745 ;  Spencer  swears  Dean 
would  not  dine  with  Grace,  and  Grace  dined  there  every  day,  and  was 
therefore  in  more  favour  than  Dean;  it  is  probable  there  was  no  such 
search  on  29th  September,  because  Grace  was  extremely  ill ;  she  sent 
for  Sharpe  several  times,  and  he  would  not  come  near  her ;  improbable 
that  Grace  should  put  the  will  into  a  place  that  had  been  searched  be- 
fore ;  forged  wills  have  all  been  attested  ;  no  care  taken  to  prevent  the 
husband's  having  the  estate,  which  shows  it  was  deceased's  act,  for  a 
forger  would  have  known,  that  what  is  given  to  a  wife  absolutely  would 
vest  in  her  husband. 

Dr  Jenner*8  argument  for  Calemberg. — Shall  chiefly  insist  on  the  in- 

(a)  ReiUy  ▼.  Revett,  Vreng,  28th  July,  1792, 1  Fhill.  80,  notes ;  Heath  i.  Wait$,  Prerog.  29th 
November,  1798,  ibid.  82,  nolef ;  Beaumont  ▼.  Perkina,  Prerog.  26tb  April  1609,  ibid.  7a 
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ternal  eyidence  from  the  paper  itself;  they  pleaded  it  "was  found  in  the 
bureau,  but  it  ^as  found  in  a  cupboard,  in  a  book  where  there  is,  no  entry 
later  than  1740 ;  very  improbable  he  should  put  his  will  in  such  a  place  ; 
she  purchased  a  house  in  London,  which  she  must  have  done  with  the 
deceased's  money,  and  therefore  he  had  provided  for  her ;  paper  A  has 
been  altered ;  the  words  at  top, "  ./^  copy  of  my  will"  not  deceased's  hand ; 
the- will  is  a  transcript  of  A,  so  far  as  it  goes;  but  A  is  prepared  for  ex- 
ecution with  an  attestation ;  the  will  says,  *'  have  put  my  hand  and 
seal,"  but  no  seal,  no  attestation,  though  real  estate  is  devised  ;  if  deceased 
made  his  will  in  1748,  A  cannot  be  a  copy  of  that  will ;  they  have  pleaded 
that  the  will  must  be  deceased's  writing,  because  he  wrote  another  paper 
with  same  ink,  but  the  witnesses  prove  the  contrary. 

Dr.  Smalbroke,  same  side. — The  only  method  to  detect ,  a  forgery  is 
from  circumstances ;  Grace  impatient  to  find  a  will,  but  yet  no  search 
made  from  17th  October  to  8th  November ;  to  show  there  was  a  second 
search,  Sharpe  and  Rooke  produced  it ;  contradicted  by  Hughes  and 
Prior,  formerly  Reeves ;  incredible  he  should  carry  the  draft  A  with 
him  into  the  country,  and  yet  should  leave  the  will  at  home ;  but  one 
receipt  produced  by  Grace  to  compare  with  the  will. 

Dr,  Beitesworth,  same  side. — The  will  unsealed  and  unattested ;  Mar- 
tha Reeves  swears  the  apothecary  advised  Grace  to  have  a  physician : 
he  swears  he  did  not  advise  her  so ;  evidence  of  the  forgery  arises  from 
the  paper  itself. 

Judgment. 

Sir  George  Lee. 

Upon  the  evidence  above  stated,  and  view  of  the  will,  which  appear- 
ed to  me  not  to  be  the  same  handwriting  as  the  exhibits,  which  were 
acknowledged  to  be  wrote  by  deceased,  on  4th  Session,  Easter  Term, 
9th  May,  1752,  I  gave  sentence  against  the  will,  and  pronounced  that 
as  far  as  appeared  to  me.  General  Frampton  was  dead  intestate,  and  de- 
creed administration  to  Mrs.  Calemberg,  from  which  decree  Grace's 
pix>ctor  appealed  to  the  Delegates,  ad  statim. 

19th  February,  (a)  1754,  this  sentence  was  affirmed  by  the  Delegates, 
with  200/.  costs'. 

(a)  The  Jadgei  Delegfates*  present  at  the  sentence  were— 


The  Earl  of  Northumberland 
Bishop  of  Oxford 
Bishop  of  Bangor 
Lord  Sandjs 
Mr.  Justice  Forbes 


Mr.  Baron  Smythe 
Dr.  Walker 
Dr.  Simpson 

and 
Dr.  Collier. 


BARON  VON  SOLENDAHL  v.  DR.  HAMPE.— p.  102. 

A  physician  not  entitled  to  call  for  an  inventory,  as  a  creditor,  fiir  fees  due  from  the  deceased. 

Baron  Von  Solenbaht.,  late  Envoy  from  the  King  of  Denmark,  made 
his  will,  and  appointed  his  brother  executor ;  a  requisition  was  prayed 
to  swear  the  executor  in  Denmark.  A  caveat  was  entered  by  Dr. 
Hampe,  as  a  creditor  who  prayed  an  inventory ;  the  caveat  was  entered 
on  the  18th  February,  1752.    On  the  17th  March,  his  proctor  prayed 
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an  inventory,  and  was  assigned  to  make  oath  of  his  debt.  On  the  first 
session  of  Easter  Term,  Dr.  Hampe  gave  in  an  affidavit,  and  therein 
swore,  that  the  deceased  was,  at  his  death,  really  indebted  to  the  depo- 
nent ^000/.  for  attending  him  day  and  night  as  a  physician,  for  two 
years  and  a  quarter ;  and  annexed  to  his  affidavit  a  certificate  signed  by 
t)r.  Mead,  Sir  Hans  Sloane,  and  Sir  Edward  Hulse,  upon  a  case  stated 
by  Br.  Hampe,  in  which  they  say,  that  they  think  an  eminent  physician 
who  gives  up  his  whole  time  for  two  years  and  a  quarter  to  one  particu- 
lar patient,  and  neglects  all  other  business,  will  well  deserve  2000/.  for 
such  attendance.' 

The  proctor  for  Solendahl,  alleged,  that  the  afiSdavit  doe^  not  ascer- 
tain any  debt ;  that  Hampe  is  not  naturalized,  and  cannot  legally  prac- 
tise here  as  a  physician,  and  denied  him  to  be  a  creditor. 

Dr.  Hay  for  Solendahl. — A  physician  cannot  sue  for  fees ;  he  must 
have  them  at  the  time  of  his  attendance,  or  not  at  all.  Hawkins'  Pleas 
of  the  Crown,  1st  Part,  fol.  87,  an  unauthorised  physician  is  guilty  of  fel- 
ony if  the  patient  dies. 

Dr.  Smalbroke,  contra. — Fees  are  recoverable..  Dr.  Doon  v.  Lady 
Blount,  Dr.  Doon  prayed  an  inventory  as  a  creditor  for  fees,  for  attend- 
ing Sir  Harry  Blount,  as  a  Physician ;  he  swore  to  a  debt  of  upwards  of 
100/.  This  Court  granted  him  an  inventory.  1st  Roll's  Abridgment, 
fol.  517. 

judgmiznt. 

Sir  George  Lee. 

I  was  of  opinion,  that  fees  to  physicians  or  lawyers,  were  by  the  civil 
law  merely  nonorary,  and  were  not  to  be  demanded,  or  recovered ;  but 
supposing  they  were  recoverable  at  common  law,  it  must  be  upon  a  quan- 
tum meruit,  to  be  settled  by  a  jury,  which  must  depend  upon  the  emi- 
nence of  the  physician,  and  the  loss  he  suffered  by  giving  up  his  other 
patients ;  and  though  Dr.  Hampe  estimated  his  attendance  at  2000/.,  yet 
a  much  less  sum  might  be  thought  a  sufficient  compensation  by  a  jury, 
and  consequently  that  here  was  not  such  a  certain  fixed  debt  as  would 
entitle  him  to  an  inventory ;  and  as  to  the  certificate  of  the  physicians 
upon  a  case  stated  by  Dr.  Hampe,  it  was  not  evidence,  and  I  could  not 
take  notice  of  it 

I  therefore  rejected  Dr.  Hampe's  petition,  and  decreed  probate  to  pass 
under  seal  to  the  executor,  and  a  requisition  to  swear  him. 


THOMAS  against  EVANS  and  Others.— p.  104. 

Adminifltretian  cam  teitamento  axmezo,  decreed  to  the  next  of  kin. 

John  Thomas,  deceased,  made  his  will,  3d  May  1743.  James  Thomas 
executor,  cancelled  it,  but  afterwards  deceased  wrote  on  another  paper, 
I  will  have  my  wiU  stand  as  to  the  legacies,  but  not  as  to  the  executor. 
Evans,  a  trustee  in  the  will,  entered  a  caveat;  several  next  of  kin ;  James 
Thomas  claimed  administration  cum  testamento  as  residuary  legatee. 

The  Court  ordered  him  to  be  called  to  propound  his  interest  as  such, 
if  he  thousht  proper,  otherwise  decreed  administration  cum  testamento 
to  three  of  the  next  of  kin. 
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SPENCER,  formerly  WAPPING,  against  HAWKINS  and 

LONG,  (a)— p.  104. 

The  capacity  of  a  testator  establiahed. 

Dr.  Hay  for  William  Hawkins. — William  Hawkins,  executor  of  Eli- 
za Wapping,  who  died  12th  Dec.  1745.  Deceased  was  cook  of  the 
Prince  Frederick,  privateer,  which  took  the  two  great  prizes,  the  Mar- 
quis d'Antin  and  the  Louis  Erasme.  Prince  Frederick  arrived  at  Cork 
ip  Sept.  1745 ;  deceased  sold  his  share,  and  then  married  Eleanor  Car- 
rol ;  they  lived  together  about  three  weeks ;  in  October  she  made  him 
drunk,  stript  him  of  every  thing,  and  left  him ;  he  was  so  distressed,  he 
was  forced  to  beg ;  deceased  was  recommended  to  Hawkins  to  endea- 
vour to  set  aside  the  sale  of  his  share  in  the  prize ;  and  Haiwkins  did 
relieve  and  assist  him,  and  boarded  him  at  Ellis's,  where  he  fell  ill  of  the 
small-pox,  and  died  ;  made  his  will  on  6th  December  1735 ;  divided  his 
effects  amongst  William  Hawkins,  John  Long,  Eliza  Ellis,  and  Joan 
Slack;  deceased  declared  his  wife  used  him  very  ill;  and  she  should 
have  nothing  of  his ;  the  will  attested  by  three  witnesses  one  of  whom  is 
dead;  instructions,  execution,  and  full  capacity,  proved;  Hawkins 
proved  the  will  25th  April,  1746;  Wise  bought  deceased's  share  of  the 
prize ;  and  it  appears  in  evidence  that  he  has  bought  ofi'Lonc,  Ellis,  and 
Slack ;  and  it  ijs  probable  he  is  at  the  bottom  of  opposing  tne  will,  for 
which  a  citation  did  not  issue  till  September  1749 ;  deceased,  as  cook  to 
the  Prince  Frederick,  had  two  shares,  one  only  of  which  was  sold  to 
Wise ;  the  wife  has  endeavoured  to  prove  she  had  the  small-pox ;  and 
therefore  left  her  husband;  we  have  proved  she  had  it  long  before  her 
marriage. 

Dr,  Simpson,  for  Spencer  alias  Wapping,  the  wife. — Hawkins^  filed  a 
bill  against  Wise  to  set  aside  the  sale ;  deceased's  two  shares  were  worth 
1200/.;  deceased  was  a  black  Moor;  he  and  his  wife  kept  a  public- 
house,  and  lived  very  affectionately  together  for  about  eight  weeks,  as 
some  of  the  witnesses  say,  which  was  in  November  1745,  at  which  time 
she  was  taken  ill,  and  deceased  advised  her  to  so  to  her  father's,  to  be 
taken  care  of;  she  went  from  the  cove  of  Kinsaie  to  Cork,  and  she  then 
had  the  small-pox ;  deceased  sent  several  times  to  her  father's,  to  inquire 
how  she  did;  and  expressed  concern  that  he  could  not  go  to  her,  because 
he  had  not  had  the  small-pox ;  when  she  was  up  he  went  to  Cork  to  see 
her  at  her  father's,  there  he  got  the  small-pox  of  her,  and  died  in  Novem- 
ber, 1745 ;  two  of  the  witnesses  persuaded  deceased  to  apply  to  Haw- 

(a)  This  case  and  some  others  which  will  be  found  in  this  collection,  seem  to  inToIve  qoestionB 
of  fact  rather  than  of  law,  and  on  this  account,  it  was  my  primary  intention  to  have  altogether 
omitted  them;  but  upon  consideration  that  the  cases  of  tnis  description  were  but  few  in  number, 
and  that  the  omission  of  them  would  break  in  upon  the  entirety  of  the  work,  which  as  it  is  now 
presented  to  the  public,  comprehends  all  the  MS.  notes  of  Sir  George  Lee,  on  all  the  cases  that 
were  submitted  to  his  judgment  during  the  six  years  that  be  filled  the  chair  of  the  two  highest 
Ecclesiastical  Courts  of  the  country,  I  nave  yielded  to  the  opinion  of  those  who  have  been  anxious 
that  these  cases  should  also  fill  their  respective  places  in  this  publication.  Undoubtedly  they  must 
augment  our  admiration  of  the  accuracy,  the  precision,  and  the  extraordinary  diligence,  of  the 
learned  person  whose  judicial  habits  they  unfold ;  and  I  am  also  willing  to  hope  that  the  traces 
the^  exhibit  of  succinct  pleading,  and  consequently  of  pertinent  evidence,  may  not  be  without 
their  use  in  fumbhing  suggestions  to  those  who  are  conversant  with  the  diflfuse  style  of  pleading, 
and  the  masses  of  cumbersome  evidence  which  more  recent  practice  has  introduced  into  tSt 
proceedings  of  the  Eodesiastical  Courts. 
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kins  to  get  him  his  prize  money;  Hawkins  then  sick  in  bed;  16th  No- 
vember, 1745,  deceased  gave  him  a  letter  of  attorney  to  recover  his 
prize-money ;  Lon^  and  KeefT  witnesses  to  it,  and  Keeff  is  one  of  the 
witnesses  to  the  will ;  when  Hawkins  had  got  this  letter  of  attorney,  he 
then  boarded  deceased  at  Ellis's,  at  six  shillings  a  week;  Hawkins 
boarded  several  other  seamen  at  Ellis's ;  the  will  bears  date  6th  Decem- 
ber,  1745,  the  day  Hawkins  set  out  for  London ;  Elizabeth  Ellis  declared 
to  her  son  that  Wapping  was  in  the  height  of  his  sickness,  *'  and  we  mtist 
contrive  to  get  a  will  from  him"  We  have  proved  he  was  then  insensi- 
ble ;  no  instructions  for  this  will ;  deceased  could  neither  write  nor  read ; 
no  declarations  of  deceased,  that  he  had  made  his  will ;  the  writer  of  the 
will  says,  Hawkins  sen.  was  present  at  giving  instructions ;  Hawkins 
himself  swears  he  was  not  present ;  their  witnesses  swear  he  was  per- 
fectly sensible  all  his  illness,  but  it  will  appear  he  was  very  raving;  tneir 
witnesses  contradict  one  another  as  to  deceased's  wiie  roakmg  him 
drunk  in  October,  1745,  and  then  running  away  from  him  with  his 
eflfects. 

Witnesses  for  Hawkins. 

1.  Dennis  KeefT. — Deponent  went  with  Alderman  William  Hawkins 
and  John  Long  to  deceased  at  Ellis's  house ;  deceased  then  gave  depon- 
ent instructions  for  his  will ;  deponent  took  them  down  and  made  a  will ; 
deponent  read  it  to  him ;  deceased  made  some  alterations  therein ;  de- 
ponent drew  it  over  again  at  Long's  office;  deponent  and  Lone  went 
again  to  deceased;  Long  read  it  to  deceased,  and  he  approved  it,  and 
was  at  both  times  of  perfect  mind ;  6th  December,  1745,  deceased  exe-  ^ 
cuted  it  in  presence  of  deponent,  John  Boote,  and  John  Ellis ;  Boote  was 
a  surgeon,  and  is  since  dead ;  he  attended  deceased  as  his  surgeon  in  his 
illness ;  was  a  person  of  good  credit ;  proves  his  subscription  to  the  will* 

1.  Int.  Respondent  knew  deceased  two  months  before  his  death  ;^had 
lodged  at  Ellis's  about  three  weeks ;  died  three  or  four  days  after  the 
date  of  the  will.  9.  Int.  Only  one  shilling  left  to  deceased's  wife,  by  his 
order,  because  she  had  used  him  ill ;  believes  the  motives  for  making  the 
will  were  the  care  Hawkins  and  the  others  had  taken  of  him,  and  he 
had  great  dislike  to  his  wife.  4.  Int.  Hawkins  was  empowered  to  re- 
cover deceased's  prize-money,  but  believes  he  did  not  recover  it.  5.  Int. 
Deceased's  two  shares  were  worth  about  100021 

2.  John  Ellis. — ^Proves  execution  of  the  will  and  deceased's  capacity ; 
Boote  was  surgeon  to  deceased ;  he  is  dead,  but  was  a  person  of  good 
credit ;  deponent  saw  Boote  sign  his  name  to  the  will  as  a  witness ;  says 
the  will  was  read  over  to  deceased  in  deponent's  presence,  and  deceased 
approved  it. 

4.  Int.  Has  heard  Long  has  received  25/.  from  Wise.  8.  Int.. Deceased 
was  of  sound  mjnd  all  his  illness.  9.  Int.  Deceased  declared  his  wife  had 
robbed  him,  and  therefore  he  left  her  only  one  shilling. 

3.  Lupy  Boote. — Sa^s  her  husband,  John  Boote,  told  her  he  had 
witnessed  deceased's  will,  and  well  remembers  he  told  her,  that  when  de- 
ceased  was  giving  his  directions  about  his  willf  John  Long  asked  him 
what  he  would  give  Dr.  Boote  in  his  will;  deceased  replied,  '<If  I  live, 
I  will  pay  him,  and  if  I  die,  he  must  be  paid ;"  Boote  was* deceased's  sur- 
geon in  deceased's  illness ;  proves  Boote's  hand-writing  as  a  witness  to 
the  will. 

4.  Hovell  Farmer,  M.  D. — ^Proves  Boote's  hand-writing,  and  gives 
him  a  good  character. 

Vol.  v.  42 
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3.  Bartholomew  Graham. — Deponent  was  on  board  the  Prince  Fre- 
derick with  deceased,  before  Christmas^  1745 ;  deponent  saw  deceased 
sick  at  Ellis's,  and  he  thanked  God  for  raising  to  him  such  a  friend  as 
William  Ha\vkins  was,  and  expressed  high  regard  for  Hawkins  for  his 
great  care  of  him,  and  then  said  he  was  well  pleased  with  what  he  had 
done  four  them,  the  legatees,  which  deponent  understood  to  relate  to  his 
will ;  deceased  then  cursed  the  whore  (meaning  his  wife)  for  robbing 
and  leaving  him  in  his  then  distressed  condition,  and  said  they  might 
have  lived  happy  together. 

The  will  read. 

Witnesses  for  Spencer. 

1.  Catharine  Liddell. — Deponent  is  intimate  with  producent;  deceased 
shov^ed  great  affection  to  her  whilst  they  lived  together ;  Hawkins  and 
Long  are  solicitors  for  sailors;  about  a  week  or  fortnight  before  deceased 
was  taken  ill,  deponent  was  with  him  at  producent's  father's  house,  when 
deceased  told  her  said  father  he  must  live  near  Hawkins,  who  was  to  re- 
cover his  prize-money ;  deceased  was  a  stranger  to  Hawkins  till  near  his 
death ;  believes  deceased  had  no  acquaintance  with  Long;  deceased  had 
no  knowledge  of  Ellis  or  Slack  till  he  went  to  lodge  at  Ellis's;  deceased 
and  his  wife  lived  together  fh>m  their  marriage  till  producent  was  taken 
ill  in  November,  1745 ;  deceased  then  advised  her  to  go  to  her  father's 
to  be  taken  care  of;  producent  and  deponent  went  by  deceased's  advice 
to  her  father's ;  the  small-pox  came  out,  and  she  was  removed  into  the 
country  about  four  miles  from  Cork,  and  deponent  went  with  her,  and 
she  there  had  the  small-pox  in  a  violent  manner ;  deponent  attended  her, 
when  she  was  better,  to  her  father's  at  Cork,  where  deceased  came  to  see 
her,  and  expressed  the  greatest  affection  to  her;  producent  was  then  very 
weak ;  about  two  or  three  days  after,  deceased  got  the  small-pox,  of 
which  he  died  ;  her  father  and  mother  often  sent  her  word  deceased  in- 
quired kindly  after  her,  and  wanted  much  to  see  her,  but  did  not  dare 
to  come  to  her  while  she  was  ill ;  deponent  was  goins  to  see  deceased, 
and  saw  him  run  out  into  the  street  with  a  blanket  on  him  raving,  when 
he  had  the  small-pox  on  him ;  producent  never  did  misbehave  to  deceased ; 
deponent  lived  with  them,  and  they  were  very  loving. 

2.  Mary  Harrington. — Deceased  was  delirious  in  the  small-pox,  and 
was  so  for  several  days,  and  to  his  death;  deponent  was  servant  to 
John  Ellis,  and  was  informed  of  every  thing  that  passed  at  Elizabeth 
Ellis's ;.  the  second  day  of  deceased's  illness,  he  took  to  his  bed ;  deponent 
every  day  saw  him ;  one  morning,  Elizabeth  Ellis,  in  deponent's  pre- 
sence, told  John  Ellis,  her  son,  thai  they  must  contrive  to  make  a  will  for 
Eliza  fVapping  that  day,  for  that  he  was  in  tlie  height  of  his  distemper ; 
she  thereupon  went  out,  and  soon  aftSr,  same  day,  John  Long  and  Dennis 
KeefT,  Elizabeth  and  John  Ellis,  went  into  deceased's  room,  and  soon 
after,  John  Ellis  went  out  and  fetched  pen,  ink,  and  paper,  but  what 
passed  in  the  room  deponent  knows  not,  but  is  sure  deceased  was  inca- 
pable of  making  a  will^om  the  second  day  of  his  illness^  which  happened 
m  the  beginning  of  December,  1746. 

3.  John  Bryan. — Deceased  was  cook  in  the  Prince  Frederick ;  de- 
ponent was  wtth  deceased  at  his  Wife's  father's  in  November,  1745 ;  de- 
ceased could  not  read  or  write,  and  was  a  very  ignorant  man. 

4.  Julian  King. — Deponent  was  intimate  with  deceased  and  his  wife, 
and  lived  in  theu*  house  at  the  Cove,  irf  Kinsale,  and  they  lived  very 
affectionately  together,  till  she  went  to  her  father's  on  having  the  small- 
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pox ;  deceased  eagerly  inquired  after  his  udfe,  and  expressed  greai  hoe 
for  her  after  she  went  home;  deponent  has  jsooe  by  Ellis's  door  \vhen 
deceased  was  ill,  and  heard  him  then  calling  for  his  wife. 

5.  Timothy  Denhayly. — Says  that  deceased  one  day  came  to  produ- 
cent's  father's  house  in  his  illness  when  he  was  quite  raving,  and  had 
only  one  shoe  on,  and  threw  stones  at  the  house,  andf  demanded  his  wife; 
came  again  the  next  day  in  the  same  manner ;  Ellis's  house  is  in  Cork. 

6.  Margaret  Gogan. — A  little  before  Christmas,  1745,  deceased  went 
to  live  at  Ellis's;  deponent  saw  him  twice  in  his  illness;  he  was  then 
raving,  and  deponent  saw  him  in  the  street  in  his  blanket,  calling  for  his 
dear  Ellen ;  deponent  saw  Ellen  near  her  father's  about  that  time  in  a 
very  weak  condition,  and  she  was  then  with  the  marks  of  the  small-pox 
t)n  ner. 

7.  John  Eustace,  clerk. — ^Proves  that  he  married  deceased  and  produ- 
cent  in  September,  1745. 

8.  Edmund  Wade. — Before  his  illness,  deceased  appeared  to  be  crazy ; 
deponent  has  seen  him  almost  naked ;  while  he  was  sick  at  Ellis's,  de- 
ponent went  to  see  him,  and  believes  he  had  then  no  more  senses  than  a 
stone ;  deponent  heard  the  maid  of  the  house  say  he  was  constantly  talk* 
ing  of  his  wife ;  and  it  was  reported  he  was  always  talking  of  her  affec- 
tionatelyf  ana  was  mad  at  that  time ;  knows  nothing  of  the  will ;  but  one 
day,  as  deponent  was  going  by  Ellis's  house  after  deceased's  death,  heard 
said  maid  in  an  angry^  manner  say  to  somebody  in  the  house,  **  It  is  not 
all  one  as  making  a  will  for  the  deceased,  Wapping,  after  his  death." 

9.  Sarah  Sterely. — Knew  deceased  and  producent ;  was  deponent's 
servant,  and  deponent  was  present  at  their 'marriage ;  heard  him  express 
afiection  for  his  wife,  and  she  for  hiih. 

10.  Joseph  Popbam. — Hawkins  is  n  solicitor  for  prizes,  and  hashean} 
Long  is  the  sa^le. 

N.  B.  Long  was  one  of  the  executors,  and  was  excommunicated  for 
not  £^iving  in  his  finswers,  but  he  did  appear. 
T^itnesses  for  Hawkins. 

1.  Robert  Watson. — Peponent  well  knew  deceased  and  his  wife;  ia 
October,  1745,  as  deponent  was  informed,  she  left  him,  and  removed 
some  of  deceased's  goods ;  she  sold  deponent  a  tea-kettle,  and  desired  de- 
ponent would  not  tell  her  husband;  deceased  told  deponent  the  next  day 
that  his  wife  had  robbed  him  and  taken  all  he  had,  and  that  if  he  should 
ever  be  worth  any  thing  again,  she  should  never  be  the  better  for  him ; 
deceased  was  reduced  so  low  that  he  begged  about  the  streets,  and  de- 
clared she  had  robbed  him ;  deceased  made  diligent  search  for  his  wife ; 
she  was  marked  with  the  small-pox. 

2.  Elizabeth  Beacher. — In  October,  or  beginning  of  November,  1745, 
deceased  begsed  in  the  streets  at  Cork,  and  exclaimed  against  his  wife, 
and  said  she  had  robbed  him  and  stript  him  of  all  he  had ;  has  heard  him 
say,  if  he  had  the  wcH'ld,  she  should  never  be  the  better  for  it. 

3.  Thomas  Alder. — In  Octol;>er,  1745,  deceased  told  deponent  that  his 
wife  had  robbed  him  of  all  he  had,  and  left  him ;  deceased  begged  in  the 
street ;  deponent  relieved  him,  and  gave  him  two  shillings ;  deponent 
and  others,  at  deceased's  request,  searched  for  her  and  his  efiects,  but 
did  not  find  either ;  deceased  expressed  great  aversion  to  her ;  Hawkins 
was  a  merchant,  and  sold  wines,  &c.  at  Cork ;  deponent  gave  Hawkins 
a  power  to  sue  for  deponent's  prize-money,  and  deponent  advised  deceas- 
ed to  do  the  same,  Bad  he  went  to  Hawkins  for  that  purpose  in  Novem- 
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ber,  1745 ;  deceased's  wife  was  marked  with  the  small-pox  i  deceased 
in  November  went  to  lodse  at  Ellis's ;  deponent  went  several  times  to 
see  him  in  his  last  illness ;  lie  expressed  great  kindness  for  Hawkins,  and 
said  he  paid  for  his  board  and  lodging,  and  clothes;  and  said  he  must 
have  perished,  if  it  had  not  been  for  Hawkins  and  Lon^ ;  deponent  saw 
him  within  three  days  of  his  death,  and  never  saw  him  msensible ;  Boote 
was  his  surgeon ;  Hawkins  went  to  England  about  a  week  before  deceas- 
ed died. 
8.  Int.  Never  heard  deceased  lost  his  senses. 

4.  Thomas  Bathews. — Deponent  heard  deceased  say  he  had  been  rob- 
bed by  his  wife  of  all  he  had ;  26th  October  1745  deceased  told  Alder 
and  others  that  he  heard  his  wife  was  concealed  at  a  certain  house ; 
fhey  went  and  searched,  but  could  not  find  her  or  the  goods ;  deponent 
went  to  see  deceased  in  his  illness,  and  he  appeared  in  his  senses. 

5.  Jeremiah  Line. — Deponent  was  often  with  deceased  in  his  illness ; 
often  heard  him  complain  his  wife  had  robbed  him ;  heard  him  in  his 
last  illness  express  ^reat  regard  for  Hawkins,  Ellis,  and  Slack ;  never 
heard  him  say  anythmg  delirious,  but  the  night  before  his  death,  to  the 
best  of  deponent's  knowledge ;  deponent  was  with  deceased  the  day 
of  making  his  will,  and  he  was  sensible,  to  the  best  of  deponent's  know- 
ledge ;  heard  deceased  say  he  had  made  his  will. 

6.  Greorge  Cowdee. — ^Deponent  saw  deceased  begging,  and  he  then 
said  his  '*  wife  had  robbed  him  of  all  he  had  in  the  world." 

7.  Catharine  Line. — Deponent  saw  deceased  in  the  streets  like  a  beg- 
gar, before  he  lived  at  Ellis's ;  has  often  heard  him  say,  his  **  wife  had 
robbed  him;"  Hawkins  paid  for  deceased's  board  and  lodging;  and 
deponent  has  heard  there  was  an  agreement  between  Hawkins  and 
deceased  about  his  prize  money ;  has  beard  deceased  express  great  re- 
gard for  Hawkins,  Long,  and  Ellis,  and  he  desired  Slack  to  attend  him ; 
deponent  saw  him  several  times,  and  he  was  not  delirious  in  h^s  illness, 
and  was  then  capable  of  making  his  will. 

8.  Mary  Shehan. — Deponent  saw  Ellen  at  her  father's  house  in  Octo- 
ber, 1745,  and  deceased  was  about  said  house;  believes  she  went  from 
thence  to  avoid  her  husband,  for  deponent  heard  him  say  "  she  did  not 
like  him,  because  he  was  a  black ;"  has  seen  him  in  a  very  poor  condi- 
tion, but  did  not  hear  him  hes;  Ellen  deemed  to  be  in  good  health  when 
she  came  to  her  father's,  aod  believes  she  had  not  then  the  small  pox,  for 
she  had  as  great  marks  of  the  small  pox  fourteen  or  fifteen  years  ago  as 
now,  and  soon  after  deponent  saw  her,  and  she  had  no  redness. 

9.  William  Wood. — Heard  Tim  Carroll  advise  his  daughter  to  get 
deceased's  effects,  and  then  leave  him ;  and  they  consulted  deponent  and 
others  thereupon ;  but  cannot  tell  whether  it  was  before  or  after  mar- 
ria^ ;  has  heard  her  say,  she  would  do  so  ;  and  since  her  marriage,  she 
said,  she  "  married  only  with  an  intention  of  getting  his  money,  and  then 
leaving  him."  Deponent  saw  in  her  custody  some  of  deceased^s  efiects ; 
she  told  deponent  *'  she  had  left  him,  and  she  had  not  left  him  a  pin's 
worth  that  she  could  bring  away ;"  deceased  came  in  search  of  his  wife, 
and  deponent  gave  him  victuals ;  deceased  went  to  see  for  her  at  her 
father's,  and  she  told  deponent  she  went  out  at  the  back-door  to  avoid 
him ;  believes  he  had  then  no  love  for  her ;  deponent  saw  deceased  beg- 
ging in  Cork ;  deceased  several  times  searched  for  his  wife  at  deponent's, 
and  other  houses,  and  she  hid  herself;  deponent  saw  her  going  with  her 
sister  into  the  country  to  sell  pedler's  ware  before  he  came  to  search 
for  her. 
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10.  James  Fitzgerald.-*In  October  1745,  deponent  saw  deceased  on 
horseback,  with  good  clothes ;  about  a  month  after  he  appeared  very 
shabby,  and  he  then  said,  he  was  ''  robbed  and  stripped  by  his  wife ;'' 
in  November  and  December  1745,  deponent  lived  opposite  to  Ellis's,  and 
two  or  three  times  saw  Hawkins,  the  party  in  this  cause  at  Ellis's. 

(N.  B.  Hawkins  was  then  sick  in  bed.) 

Deponent,  in  deceased's  illness,  often  heard  him  express'great  regard 
for  Hawkins,  and  appeared  to  be  in  his  senses. 

11.  Philip  Murphy. — ^Deponent  heard  deceased  declaim  against  his 
wifcy  because  she  had  stript  him  of  all  he  had ;  deceased  used  to  beg 
ale  and  drams ;  believes  she  when  to  Cork  to  abscond  from  her  husband ; 
deponent  saw  deceased  about  three  or  four  dayd  before  his  death,  he 
seemed  to  be  in  his  senses ;  believes  the  wiU  pleaded  is  Long's  hand- 
writing. 

12.  Mary  Wood. — Before  Ellen  married,  and  on  the  night  of  the  mar- 
riage, she  told  deponent  she  married  deceased  for  the  sake  of  his  money, 
and  if  she  could  get  it  she  would  quit  him;  she  showed  deponent  some 
of  his  effi^cts  after  she  had  left  him,  and  then  said,  as  he  had  spent  all  his 
money,  she  secured  what  she  could;  proves  Ellen  hid  herself  from 
deceased  at  her  father's;  heard  deceased  say,  she  had  robbed  him; 
deceased  begged  at  Cork,  and  said,  he  was  so  reduced  by  his  wife's  robbing 
him ;  verily  believes  she  had  not  the  small-pox  after  her  roarriase. 

13.  Robert  Travers. — Heard  deceased  say  his  wife  had  robbed  him, 
he  begged  in  the  street,  and  was  extremely  poor ;  Hawkins  was  a  mer- 
chant at  Kinsale. 

14.  John  Baker. — It  was  the  common  report  at  Kinsale,  that  deceased 
was  made  drunk,  and  then  his  wife  ran  away  with  his  efl^ts ;  has  heard 
deceased  declare  so,  and  he  begged  in  the  street. 

15.  Colbert  Wood. — Deposes  to  report  as  the  former  witness ;  deceased 
complained  to  deponent  that  his  wife  and  her  friends  had  robbed  him  6[ 
all  he  had. 

16.  Catharine  Dent. — Deponent  lodged  in  deceased's  house  when  his 
wife  left  him ;  deponent  bought  a  bed  of  her,  she  believes  without  de- 
ceased's knowledge;  about  October  1745,  deponent  saw  deceased  and 
his  wife's  father  and  family  drinking  punch,  and  about  an  hour  after, 
deponent  came  dowq  and  found  the  house  stripped,  and  Ellen  and  her 
friends  gone,  and  deceased  lying  drunk ;  deponent  awaked  him  and  told 
him  he  was  robbed,  and  made  a  great  noise,  and  said  he  was  robbed  of 
every  thing  he  had,  and  used  to  swear  he  would  murder  her  if  he  could 
find  her ;  he  left  his  house  because  he  had  lost  every  thing,  and  he  begged 
in  the  streets }  verily  believes  she  had  the  small  pox  before  her  marrfage. 

17.  Martha  Baker. — Deceased  told  deponent  his  wife  robbed  him  of 
all  he  had,  and  expressed  great  anger  against  her. 

18.  James  Leaiy. — Common  report  that  deceased's  wife  had  robbed 
biro  and  reduced  him  to  beg. 

19.  James  Harling. — Common  report  his  wife  Had  robbed  him  and  he 
begged. 

20.  Prudence  Wood. — The  same ;  and  says  deceased  told  her  his  wife 
had  robbed  him  of  all  he  had  but  the  clothes  on  his  back,  and  said  if  he 
could  find  her  he  would  murder  her. 

21.  Eleanor  Kerrigham. — ^Deceased  and  his  wife  lived  together  about 
seven  or  eight  weeks ;  deceased  told  deponent  he  was  drunk  the  night 
beforei  and  his  wife  had  robbed  him  of  every  thing,  and  said  she 
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had  taken  his  handcherchief  from  his  neck,  and  buckels  from  his  shoes, 
and  expressed  great  resentment  gainst  her,  and  he  was  reduced  to  beg ; 
verily  believes  she  did  not  leave  Cove  on  account  of  illness,  for  she  was 
very  well  the  day  before. 

22.  Abraham  Dent. — The  night  deceased  and  his  wife  were  married, 
deponent  heard  her  say  she  would  not  have  married  him  if  she  could 
have  compassed  his  money  before,  and  said  she  would  soon  compass  it, 
and  then  she  would  quit  him,  and  said  she  did  not  marry  the  black  son 
of  a  bitch  for  his  person,  but  for  his  money ;  and  some  time  after  de{x>- 
nent  told  deceased  of  her  said  declaration  and  he  seemed  not  to  credit  it ; 
one  day  said  Ellen  proposed  to  deponent  to  go  a\$ray  with  him,  and  said 
*'  Mr.  Dent,  you  have  some  money  in  your  wife's  keeping,  and  I 
have  pretty  well  compassed  Wappins's  money,  and  if  you  will  take 
your  money  from  your  wife,  I  will  put  mine  to  it,  and  we  will  go 
away  together,  for  I  have  lost  my  shame  by  him,  and  we  can  do 
very  well  together ;"  deponent  asked  here  where  she  would  go ;  depo- 
nent refused ;  she  begged  he  would  keep  it  a  secret ;  swears  he  missed 
several  goods  out  of  the  house ;  three  or  four  davs  before  she  went 
away  sh^  sold  a  bed  to  deponent's  wife;  the  night  before  she  went 
away  deponent  was  in  company  witf^  deceased,  his  wife,  her  father  and 
others ;  he  believes  her  friends  and  they  pressed  deceased  to  drink,  and 
he  soon  got  drunk,  and  about  nine  or  ten  at  night  deponent  was  stand- 
ing at  deceased's  door,  and  saw  Ellen  going  out  with  things  in  her  lap ; 
deponent  asked  her  where  she  was  going,  she  answered  '^  I  have  lost  my 
shame  by  that  black  devil,  Wapping,  I  have  now  got  all  I  can  get,  and 
I  will  leave  him  to  shifl  for  himself  and  be  damned ;"  then  deponent 
went  into  a  little  room,  where  he  lay  in  his  clothes,  and  could  not  awake 
him  he  was  so  drunk ;  then  deponent  went  out  and  saw  horses  with  pan- 
niers, on  which  he  believes  she  carried  away  every  thing;  nothing  was 
left  in  the  house ;  two  or  three  hours  after,  deponent  came  a^d  waked 
deceased,  and  on  finding  he  was  stript,  he  was  m  a  very  great  passion ; 
he  had  from  that  time  great  resentment  to  her. 

(N.  B.  He  fully  proves  the  robbery.) 

A  few  days  after,  deponent  went  with  deceased  to  search  for  his  wife 
at  her  father's ;  deponent  asked  for  her ;  her  father  would  not  own  her 
being  there,  and  would  not  let  them  in. 

23.  Julian  Duncan. — Ellen  told  deponent  she  believed  she  should 
soon  be  rid  of  her  husband ;  heard  deceased  declare  his  wife  had  robbed 
him. 

24.  James  Baldwin. — Believes  deceased  sold  his  share  of  his  prize 
monev  to  Wise. 

25.  Francis  Woodley. — The  will  is  the  handwriting  of  Keeff,  and  the 
signature  is  the  hand-writing  of  Long. 

26.  Margaret  Baldwin. — Has  heard  deceased  declare  his  wife  had 
robbed  him,  and  had  reduced  him  to  begging ;  deponent  recommended 
deceased  to  apply  to  Hawkins  to  recover  his  prize-money ;  Hawkins  was 
then  sick  in  his  bed  ;  deponent  went  again  with  deceased  to  Hawkins, 
and  afterwards  deceased  told  deponent  he  had  given  Hawkins  a  letter  of 
attorney ;  Ellen  has  no  fresh  marks  of  the  small-pox ;  deceased  expressed 
the  greatest  regard  for  Hawkins. 

,  27.  Thomas  Allen,  gent. — Believes  the  will  is   the  handwriting  of 
Keeff,  and  that  the  signature  is  Long's  handwriting. 
28.  Rebecca  Briggs. — Deponent  saw  deceased  a  day  or  two  after  he 
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was  taken  ill,  ivhen  the  pock  was  filling,  and  about  two  days  before  his 
death;  at  both  said  times  he  talked  sensibly  and  was  able  to  make  a 
will. 

29.  James  Murphy. — Says  deceased  told  him  his  wife  robbed  him  of 
every  thing,  and  he  might  starve  but  for  Hawkins  and  Lon^,  and  often 
mentioned  his  obligations  to  them  in  his  illness;  he  was  in  his  senses  till 
the  day  before  his  death,  whenever  deponent  saw  him,  and  talked  sen- 
sibly. 

30.  William  Hawkins,  alderman. — ^William  Hawkins,  the  party,  is 
deponent's  son,  and  is  a  merchant ;  deceased  and  others  applied  to  him 
for  assistance  in  recovering  prize-monqy,  and  deceased  gave  him  a 
power ;  deceased  requested  producent,  in  deponent's  presence,  to  board 
him  at  Ellis's ;  producent  went  to  London  on  6th  December,  1745,  early 
in  the  morning,  and  was  then  very  lame,  and  had  been  so  a  month  be- 
fore; deponent  did  not  see  deceased  during  his  illness,  and  was  not  pres- 
ent when  instructions  were  given  by  him  for  making  his  will,  nor  knows 
to  whom  he  gave  them ;  believes  the  will  was  wrote  by  Keeff. 

(N.  *B.  The  letter  of  attorney  from  deceased  to  Hawkins,  is  dated  16th 
November,  1745.) 

Dr.  Hay's  argument  for  Hawkins. — The  wife  never  came  to  see  him 
in  his  illness;  a  strong  circumstance  to  infer  she  ran  from  him;  Kin^, 
their  witness,  proves  deceased  did  not  know  where  his  wife  was ;  fully 
proved  he  begged  in  the  streets,  and  yet  Liddell  swears  her  father 
pressed  (|6ceased  to  live  with  him ;  good  ground  of  affection  to  Hawkins, 
Long,  and  to  Ellis,  and  Slack,  who  took  care  of  him  in  his  illness ;  Keeff 
is  positive  to  all  the  material  requisites  of  the  factum  of  the  will ;  the 
presence  of  Alderman  Hawkins  is  a  collateral,  and  not  a  material,  cir- 
cumstance. 

Dr.  Simpson,  contra,  for  Spenser. — From  the  nature  of  deceased's 
distemper,  he  could  not  be  in  his  senses  all  his  illness ;  Long's  only  merit 
was  drawing  the  letter  of  attorney ;  no  previous  declaration  of  making 
a  will,  and  benefiting  the  legatees. 

Judgment. 

Sir  George  Lee. 

20th  June,  1752, 1  gave  sentence  for. the  will,  but  without  costs. 


BRANSBY  against  HAINES.— p.  120. 

Will  of  a  wife,  made  on  the  preramptioa  that  her  husband  was  dead,  reroked. 

Dr.  Bettesworthf  for  Samuel  Bransby. — Margaret  Bransby  deceased 
made  her  will,  described  herself  widow,  made  John  Haines  executor 
and  residuary  legatee ;  will  dated  2d  September,  1742 ;  Samuel  Brans- 
by, as  husband,  called  in  the  probate;  alleged  he  was  married  to 
deceased  on  14th  July,  1725,  by  license,  at  Hoxton  Chapel.  We  have 
examined  one  witness  who  was  present,  and  have  proved  cohabitation, 
with  reputation,  for  six  years ;  in  1731,  he  fixed  at  Birmingham,  and 
she  went  to  service.  He  was  informed  by  her  brothers  that  she  was 
dead ;  7th  October,  1731,  he  married  another  woman,  which  is  the  sole 
objection  to  us ;  identity  of  persons  proved ;  both  deceased  and  Bransby 
thought  each  other  dead. 

Dr.  Pinfold,  for  John  Haines,  the  executor. — ^Deceased  died  in  Octo 
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ber  1750;  will  is  all  of  deceased's  own  handwriting.  We  denied 
Bransby's  interest ;  admit  he  has  proved  his  interest,  but  hope  there  is 
no  room  for  costs. 

Per  Curiam. 

Sentence  for  the  interest  but  without  costs. 


BUR6IS,  by  his  Guardian,  against  BURGIS.— p.  131. 

The  interest  of  a  minor  ion  being  establiahed,  an  administration  granted  to  a  brother,  it  revoked* 

Dr.  Pinfold,  for  Joseph  Burgis,  a  minor. — ^Joseph  Burgis  died  intes- 
tate ;  Richard  his  brother  took  administration  as  next  of  kin ;  the  minor, 
as  deceased's  son,  called  in  the  administration ;  Richard  denied  his  inter- 
est. The  minor  has  proved  deceased  was  married  at  the  Fleet  to  Jane 
Matthews  his  mother,  and  has  proved  owning  and  cohabitation  in  St. 
Giles's  Parish  in  1737  ;  the  marriage  was  in  1730 ;  we  have  pleaded  an 
affidavit  of  deceased's,  that  he  was  married,  and  that  the  minor  was  his 
child,  and  we  have  pleaded  a  letter  from  Richard  to  deceased,  in  which 
he  speaks  of  deceased's  wife  and  child. 

Witnesses  for  the  minor. 

1.  Richai'd  Burman. — Well  knew  deceased  from  1728,  and  also  Jane 
Matthews,  who  was  servant  to  deceased's  father ;  proves  cohabitation 
and  owning  as  husband  and  wife  in  Wardour-street,  and  she  was  deliv- 
ered of  Joseph,  the  minor  in  this  cause ;  they  removed  into  St.  Giles's 
parish,  and  lived  there  as  husband  and  wife  for  several  years ;  after- 
wards he  went  beyond  sea,  and  the  child  lived  with  his  mother ;  the 
child  was  admitted  into  Co  vent  Garden  charity  school  as  the  son  of 
Joseph  and  Jane  Burgis  his  wife. 

2.  James  Knight. — Proves  exhibit  A,  to  be  Richard  Burgis's  hand- 
writing, and  that  it  was  wrote  to  deceased ;  Richard  therein  mentions 
deceased's  son  being  in  the  free-school. 

3.  John  Springer. — Proves  the  exhibits  B.  and  C. 

N.  B.  The  brother  pleaded,  but  did  not  examine  any  witnesses  on  his 
allegation,  and  no  counsel  appeared  for  him  at  the  hearing. 

Judgment. 

Sir  George  Lee. 

I  gave  sentence  for  the  interest  of  the  minor,  and  condemned  the  bro- 
ther in  costs  upon  taxation  the  by-day,  and  revoked  the  administration 
granted  to  the  Vother,  and  decreed  it  to  the  gusotlian  for  the  use  of  the 
minor. 


DR.  PRINGLE,  Attorney  of  M'GUIRE,  against  BROWN,  in  the 
Goods  of  JOHN  CONNELL,  deceased.— p.  128. 

The  interest  of  a  sister  being  estaUisbed  an  administration  granted  to  a  more  distant  relatioik  is 

revoked. 

Dr.  Pinfold,  for  M'Guire. — John  Connell,  deceased,  died  intestate  in 
April,  1750,  a  bachelor;  left  Mary  M'Guire,  James  Connell,  Catharine 
and  Elizabeth  Connell,  his  brother  and  sisters.  10th  May,  1750,  James 
Connell  took  administration  to  him  and  is  dead  intestate.    22d  July, 
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1751,  Mathew  Browne  took  admiQistratioQ  to  Janies  as  cousin  and  next 
of  kin,  and  on  26th  July,  1751,  took  also  administratipn  de  bonis  non  to 
John  Connell ;  M'Guire  has  cited  Brown  to  brin^  in  the  administration 
of  John  Connell,  &c.  Browne  denied  M'Guire's  interest  as  sister  to  de- 
ceased ;  we  have  fully  proved  her  interest. 

Witnesses. 

1.  Judith  Bullen. — Deceased  left  one  brother  and  three  sisters;  Mary 
M'Guire  was  one  of  his  sisters ;  deponent  was  present  at  the  marriage  of 
Barnaby  Connell  and  his  wife,  the  fathei'  and  mother  of  John  Connell, 
deceased,  and  Mary  M'Guire,  and  of  James  Connell,  &c«;  believes  Mary 
M'Guire  was  born  about  forty  years  ago. 

JUDOMENT. 

Snt  George  Lee. 

I  pronounced  for  Mary  M'Guire's  interest,  as  sister  and  next  of  kin ; 
revoked  the  administration  de  bonis  non  of  John  Connell,  and  decreed  it 
to  the  attorney  of  Mary  M'Guire,  and  condemned  Browne  in  costs,  to  be 
taxed  moderately,  because  he  was  not  by  the  evidence  afiected  with 
knowledge  of  M'Guire's  being  alive,  and  had  not  pleaded. 


BIGG  and  Others  against  KEEN.— p.  124. 

A  win  propQundad  and  eitabliihed ;  administratioii  cam  teftaxDento  annexe,  granted  to  the  le* 

sidoarj  legatees,  the  ezecalon  having  renonnoed. 

Dr.  Hay^  for  Thomas  and  Frances  Bigs  and  Ma^  Bayley. — John 
Bigg  died  20th  July,  1750 ;  left  John  anaEdward  Keen  his  nephews 
and  only  next  of  kin ;  made  his  will  17th  July,  1750,  and  appointed 
executors  who  renounced.  Will  propounded  by  residuary  legatees; 
opposed  by  John  Keen  the  nephew ;  full  proof  .of  instructions,  capacity, 
and  execution.  The  nephew  has  pleaded  incapacity,  but  his  witnesses 
prove  the  contrary,  and  also  deceased's  disafllection  to  his  nephews. 

Dr.  Pinfold,  contra,  for  John  Keen. — Deceased  has  made  only  a  mark 
to  the  will ;  Francis  Bigg,  senr.  one  of  the  residuary  leeatees,  died  four 
years  before  deceased,  and  he  knew  of  his  death ;  admit  they  have  proved 
capacity  and  execution,  but  hope  the  Court  will  not  give  costs. 

The  adverse  proctor  declared  he  should  not  ask  costs. 

Witness.  , 

James  Lowther. — ^Deponent  took  instructions  for  the  will;  fully 
proves  them,  and  capacity  and  deceased's  approbation  of  the  will,  and 
due  execution ;  deceased  attempted  to  write  his  name,  but  was  not  able^ 
aad  then  he  made  his  mark,  and  sealed  and  published  it. 

Other  witnesses  agree. 

JUDOMENT. 

Sir  George  Leb. 

Sentence  for  the  will,  and  administration  cum  testamento  decreed  to 
the  residuary  legatees. 


BRISCOE  against  BRADISH.— p.  125. 

A  will  propoonded  and  proved. 

Vol.  v.  43 
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ARCHES  COURT  OF  CANTERBURY. 

The  Governors  of  St.  Thomas's  Hospital  in  Southwark,  acting  by  LEE- 
SON,  their  Syndick,  against  TREHORNE  and  COVE.— p.  126. 

{An  Appeal  from  the  Commissary  of  Winchester  upon  a  Grievance  in  re- 
jecting an  Allegation,) 

The  pttronfl  of  a  chnrch  have  no  rigfht  to  oontroTert  the  election  of  chnrch-wardens;  nnlees  it 
can  be  shovm  that  the  parishionen  have  do  nghi  to  elect  church-wardens,  and  that  the 
church- wardens  of  the  particular  parish  are  exempt  from  the  jurisdiction  of  the  ordinary. 


PREROGATIVE  COURT  OF  CANTERBURY. 

MARTIN  against  WOTTON.— p.  130. 

A  will  made  in  extremis  established. 

Dr.  Simpson^  for  Wotton. — Mabella  Millechamps  made  her  will  18th 
February,  1750;  had  the  palsy  and  died  9th  March,  1752;  by  will  18th 
February,  1750,  Martin  made  executor,  and  had  a  legacy ;  8th  March, 
1752,  deceased  made  another  will ;  she  was  taken  ill  in  the  night  be- 
tween 7th  and  8th  March,  1752;  declared  she  was  dissatisfied  with  her 
will,  and  ordered  her  maid  to  send  for  Mrs.  Wotton  to  make  her  will ; 
Wotton  wrote  three  or  four  legacies,  and  then  she  went  to  fetch  Mr. 
Baldwin,  an  attorney,  with  whom  she  was  not  acquainted ;  deceased 

Sve  instructions  to  Baldwin,  of  which  he  took  minutes;  drew  a  will 
)m  those  instructions,  read  it  to  deceased  in  presence  of  witnesses ;  she 
approved  it  and  attempted  to  execute  it,  but  she  had  the  palsy  so  much 
in  ner  hands  that  she  could  not  write  or  hold  her  pen,  and  tnerefore  could 
not  execute  it ;  the  writer  says  she  did  not  execute  it  because  she  was 
not  capable ;  the  other  witnesses  say  she  was  sensible. 

Dr.  Paul,  for  Martin. — By  will  18th  February,  1750,  Martin  made 
executor;  in  will  8th  March,  1752,  Ann  Wotton,  executrix;  the  last  will 
not  executed  because  deceased  was  incapable ;  instructions  deficient ; 
Baldwin  brought  t6  make  the  will ;  deceased  said  Wotton  would  tell  him 
what  to  write,  and  from  Wotton  he  took  the  instructions.  Admit  it  was 
read  to  her ;  but  the  grand  question  will  be,  whether  she  had  capacity ; 
Martin  has  not  examined  any  witnesses. 

Witnesses  for  Wotton. 

1.  Ann  Tate. — Deceased  lodged  at  Mrs.  Le  Fitz,  in  Craven  street  on 
9th  March,  1752,  when  she  died  a  widow  without  children  or  relations. 
Deponent  has  heard  deceased  say  she  had  known  Wotton  thirty  years, 
and  had  great  affection  for  her ;  deceased  had  the  palsy ;  deponent  sat 
up  with  deceased  in  the  night  between  the  7th  and  8th  March  ;  in  the 
night  she  bid  deponent  send  for  Mrs.  Wotton  at  six  in  the  morning;  de- 
ceased impatient  for  that  hour  to  come ;  expressed  dissatisfaction  at  her 
will ;  deceased  very  impatient  for  Wotton  to  cQme ;  as  soon  as  it  struck 
six  deceased  bid  deponent  go  to  Mrs.  Wotton's  and  desire  her  to  come ; 
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deceased  told  deponent  what  legacies  she  would  give ;  deponent  fetched 
Wotton ;  asked  deceased  if  she  should  fetch  any  body  else,  she  said 
**  No ;"  deceased  bid  deponent  fetch  a  box  and  set  it  by  W  otton  and  said 
her  will  was  there,  which  she  bid  Wotton  take  out,  and  then  desired 
Wotton  to  set  down  several  legacies,  which  deponent  heard,  and  deceas- 
ed said  Wotton  should  be  executrix ;  Mrs.  Wotton  said  she  could  not 
make  a  will ;  deceased  consented  she  should  bring  somebody  else ;  Wot- 
ton went  for  an  attorney ;  deceased  very  impatient  for  her  return,  and 
said  Wotton  was  gone  to  fetch  a  person  to  make  her  will ;  about  nine  in 
the  morning  Wotton  returned  with  Baldwin ;  Baldwin  asked  deceased 
what  he  should  write  in  her  will,  she  said  she  had  told  Wotton ;  Bald- 
win told  her  he  must  have  it  from  her  own  mouth ;  deceased  declared 
she  was  fully  in  her  senses ;  deponent  heard  deceased  give  instructions 
to  Baldwin  for  some  of  the  legacies,  and  then  deponent  went  down,  but 
soon  after  deponent  was  called  up  again,  and  Baldwin  was  then  reading 
a  paper  to  deceased;  Baldwin  asKed  her  if  she  liked  it,  she  said  **  Yes^ 
he  asked  her  if  she  would  sign  it,  she  said  ''  Yes ;"  wax  was  not  imme- 
diately found ;  deceased  then  bid  deponent  look  in  the  bureau  where  de- 
ponent found  wax ;  deceased  raised  herself  up  to  sign  her  will,  and  she 
bid  deponent  to  sit  at  her  back  to  support  her,  and  then  Baldwin  bid 
deponent  fetch  Mrs.  Blondy  and  Mrs.  Le  Fitz  to  be  witnesses;  de- 
ceased asked  what  Blondy  came  for,  Wotton  told  her  she  must  have 
two  witnesses,  she  replied,  "that  is  true;''  deceased  attempted  to  exe- 
cute the  will  but  was  not  able  through  weakness  of  her  hands;  she  two 
or  three  times  attempted  it,  but  could  not  do  it ;  Baldwin  went  away, 
but  left  directions  for  sending  for  him  if  she  became  capable ;  deceased 
said  she  believed  it  would  do ;  she  was  perfectly  sensible. 

2.  Letitia  Wotton. — Deponent  has  renounced  her  interest  under  the 
will ;  gives  account  of  a  message  from  deceased  to  deponent  by  Tate  on 
8lh  March,  1752;  agrees  therem  with  Tate ;  deponent  went  to  deceased; 
gives  exactly  the  same  account  as  Tate  of  what  then  passed  between 
them  concerning  making  her  will,  and  mentions  the  legacies  deceased 
bid  her  write ;  the  first"  five  lines  of  paper  A,  are  wrote  by  deponent ; 
deponent  desired  she  might  fetch  someoody  else  to  make  deceased's  will ; 
deceased  consented ;  deponent  went  to  fetch  Baldwin,  who  was  an  entire 
stranger  to  deponent;  he  came;  deceased  seemed  pleased;  deponent 
asked  her  if  she  would  tell  Baldwin  what  she  would  ao;  Baldwin  asked 
deceased  several  questions ;  latter  part  of  paper  A.  was  wrote  by  Bald- 
win ;  believes  the  will  in  question  was  wrote  by  Baldwin  firom  deceased's 
instructions,  the  former  will,  and  what  deponent  told  him ;  he  read  the 
will  to  deceased  and  she  approved  it ;  gives  same  account  of  deceased's 
attempting  to  execute  it,  as  Tate  does;  deceased  perfectly  in  her  senses; 
deponent  asked  deceased  if  she  should  send  for  Mr.  Joseph  Martin ;  she 
replied  "No." 

3.  Samuel  Baldwin. — About  eight  in  the  morning  of  6th  March,  1753 ; 
deponent  went  to  deceased,  pursuant  to  Mrs.  Wotton's  directions ;  depo- 
nent took  instructions  from  Wotton  by  deceased's  desire,  in  deceased's 
presence,  she  being  very  weak ;  from  such  minutes  he  wrote  the  will, 
and  read  it  all  over  to  deceased,  and  asked  her  if  she  liked  it,  and 
she  said  either  "  yes,"  or^  "  it  is  very  right ;"  docs  not  remember  any 
bfxiy  was  in  the  room  but  de(>onent  and  Wotton  ;  deceased  raised  her- 
self  up  to  execute  her  will,  but  she  was  so  weak  she  could  not  write 
and  tnen  her  senses  were  so  low  that  she  seemed  not  to  know  what  she 
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was  about,  and  she  threw  herself  on  her  knees  very  eagerly,  but  believes 
it  was  from  pain ;  when  deponent  first  came  to  her  she  was  fully  in  her 
senses,  and  believes  she  well  understood  the  will  when  deponent  read  it 
to  her,  and  she  did  approve  it,  but  before  execution  he  believes  she  lost 
her  senses;  deponent  left  orders  to  send  for  him  in  case  she  became 
capable. 

4.  Jane  Blondy. — Proves  deceased's  affection  for  Mrs.  Wotton ;  heard 
deceased  say  the  iwill  was  to  her  liking,  and  that  she  would  sign  it,  but 
her  hand  shook  so  much  that  she  could  not  write ;  deponent  and  her 
aunt  were  twice  afterwards  called  to  see  deceased  execute  it,  which  she 
attempted  with  earnestness,  but  was  not  able ;  deceased  at  said  times  of 
attempting  to  execute,  appeared  to  be  very  sensible. 

5.  Louisa  Le  Fitz. — Proves  deceased's  affection  to  Wotton  and  her 
children ;  agrees  exactly  with  Blondy  ;  says  deceased  endeavoured  for 
ten  minutes  to  write  her  name,  but  could  not  do  it,  she  did  make  a 
scratch,  but  Baldwin  said  it  would  not  do ;  swears  deceased  was  per- 
fectly in  her  senses. 

Judgment. 
Sir  George  Lee. 

I  gave  sentence  for  the  last  will  dated  8th  March,  1752,  which  vnis 
not  executed. 


RICH  against  CHAMBERLAYNE— p.  134, 

Adimnistr&tion  decreed  to  a  i^uardian  elected  by  the  free  oondent  of  a  milUMr. 

Dr.  Simpson,  for  Rich. — John  Chamberlayne  died  intestate  and  insol- 
vent ;  left  a  son.  Wells  Chamberlavne,  and  two  sisters ;  deceased  board- 
ed at  Mrs.  Carstair's,  at  Bristol ;  the  son  ten  years  old ;  bv  desire  of  Mr. 
Rich,  as  creditor,  a  letter  was  wrote  to  deceased's  sister,  Mrs.  Wescomb, 
to  desire  she  would  not  intermeddle,  but  would  let  the  creditors  take 
administration ;  Rich  took  the  minor  and  put  him  to  school  at  Bristol, 
and  took  care  of  him ;  the  child  averse  to  choosing  his  aunt  Wescomb 
guardian ;  Wescomb  prays  the  administration  for  the  minor's  use,  but  is 
not  chose  guardian  by  him ;  we  have  affidavits  to  prove  Wescomb  is 
very  poor,  and  cannot  give  security. 

Vr.  Hay,  same  side. — Rich  is  elected  guardian  by  the  minor. 

Dr.  Pinfold,  contra,  for  Wescomb. — Rich  at  fiist,  cited  the  minor  to 
show  cause  why  he  should  not  accept  or  refuse  administration,  &c. 
Wescomb  has  sworn  Rich  has  taken  the  child  from  her. 

Judgment. 

Sir  George  Lee. 

It  being  admitted  that  Rich  was  elected  guardian  by  the  minor,  freely 
and  without  force  or  imposition ;  I  decreed  the  administration  to  him  for 
the  minor's  use. 


APPLEBY,  by  his  Guardian,  against  APPLEBY  and  JACKSON. 

—p.  135. 

An  adminiatration  cam  teBtamento  anoezo,  decreed  to  a  ^ndmoUier  daring  the  minarit/  «»r 

an  executor,  ahe  being  alio  teatamentaiy  truatec 
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Dr.  Paulf  for  the  minor. — John  Hervey  deceased,  by  his  will  dated 
11th  December,  1751,  devised  his  lands  to  bis  nephew,  Thomas  Apple- 
by ;  gave  him  most  of  his  personal  estate,  and  constituted  him  executor 
and  residuary  legatee ;  and  at>pointed  Elizabeth  Appleby,  the  minor's 
grandmother,  and  Richard  King,  his  guardians  and  testamentary  trus- 
tees; Hervey  had  not  power  to  appoint  a  guardian  to  the  minor;  he  is 
above  eight  years  old,  and  has  chosen  his  mother,  Hannah  Appleby  to 
be  his  guardian,  and  she  prays  administration  cum  testanxento  to  be 
granted  to  her  during  the  minority ;  the  grandmother,  Elizabeth  Apple- 
by, prays  it  may  be  granted  to  her  as  testamentary  guardian;  she  is 
greatly  indebted  to  the  estate.  At  common  law  there  are  four  sorts  of 
guardians,  1st,  in  chivalry ;  2dly,  by  nature,  which  are  parents ;  3dly^ 
m  socage;  4thly,  guardians  for  nurture,  which  the  ordinary  may  ap- 
point. By  Stat.  12  Car.  2,  c.  24,  (sec.  8.)  a  father  has  power  to  appoint 
f[uardians  to  his  minor  children :  3  Levinz,  305,  Clench  v.  Cudmoi*e.  {a). 
n  the  case  of  ViJlareal/m  chancery,  the  Court  decreed  the  guardianship 
of  her  children  to  Mrs.  Yillareal,  and  took  them  from  Mr.  Da  Costa, 
their  grandfather. 

Dr.  Hay,  for  Elizabeth  Appleby. — 2nd  January,  administration  cum 
testamento  was  decreed  to  tiie  testamentary  guardians ;  22nd  May,  the 
minor  chose  his  mother  guardian.  The  question  is,  whether  deceased 
had  not  a  power  to  appoint  a  trustee  for  managing  the  estate  he  has  given 
to  the  minor. 

Affidavit  read  for  Hannah  Appleby. 

Richard  Williams. — Elizabeth  Appleby  is  indebted  to  deceased's  per- 
sonal estate  in  350/.  by  mortgage,  and  by  note  in  50/. 

Dr,  Paul,  for  the  minor. — jfo  instance  of  a  limited  administration. 
Chancery  Precedents,  597,  parents  are  guardians  of  their  children  by 
nature.  Carlisle  and  (Veils,  the  guardian  appointed  by  this  Court,  can 
be  only  with  respect  to  the  personal  estate. 

Dr.  Pinfold,  same  side. — Stat.  12  Car.  2,  has  been  always  taken 
strictly,  and  therefore  a  mother  cannot  appoint  a  guardian  to  her  chil- 
dren. Shower's  Reports,  293,  Court  cannot  revoke  a  probate,  or  refuse 
one  to  an  executor. 

JiTDGMENT. 

Sm  George  Lee. 

I  decreed  administration  cum  testamento  during  the  minority  of  the 
executor,  to  Elizabeth  Appleby,  the  grandmother,  not  as  guardian  to  the 
minor,  but  as  testamentary  trustee  named  in  the  will. 

(a)  The  only  point  decided  in  this  case  was,  that  copyholders  were  not  within  the  pnmsions 
of  13  Oir.  3,  c.  24,  s.  8«  consequently  that  it  was  not  competent  to  them  to  dispose  of  the  custody 
of  their  infimts,  but  that  the  custody  was  in  the  lord  or  others  acoording  to  the  ousUun  of  the 
manor. 


Dame  ELIZABETH  COOKES  WINFORD  against  HELLIER  and 

BARRINGTON^— p.  137. 

In  a  suit  touching  the  validity  of  a  will,  the  Court  refused  to  make  an  order  on  the  party 
propounding  the  instrument,  to  Mige  him  to  declare  that  he  neter  would  bereaAer  propound 
any  other  ci  the  lestaraentary  papers  then  before  the  Court 
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HIG6INS0N  against  COLCOT.— p.  138. 

Will  Bet  aside  because  it  waa  not  the  free  and  volantary  act  of  the  deceased. 

Dr.  Simpson,  for  Higginson. — ^William  Hibberd,  widower,  deceased, 
died  24th  May,  1750;  left  three  children,  Alice,  George,  and  Ann,  all 
under  seven  years  old  ;  Colcot,  their  aunt,  assigned  guardian  to  them ; 
she  entered  caveat  against  granting  probate  of  deceased's  will ;  will  dated 
15th  May,  1750;  recites,  that  deceased  was  indebted  to  Higginson  about 
200/.,  and  for  securing  it  deceased  gives  aU  his  estate  real  and  personal 
to  Higginson,  in  trust  to  pay  his  own  debt,  and  then  to  distribute  the  resi- 
due to  his  children,  share  and  share  alike,  and  made  Higginson,  sole  exe- 
cutor  ;  attested  by  two  witnesses;  Glass,  one  of  them,  says  deceased  was 
not  in  his  senses ;  he  contradicts  himself  so  much  that  no  credit  can  be 
given  to  him;  no  proof  of  incapacity  at  the  time  of  the  execution;  de- 
pose only  to  incapacity  on  the  next  day,  viz.  16th  May,  1750. 

Dr.  Hay,  for  Elizabeth  Colcot,  the  guardian. — Uncertain  on  what  day 
deceased  died ;  he  was  a  wheelwright ;  bought  timber  of  Hisginson ; 
was  indebted  to  him  in  200/. ;  he  irecjuently  pressed  deceased  for  the 
money ;  threatened  to  arrest  him  for  it,  and  frightened  him ;  deceased 
declared  his  aversion  to  Higginson;  deceased's  illness  was  a  fever,  with 
convulsions;  he  was  insensible  seven  or  eight  days  before  his  death; 
15th  May,  1750,  in  the  morning,  deceased  was  very  ill ;  was  quite  deli- 
rious in  the  evening;  Piatt,  one  of  the  witnesses,  says  he  went  with 
Higginson  to  deceased;  proves  a  fact  of  execution,  but  no  proof  of  in* 
structions ;  Glass  swears  he  does  not  think  deceased  was  in  his  senses ; 
capacity  at  best  but  doubtful ;  deceased  was  constrained  to  make  the  wilL 

Witnesses  for  Higginson. 

1.  Elizabeth  Freeman. — Deponent  .was  servant  to  deceased  to  his 
death,  which  happened  on  17th  May,  1750;  on  15th  May  deceased  very- 
sensible  and  capable  of  making  a  will,  and  continued  so  to  be  till  between 
twelve  and  one  o'clock  in  the  morning  following,  when  he  became  in- 
sensible, and  from  thence  continued  so  to  his  death. 

2.  John  Piatt. — Deponent  went  to  deceased  with  Higginson,  found  him 
ill  in  bed ;  producent  asked  how  he  did ;  answered  he  was  better  than 
he  had  been ;  producent  told  him  he  had  brought  a  will  according  to  his 
desire,  and  then  produced  the  will  pleaded,  ready  wrote ;  deponent  ask- 
ed deceased  if  he  should  read  it  over  to  him ;  deceased  con^nted  thereto ; 
deponent  read  it,  and  deceased  approved  it ;  deceased  then  executed  it, 
in  presence  of  deponent  and  Glass,  and  published  it,  and  they  attested 
it ;  believes  deceased  was  then  of  sound  mind,  and  talked  sensibly,  and 
desired  producent  to  remember  his,  the  deceased's,  wife  and  family  after 
he  had  satisfied  his  own  debt;  this  was  on  the  16th  May. 

3.  Benjamin  Glass. — Producent  called  deponent  up  into  deceased's 
room,  and  asked  him  if  he  could  write  his  name ;  deponent  said  ''  No," 
but  could  make  his  mark ;  deponent's  master,  the  deceased,  wrote  some- 
thing at  the  foot  of  the  paper,  but  he  doos  not  know  what,  and  laid  a 
shilling  on  the  wafer  fixed  to  said  paper  writing,  and  then  said  something 
of  delivering  it  as  his  deed  or  will,  and  then  Piatt  wrote  something  to 
said  paper,  but  he  does  not  know  what,  and  deponent  put  his  mark 
thereto ;  deceased  was  in  so  bad  health  that  deponent  does  not  think  he 
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Teas  capable  of  doing  any  serious  act ;  will  was  not  read  over  while  de- 
ponent was  present. 

Will  read. 

Witnesses  for  Calcot. 

1.  Benjamin  Glass. — Deceased  died  on  a  Thursday,  in  May,  1750,  but 
does  not  know  the  day  of  the  month ;  deceased  died  a  widower,  and  left 
three  infant  children;  deceased  indebted  to  Higginson,  but  could  not 
pay  it ;  Hiff^inson  continually  pressed  him  for  it ;  deceased  told  deponent 
he  hated  Higginson,  and  wished  he  could  buy  timber  of  any  other  per- 
son ;  he  told  oeponent  so  about  a  fortnight  before  he  died  ;  was  delirious 
for  eight  days  before  his  death,  during  that  time,  not  capable  of  making 
a  will ;  when  deponent  saw  him  on  the  Friday  before  deceased  died, 
Higginson  and  Piatt  came  together  in  a  chaise  to  deceased's  house,  and 
went  into  his  room ;  Higginson  called  up  deponent,  and  bid  him  make 
his  mark  to  that  paper,  which  was  the  will,  but  deponent  did  not  know 
what  it  was,  but  believed  it  to  be  a  note  for  a  load  of  timber  which  was 
then  to  be  sent  for  deceased's  use ;  does  not  think  deceased  was  then 
capable  of  making  a  will,  or  giving  such  note  or  order,  and  cannot  say 
whether  deceasea  said  any  thing,  or  spoke  to  any  body  during  all  said 
time;  deponent  saw  deceased  once  in  his  illness,  when  he  was  light- 
headed, go  to  his  necessary-house ;  don't  know  what  day  ;  the  beginning 
of  the  week  next  before  his  death  deceased's  head  was  shaved  for  laying 
on  a  blister ;  his  speech  left  him  three  days  before  his  death ;  immediately 
after  deceased's  death,  Higginson  took  possession  of  his  effects. 

4.  5.  Int.  Has  not  been  instructed  or  rewarded.  9.  Int.  Has  not 
been  paid  any  thing  for  his  trouble  in  coming  to  give  evidence. 

2.  John  Woolward. — Deponent  was  servant  to  deceased ;  knows  Hig- 
ginson, to  whom,  deceased  was  indebted  upwards  of  200/. ;  deceased 
expressed  dislike  to  him ;  was  light-headed  the  day  before  he  died ;  de- 
ponent did  not  see  deceased  the  day  the  will  is  dated ;  deceased  was 
speechless  a  few  hours  before  he  died;  Higginson  took  possession  of 
deceased's  effects. 

2.  Int.  Gives  Glass  a  good  character.  4.  Int.  Glass  received  half-a- 
guinea  by  order  of  the  Court  for  coming  to  be  sworn. 

3.  John  Hibberd. — Deceased  was  deponent's  brother;  he  dealt  with 
Higginson  for  timber,  and  was  greatly  indebted  to  him ;  within  two 
months  of  deceased's  death,  he  declared  he  hated  Higginson,  and  would 
not  deal  with  him  if  he  was  not  in  his  debt ;  such  dislike  continued  to  his 
death ;  deceased  was  ill  about  a  fortnight ;  for  eight  days  before  his 
death  he  was  delirious  and  and  incapable  of  making  a  will,  and  for  five 
days  was  speechless,  but  before  was  raving  and  tore  off  his  blisters ;  on 
a  Friday  night,  about  nine  days  before  his  death,  deceased  was  with 
great  difRciHty  kept  in  his  bed,  and  cried  out,  there  were  two  men  come 
to  take  him  away ;  a  blister  was  applied  to  his  head  three  days  before 
he  died ;  Higginson  took  possession  of  deceased's  effects. 

Int.  Believes  Glass  to  be  a  very  honest  man. 

4.  Dinah  Ford. — Deceased  was  deponent's  son;  he  died  on  Holy 
Thurday,  24th  May,  1750;  deceased  told  deponent  he  was  afraid  Hig- 

finson  would  arrest  him ;  and  therefore  was  obliged  to  deal  with  him ; 
ut  if  he  could  get  out  of  his  debt,  he  would  never  have  any  thing  to  do 
with  him  again;  deceased  was  taken  ill  on  11th  May,  viz.  the  Friday 
se'eni^ht  before  his  death,  and  after  the  three  first  days,  he  became  quite 
insensible  and  continued  so  to  his  death ;  on  the  Monday  se'enight  be- 
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fore  he  died,  blisters  were  put  on  his  back  and  arms,  but  he  tore  them 
off  on  the  Sunday  morning  before  he  died,  he  being  quite  raving;  said 
there  were  three  men  at  his  bed's  feet  come  to  take  him  awav,  and  then 
a  blister  was  laid  on  his  head  ;  Higginson  sent  e\ery  day  to  inquire  after 
deceased :  knows  nothing  of  the  wiu. 

2.  Int.  Glass  a  very  honest  man. 

Higginson  took  possession  of  deceased's  effects. 

5.  John  Cock,  apothecary. — 15th  May  1750,  between  six  and  sFeren 
in  the  morning,  depoqent  was  called  out  of  his  bed  to  attend  deceased ; 
deponent  immediately  went  and  found  him  in  a  strong  fever ;  and  was 
then  informed  he  had  had  a  very  bad  night,  and  had  been  delirious ; 
he  complained  of  pain  in  his  head ;  deponent  ordered  him  a  blister  on 
his  back ;  deceased  gave  proper  answers,  but  does  not  think  be  could 
then  have  j^iven  instructions  for  a  will ;  this  was  the  first  time  deponent 
attended  him ;  in  the  evening  of  said  day  deceased  was  much  worse,  and 
he  continued  to  grow  worse  to  his  death,  which,  as  deponent  thinks, 
happened  on  22d  or  23rd  day  of  May ;  on  the  16th  May  deceased  was 
very  bad ;  from  the  evening  of  the  15th  May,  deponent  is  positive  he 
was  not  capable  of  giving  instructions  for  a  will. 

Witnesses  for  Higginson. 

1.  Moses  Bradley. — Deponent  has  known  Piatt  seventeen  years; 
gives  him  a  very  good  character ;  does  not  believe  he  would  be  a  wit- 
ness to  any  will  that  was  not  duly  executed. 

2.  Joseph  Willett. — Has  known  Piatt  nine  years ;  gives  him  same 
character. 

3.  John  Dwight — Has  known  Higginson  thirty  years ;  says  he  be- 
lieves him  to  be  a  very  honest  man,  and  would  not  ootain  a  will  fraudu- 
lently. 

4.  John  Jackman — Has  known  Higginson  twelve  years ;  the  same. 

5.  John  Adams. — Has  known  Higginson  twenty  years;  the  same. 
N.  B.  Above  twenty  other  witnesses  were  examined  to  Higginson's 

general  character,  who  all  speak  well  of  him. 

1st  Art.  of  Higginson*s  allegation  read. 

Alleges  deceased  did  not  deal  only  with  Hieginson  for  timber. 

6th  Art  Deceased  in  his  senses  all  day  ot  the  15th  and  16th  days 
of  May. 

7th  Art.  Higginson  was  but  once  in  deceased's  room  besides  the  time 
when  the  will  was  executed. 

8th  Art  Deceased  said  he  was  better  on  15th  May. 

0th  Art.  Deceased  gave  instructions  for  the  will. 

Note.  He  did  not  attempt  to  prove  any  of  these  articles. 

Witnesses  for  Colcot. 

1,  Richard  Earl. — Deponent  has  known  Higginson  upwards  of  four- 
teen years ;  knows  nothing  of  his  character,  save  that,  in  September, 
1748,  deponent  was  present  when  ten  chaldron  of  coals,  delivered  by 
Higginson  for  the  almshouses  at  Hoxton,  were  measured  by  the  city- 
meters,  who  found  them  wanting  upwards  of  twenty  bushels ;  the  Court 
of  Assistants  of  the  Haberdashers'  Company  ordered  Higginson  should 
never  serve  them  again  with  coals. 

5.  William  Mackerness. — Deponent  is  of  the  Court  of  Assistants  of 
the  Haberdashers'  Company ;  deposes  to  the  same  fact  as  the  last  wit- 
ness. 

3.  Fotherby  Baker,  gent. — ^Has  known  Higginson  from  May,  1742 ; 
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cannot  speak  to  his  character  of  honesty ;  gives  a  very  particular  ac- 
count of  the  transaction  relating  to  the  coals;  says,  upon  measuring  the 
coals,  twenty-four  bushels  were  wanting  out  of  ten  chaldrons  ;  they  were 
again  remeasured  in  Higginson's  presence,  and  were  then  also  found 
very  deficient ;  he  would  have  been  prosecuted,  if  he  had  not  made 
friends  with  the  Court  of  Assistants ;  the  governors  have  not  paid  him 
for  them. 

Dr.  Simpson^s  argument  for  Higginson. — Admit  instructions  were  not 
proved,  but  it  is  sufficient  if  we  prove  fact  of  execution  and  sanity  ;  Piatt 
swears  it  was  executed  on  15th  May,  and  that  he  was  sensible;  Free- 
roan  swears  the  same;  Glass  swears  contrary  to  his  act,  and  contradicts 
himself,  nobody  but  he  says  deceased  was  insensible  on  15th  May ;  Glass 
and  Hibberd  swear  he  was  insensible  for  eight  days  before  he  died  ;  he 
died  on  24th  May,  and  therefore  did  not  become  insensible  till  the  16th ; 
the  will  only  secures  a  just  debt ;  the  children  must  pay  it,  whether  the 
will  subsists  or  not ;  we  pray  costs  against  the  guardian,  who  has  un- 
reasonably opposed  it. 

Dr.  Beltesworth,  same  side. — It  is  still  in  dispute  whether  Higginson 
gave  short  measure  of  coals  or  not ;  counsel  advised  against  prosecuting 
him ;  we  do  not  suggest  this  will  was  made  out  of  kindness  to  Higginson, 
but  merely  to  secure  his  debt ;  could  not  prove  subsequent  declarations, 
because  none  of  our  friends  were  about  him. 

Dr.  Hay,  contra  for  Colcot. — ^We  oppose  this  will  on  two  points ;  1st, 
because  deceased  was  not  mentally  capable;  2d,  because  he  was  not  a 
free  agent.  Freeman,  their  witness,  proves  deceased  was  insensible  in 
the  night  of  J  5th  May.  A  person  may  be  a  good  witness  who  contra- 
dicts his  own  act ;  so  held  in  Butler  and  Parmenier^s  case  (a),  Deleff. 
Uncertain  whether  it  was  executed  on  15th  May;  a  will  must  be  a  vol- 
untary act.  Swinb.  453  (Swin.  part  7,  sec.  2,  3,  and  4,  ed.  of  1803) ; 
a  will  made  through  fear  is  void,  particularly  fear  of  imprisonment,  p. 
454 ;  threats  void  a  will.  No  reason  to  believe  deceased  would  prefer 
Higginson  to  all  his  other  creditors,  who  are  hurt  by  such  preference ;  if 
Higginson  is  executor,  who  can  inquire  into  his  debt?  Higginson  pleaded 
his  own  character,  which  led  us  to  plead  his  bad  character ;  no  declara- 
tion of  deceased  in  favour  of  Higginson. 

Dr.  Smalbroke,  same  side. — They  undertook  to  show  capacity  at  the 
time  of  the  execution ;  deceased  was  in  so  weak  a  state  as  to  be  liable  to 
be  imposed  on ;  Adams  and  Adams  (6),  Deleg.,  Cauldwell,  the  parson, 
was  received  as  a  legal  witness,  though  he  deposed  contrary  to  repeated 
acts  of  his  own. 

Dr.  Simpson's  reply. — No  proof  of  terror  at  the  time  of  executing  the 
will. 

Judgment. 

Sir  George  Lee. 

I  gave  sentence  against  the  will,  as  not  being  the  free  and  voluntary 
act  of  the  deceased,  who  had  constantly  declared  an  aversion  to  Higgin- 

(a)  Butie^T.  Parmenter^  Deleg.  33  Nov.  1750.  This  case  appears  to  have  underffone  consider- 
ablo  dUcussion^  and  to  have  been  argrued  on  the  26th  and  Slst  of  Oct,  and  on  2d,  8th,  9th,  and 
15th  of  Nov.  The  Judges  Delegates  present  at  the  sentence  were, — ^Lord  Chief  Baron  Parker, 
Mr.  Jjstice  Birch,  Dr.  Chapman,  Dr.  Hay,  and  Dr.  Dacarel. 

(6)  Adanu  v.  NevUU,  calling  herself  i4<i(ims  ;  DeW.  13lh  Feb.  1749.  The  Judges  present  at 
the  sentence  were,  Mr.  Justice  Wright, 'Mr.  Bajroa  CUrke,  Dr.  Walker,  Dr.  Chapman,  Dr.  C6U 
ier,  and  Dr.  ^usbury. 
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son ;  and  yet  if  this  will  should  stand,  deceased  had  thereby  given  him  an 
undue  preference  to  the  other  creditors,  by  making  him  executor,  and 
decreed  administration  to  Calcot  as  guardian,  for  the  use  of  deceased's 
infant  children. 


ARCHES  COURT  OF  CANTERBURY. 

LINE  V.  HARRIS.— p.  146. 
{An  Appeal  from  Exeter.) 

Of  oommon  right  the  incumbent  bat  the  nomination  of  a  minister  to  a  chapel  of  ease  within  his 

pariah.    Exception  proved  in  the  present  instance. 


PREROGATIVE  COURT  OF  CANTERBURY. 

BETHUN  against  DINMURE.— p.  158. 

A  wis  withheld  by  a  creditor  ordered  to  be  brought  in  on  the  application  of  the  executrix. 

John  Cbaggs  made  his  will  and  appointed  his  sister,  Bethun,  execu- 
trix, and  gave  his  will  to  her  to  keep;  Bethun  left  it  in  the  hands  of  Mrs. 
Dinmure ;  Craggs  is  dead,  and  Dinmure  refuses  to  deliver  back  the  will 
to  Bethun,  the  executrix,  till  she  has  paid  her  a  debt  she  says  Bethun 
owes  her. 

A  decree  Vas  been  personally  served  on  Dinmure  to  bring  the  will 
into  Ck)urt. 

JvDOlCEirT. 

Sir  Gboroe  Lee. 

I  ordered  her  to  bring  it  in  peremptorily  by  the  28th  of  July,  1752. 


BUBRELL  against  EASTLOW.— p.  169. 

An  adininiatratioD  improperly  granted  in  the  Comrt  of  the  Archdeacon  of  Norwich,  called  in  mud 

revoked. 


EERY  ART  against  GENERAL  GUISE.— p.  160. 

An  imperlect  testamentarf  schedule  pronoonced  against 

Dr.  Pinfold^  for  Hervart. — ^William  Guise»  Esq.  son  of  General 
Guise,  died  on  10th  April,  1751,  a  bachelor,  sDt.  22;  left  his  father  and 
two  uncles  and  an  aunt  by  his  mother.  Deceased  had  an  estate  by  his 
mother's  will ;  and  by  his  father's  marriage  settlement  the  mother  had 
power  to  make  a  will ;  she  died  in  1749,  and  gave  by  her  will  all  to  her 
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son  if  be  came  to  age,  and  if  he  did  not,  she  left  all  to  her  own  relations. 
Deceased  with  his  own  hand  wrote  his  will  or  testamentary  schedule,  in 
which  he  left  an  annuity  of  60/.  to  Mrs.  Assaily,  and  the  rest  to  his  father, 
and  in  case  of  his  deaths  to  the  testator's  two  uncles  by  his  mother. 
Maximilian  Uervart,  one  of  the  uncles,  has  propounded  this  paper  (which 
is  not  dated,  signed  or  executed,)  as  substituted  residuary  legatee  there- 
in named;  the  General  opposes  it.  The  paper  was  found  by  Mrs. 
Assaily,  who  delivered  it  to  Mr.  Aufrere ;  deceased  had  great  affection 
for  Mrs.  Assaily;  in  September  1750,  one  Mr.  Guy,  at  desire  of  Mrs. 
Assaily,  spoke  to  deceased  about  making  a  will,  and  he  then  declared  he 
would  give  Assaily  50/.  a  year,  and  the  rest  to  his  father.  No.  2  is  a 
draft  made  by  Guy  pursuant  thereto,  and  was  approved  by  deceased  in 
November,  1750.  Hervart  has  examined  three  witnesses,  but  the  Gene- 
ral has  examined  none. 

Dr,  Simpson,  for  General  Guise. — After  deceased's  death,  Mr.  Aufrere 
brought  the  papers,  Nos.  1  and  2  to  General  Guise.  Hervart  is  not  by 
the  paper,  a  substituted  residuary  legatee,  since  the  General  did  not  die 
before  his  son,  I  shall  make  that  a  point  to  show  Hervart  has  no  inter- 
est to  propound  this  paper;  dd  May  1751,  General  Guise  took  adminis- 
tration to  his  son  as  dying  intestate;  1  sess.  Trin.  1751,  the  administra- 
tion called  in  by  Hervart ;  Guise  appeared  by  his  proctor,  and  denied 
his  interest;  the  General  took  out  citation  contra  omnes  to  come  into 
judgment ;  1  sess.  Mich.  1751,  Hervart  propounded  the  will ;  none  of  the 
others  appeared.  They  have  not  proved  the  General's  marriage  settle- 
ment, or  his  wife's  will ;  they  have  proved  that  deceased  declared  to 
Guy  that  he  would  do  something  for  Assaily ;  but  Guy  swears  he  be- 
lieves deceased  so  declared  at  his  importunity  merely.  Guy  several 
times  solicited  deceased  to  execute  draft  No.  2,  but  he  constantly  refused. 
It  is  not  proved  that  No.  1,  the  paper  propounded  was  wrote  subsequent 
to  No  2,  and  No.  1  is  not  proved  to  be  deceased's  writing ;  they  have 
pleaded  that  Assaily  found  No.  1  wrote  in  a  book,  and  she  tore  it  out  and 

frave  it  to  Mrs.  Robothon,  and  she  delivered  it  to  Mrs.  Aufrere,  but  the 
act  is,  that  Assaily  showed  it  to  Robothon,  and  said  she  showed  it  her  as 
a  proof  of  deceased's  affection  to  her.  The  day  deceased  died,  Assaily 
came  with*a  message  from  deceased  to  his  father,  to  inform  him  deceased 
had  no  will,  and  desired  his  father  would  give  certain  things  to  persons 
deceased  named. 
Witnesses  for  Hervart. 

1.  Susanna  Robothon — Deponent  well  knew  deceased  and  his  rela- 
tions; he  died  in  April  1751,  set.  22;  left  his  father,  and  two  uncles  and 
an  aunt  by  hR  mother ;  deceased  was  in  a  declining  way  for  three  years 
before  his  death;  his  fortune  was  left  him  by  his  mother's  will,  but  he 
could  not  dispose  of  it  till  he  was  at  age;  but  if  he  died  under  age,  it  was 
to  go  to  his  uncles  and  aunt ;  Assaily  was  governess  to  deceased's  mo- 
uther, and  her  sister,  Mrs.  Guise,  diea  in  October  1749;  Assaily  had  the 
care  of  deceased,  and  he  often  declared  affection  for  her,  and  declared  he 
would  make  his  will,  and  leave  Assaily  60/.  a  year ;  deponent  has  heard . 
deceased  desire  Mr.  Guy  to  draw  a  will  for  him.  No.  2  is  that  draft 
which  was  delivered  to  deponent  by  Assaily  the  day  deceased  died ;  de- 

Sonent  never  saw  deceased  write,  hit  has  received  notes  from  him ;  says 
fo.  1,  the  will  propounded,  is  different  from  the  letters  or  notes  she  has 
received  from  deceased,  and  therefore  cannot  take  vponher  to  say  No,  1  75 
hi$  handwriting,  aUhaugh  she  is  greatly  inclined  to  oeKeve  it  is;  deponent 
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received  said  paper  No.  1  from  Mrs.  Assaily  about  three  or  four  hours 
before  deceased  died;  and  she  desired  deponent  to  deliver  it  to  Mr. 
Aufrere  from  him,  to  shovir  it  to  General  Guise ;  Assaily  told  deponent 
she  took  it  out  of  a  book  belonging  to  deceased. 

8,  9,  10.  Int.  Respondent  first  saw  No.  1  about  three  or  four  hours 
before  deceased's  death,  and  about  an  hour  after  his  death,  Assaily  gave 
it  to  deponent ;  about  four  months  after  she  told  respondent  she  took  said 
No.  1  from  some  papers  of  deceased's  lying  on  a  table,  but  before  she 
said  she  had  taken  it  out  of  a  book,  and  said  she  tore  it  out  unknown  to 
deceased ;  and  there  was  other  writing  on  the  same  paper,  but  she  had 
destroyed  that  part.  11.  Int.  Assaily  told  deponent  she  declared  to  the 
General  the  day  deceased  died,  that  he  had  made  no  will,  but  he  desired 
Miss  Hervart  might  have  his  tea  kettle,  &c.  and  others  might  have  cer- 
tain specific  legacies,  and  the  General  said  whaf  he  desired  should  be 
complied  with,  and  bid  Assaily  tell  him  so,  and  she  acquainted  deceased 
therewith,  and  she  returned  with  deceased's  thanks  to  his  father  thereon. 

2.  Israel  Anthony  Aufrere,  clerk. — Deponent  is  an  executor  to  de- 
ceased's mother ;  deceased  very  sickly ;  his  fortune  came  to  him  by  his 
father's  settlement  and  his  mother's  will,  but  if  he  died  under  age,  his 
fortune  was  to  go  to  his  mother's  relations ;  deponent  has  heard  that 
Guy  drew  a  will  for  deceased,  by  his  oWn  desire;  deponent  believes  the 
schedule  No,  1,  is  deceased^ s  handwritings  as  it  very  much  resembles  his 
subscription f  but  deponent  never  saw  him  write  any  thing  but  his  name; 
the  da^  deceased  died,  Robothon  brought  Na  1  to  deponent,  and  de- 
sired him  to  carry  it  to  General  Guise ;  he  did,  and  the  General  said,  "  It 
signified  nothing,"  deponent  replied,  '' I  beg  your  pardon,  for  it  is  his 
handwriting,  it  is  a  declaration  of  his  will ;"  General  Guise  said,  "  He 
would  think  of  it."  The  General  did  not  say  it  was  not  deceased's  hand- 
writing. 

Read  for  Guise  part  of  Hervart's  allegation. 

4.  Art.  Pleads,  that  deceased  told  Guy,  *'  He  would  make  a  will  for 
benefit  of  Assaily,"  &c.    Guy  drew  a  will  pursuant. 
6.  Art.    Pleads  that  deceased  wrote  No.  1,  in  a  book  of  consequence. 

3.  William  Guy. — Deponent  knew  deceased  from  his  infancy ;  de- 
ceased had  been  very  ill  some  months  before  his  death.  Believes  de- 
ceased had  a  regard  for  Assaily,  but  never  heard  him  declare  so ;  at 
Assaily's  request,  deponent  at  several  times  pressed  deceased  to  make  a 
will  in  her  favour,  but  he  put  deponent  off,  and  deponent  again  mention- 
ed it  to  deceased  the  September  before  his  death,  and  he  then  said, ''  He 
would  do  it,  and  that  it  would  be  but  short,  and  that  his  intention  was 
to  give  Assaily  50Z.  a  year,  and  the  rest  to  his  father;"  and  he  then  gave 
deponent  other  instructions  relating  to  said  annuity,  and  desired  depo- 
nent to  make  a  draft  of  a  will  pursuant  thereto,  but  told  him  he  need  not 
be  in  a  hurry  about  it ;  deponent  accordingly  made  a  draft  from  said 
instructions,  and  about  six  weeks  afterwards  carried  it  to  deceased,  and 
read  it  over  to  him,  and  he  seemed  to  approve  thereof,  and  said, ''  That's 
well,"  and  he  then  locked  up  said  paper,  and  told  deponent,  he  would 
appoint  another  time  for  his  writing  it  over  fair;  deponent  several  times 
spoke  to  deceased  about  finishing  it;  but  he  always  put  deponent  off, 
and  said,  ^  He  would  do  it  another  time ;"  explains  initial  letters  in  said 
draft  No.  2;  never  saw  deceased  write  any  thing  but  his  name^  and  can^ 
not  depose  whether  JVb.  I  is  deceased^s  handtcriting  or  not ;  Assaily  tol4 
deponent  she  tore  No.  I  out  of  a  book  the  day  ajier  deceased  died ;  de- 
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ponent  was  present  when  Aufrere  brought  No.  1,  and  No.  2,  to  General 
Guise,  who  said  he  would  take  counsel's  opinion  on  them. 

1.  Int.  Deponent  spoke  to  deceased  about  making  his  will,  at  the 
repeated  solicitations  of  Assaily,  and  he  did  not  at  first  give  deponent 
directions  for  making  a  draft,  and  deponent  pressed  him  to  do  it,  but  he 
several  times  declined  giving  deponent  orders  for  a  will,  and  said,  '*  We 
will  think  of  it  another  time;''  and  believes  he  at  last  gave  directions^ 
not  from  his  own  motion,  but  because  deponent  pressed  him  thereto. 

2.  Int.    When  the  directions  were  given,  deceased  seemed  to  waver. 

3.  Int.  Draft  was  carried  to  deceased  about  November,  1750;  de- 
ponent read  it  over  to  deceased,  and  he  then  refused  to  look  thereon,  and 
said,  **  Give  it  me,  we  will  put  it  to  rights  another  time."  4.  Int.  De- 
ponent afterwards  at  Assaiiv's  request,  spoke  to  deceased  to  finish  his 
will ;  but  at  all  such  times  deceased  refused  to  proceed,  and  put  depo- 
nent off  to  another  time ;  he  last  spoke  to  deponent  about  it  about  three 
months  before  his  death.  5.  Int.  Deponent  was  at  General  Guise's  house 
the  Sunday  before  deceased  died,  and  deponent  then  sent  deceased  word 
he  was  ready  to  assist  him  in  finishing  his  will;  deponent  sent  the  mes- 
sage by  Assaily ;  she  brought  answer,  that  he  could  not  see  deponent 
then,  he  was  so  ill,  and  that  he  would  defer  it  to  another  time ;  deponent 
never  saw  him  afterwards.  6.  Int.  Deceased  never  told  deponent,  **  He 
would  write  his  will  himself;"  and  believes  if  deceased  had  had  any 
settled  intention  to  have  made  his  wiU,  he  would  have  employed  deponent  to  • 
finish  it. 

Read  the  Schedules  No.  1  and  2. 

Dr.  Pinfold's  argument  for  Hervart. — There  can  be  no  doubt  but  that 
Hervart  is  a  substituted  residuary  legatee ;  the  words  carry  it,  and  it  is 
agreeable  to  the  settlements,  and  to  the  schedule  No.  2.  This  point  was 
determined  by  the  Court  when  the  allegation  pleading  the  will  was  ad- 
mitted. Deceased  had  intention  to  die  testate,  and  declared  to  Robothon, 
that  "  He  would  leave  Assaily  60/.  a  year;"  the  schedule  is  clearly  de- 
ceased's handwriting. 

Dr.  Hay,  same  side. — General  Guise  took  administration,  though  he 
knew  of  schedule  No.  I ;  Hervart's  interest  was  denied  by  Guise.  The 
objection  was  argued  and  over-ruled,  and  the  allegation  was  received  by 
the  Court.  Two  points ;  1st,  whether  the  paper  propounded  is  the  act 
of  deceased ;  2nd,  whether  he  has  done  any  act  to  destroy  it,  or  whether 
it  is  destroyed  by  act  of  law.  He  deferred  finishing  his  will  from  indo- 
lence ;  No.  1  is  agreeable  to  the  draft  No.  2 ;  Aufrere  clearly  proves  the 
schedule  No.  1  is  deceased's  writing;  Robothon  believes  it,  but  Guy  is 
doubtful.  Prerog.,  Case  of  Martin  and  Michell;  imperfect  paper  kept 
many  years,  but  established  as  a  will.  Departure  from  intention  must 
be  proved ;  Deleg.  (a)  Cunningham  and  Smith,  an  unexecuted  paper 
established. 

(N.  B.  A  fixed  resolution  of  the  testratrix  that  that  paper  should 
operate  as  her  will,  was  in  that  case  fully  proved.) 

Dr.  Simpson,  for  Greneral  Guise. — It  does  not  appear  when  or  where 
the  paper  No.  1  was  wrote ;  none  of  the  witnesses  have  seen  deceased 
write  more  than  his  name,  and  therefore  they  have  not  made  a  sufficient 
proof  of  the  handwriting  of  will  No.  1 ;  no  recognition  of  that  paper. 

(a)  Conyngham  v.  Smithy  Jkiieg^  94th  Maj,  1750.  The  Jud^ei  Delrgvtes  preaeDt  at  the 
■enteace  were, — ^Mr.  Justice  Burndit,  Mr.  Justico  Dunison,  Dr.  Chapman,  Dr.  Siilatibary,  ind 
Dr.  Jenner. 
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Robothon,  indeed,  says  she  has  heard  deceased  say,  both  before  and 
after  he  was  of  age,  he  would  make  a  will  in  favour  of  Assaily.  Deceased 
locked  up  No.  2,  which  shows  he  considered  that  as  a  paper  which  was 
to  be  finished  ;  No.  2  appears  to  be  wrote  subsequent  to  No.  1,  by  de« 
ceased  desiring  the  day  he  died  his  father  to  give  plate  to  Miss  Hervart, 
ivhich  the  General  could  do  by  No.  2,  but  he  could  not  by  No.  1,  for  by 
that  paper  all  that  was  given  to  him  was  only  for  life. 

Dr.  Betiesioorth,  same  side. — No  proof  that  this  paper,  No.  1,  is  the 
act  of  deceased.  Swinb.  part  7,  sect.  13;  imperfect  papers  depend  on 
circumstances. 

Judgment. 

Sir  George  Lee. 

It  not  appearing  how  long  before  deceased^s  death  No.  1  was  wrote, 
nor  where  it  was  found,  and  it  being  very  imperfect,  and  no  evidence 
that  deceased  intended  it  should  operate  as  his  will,  on  the  contrary,  he 
having  declined  to  carry  No.  2  into  execution,  which  was  wrote  on  the 
same  plan,  and  having  on  the  day  of  his  death  desired  his  father  to  give 
specific  legacies  to  certain  persons,  I  gave  sentence  against  the  schedule 
No.  1,  so  far  as  related  to  Hervart,  who  propounded  the  will,  and  pro- 
nounced the  deceased  to  have  died  intestate;  and  continued  the  cause 
to  the  next  term  as  to  the  non  comparentes,  but  did  not  give  costs ;  and 
on  the  first  session  of  Michaelmas  Term,  1752,  it  appearmg  that  a  cita- 
tion was  taken  out  against  the  non-appearers,  and  was  personally  served 
on  those  in  England,  and  by  public  edict  against  those  abroad,  and  no 
appeal  having  been  interposed  by  Hervart,  I,  upon  motion,  extended  the 
interlocutory  sentence,  given  against  Hervart  on  28tb  July  1752,  to  the 
parties  not  appearing,  and  confirmed  said  decree  against  them. 


BAKER  against  RUSSELL.— p.  167. 

An  admtnistratioo  reroked  on  the  production  of  a  will. 

George  Russell  died  in  March,  1752,  he  made  his  will,  and  appoint- 
ed Robert  Baker  executor ;  Thomas  Russell,  deceased's  father,  took  ad- 
ministration to  him  as  dying  intestate,  and  described  himself  of  Chan- 
cery-Lane. The  executor  took  out  citation  asainst  the  father  to  bring 
in  the  administration ;  the  father  could  not  be  found  where  he  described 
himself  to  live,  and  therefore  could  not  be  personally  served ;  the  executor 
took  out  a  citation  viis  et  modis  against  him,  and  advertised  him  but 
could  not  hear  of  him.  The  executor  made  ajfiidavit  of  the  above  facts, 
whereupon  I  revoked  the  administiation,  and  gave  4/.  6^.  Sd*  costs, 
there  being  a  citation  viis  et  modis  and  an  affidavit  in  this  case. 


HURRELL  against  HURRELL.— p.  168. 

Admmistration  of  a  nuncupative  will,  decreed  to  one  of  the  principal  legatees. 
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GRANT  V.  ATKINSON.— p.  168. 

A  rait  carried  on  by  the  attorney  of  an  executor  does  not  abate  on  hb  death,  a  proxy  having 
been  originally  ezhibited  for  one  of  the  ezecutora,  as  well  as  for  the  attorney  of  the  executors. 


{In  my  own  Chamber.) 
THOMAS  against  DAVIS  and  Others.— p.  170. 

A  person  who  had  been  party  to  a  prior  suit,  tonching  the  grant  of  an  administration  cum  testa- 
mento  annezo,  held  to  be  barred  from  instituting  here  proceedings  for  the  purpose  of  claiming 
the  admuiistration  as  residuary  legatee. 

Dr.  Paul,  for  Davis  and  others. — John  Thomas  made  his  will  3d  May 
1743 ;  appointed  James  Thomas,  executor,  residuary  legatee ;  dece^tsed 
cancelled  this  will  by  tearing  off  his  name  and  seal,  and  afterwards 
wrote  on  a  separate  paper  a  memorandum  in  these  words :  *^  I  cancelled 
my  will  the      day  of  May,  1743,  notwithstanding  that  it  is  my  will  and 
purpose  that  the  several  legacies  therein  specified  shall  stand  good  and 
valid,  excepting  my  appointment  of  my  kinsman,  James  Thomas,  as 
executor ;  having  provided  for  him  otherwise,  as  also  Mr.  Thomas  Davis, 
since  deceased.''    After  deceased's  death,  the  cancelled  will  and  memo* 
randuih  were  found  together  in  deceased's  closet.    Mr.  Thomas  Evans, 
a  trustee,  named  in  the  will,  took  possession  of  the  will  and  memoran- 
dum.    In  April,  1751,  caveats  were  entered;  in  July,  1751,  James 
Thomas  took  out  nionition  against  Evans  to  bring  in  the  will ;  in  Sep- 
tember, 1751,  Mr.  Tyndail,  proctor,  alleged  Davis  to  be  cousin  and  next 
of  kin  to  deceased.    Caesar  alleged  James  Thomas  to  be  executor,  and 
residuary  legatee.    The  Court  assigned  all  parties  to  answer  to  each 
other's  interest ;  1  sess.  Easter  term,  1752,  motion  was  made  for  adminis- 
tration with  the  will  annexed  to  be  granted  to  the  next  of  kin.    Mr. 
CsBsar  then  declared  he  had  no  instructions  from  his  client.    The  Court 
decreed  administration  to  the  next  of  kin,  in  case  Thomas  did  not  pro- 
pound his  interest  as  residuary' legatee.    By  the  3d  sess.  of  that  term 
Thomas  did  not  propound  his  interest,  and  on  17th  June,  1752,  adminis- 
tration cum  testamento  passed  under  seal  to  Davis,  the  next  of  kin.    In 
the  letters  of  administration  cum  testamento,  it  was  recited  that  deceas- 
ed had  made  no  executor,  or  residuary  legatee ;  whereas  it  is  usual  in 
the  like  cases  to  recite  in  the  letters  of  administration,  that  the  pretended 
residuary  legatee  had  been  assigned  to  propound  his  interest,  but  had 
not  done  so,  and  therefore  administration  cum  testamento  was  granted 
to  the  next  of  kin.    28th  July,  1752,  Thomas  cited  the  next  of  kin  to 
brin2  in  the  administration  cum  testamento  and  to  show  cause  why  it 
should  not  be  revoked  as  surreptitiously  obtained  and  under  false  sug- 
gestions.   There  are  two  points ;  first,  whether  James  Thomas  is  by  the 
memorandum  residuary  legatee.    Deceased  expressly  revokes  the  ap- 
pointment of  him  as  executor,  because  he  had  provided  for  him  otherwise, 
which  reason  extends  to  revokins  the  bequest  of  the  residue  to  him,  and 
if  the  will  operates  as  to  the  residue,  the  cancellation  has  no  effect,  for 
all  the  other  legacies  are  expressly  revived ;  and  if  Thomas  is  residuary 
legatee,  he  ougnt  to  have  administration,  cum  testamento  which  is  the 
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same  in  effect  as  executor.  The  second  point,  is,  that  Thomas  had  know- 
ledge of,  and  was  a  party  to  the  former  proceedings,  and  hadop|M)rtunity 
to  propound  his  interest,  but  did  not,  and  thereupon  the  administration 
was  well  granted  to  the  next  of  kin;  and  bein^  granted  to  the  next  of 
kin,  it  cannot  be  revoked,  because  when  an  administration  is  granted  ac- 
cording to  the  statute,  the  Court  never  revokes  it.  Prerog.  *-^lst  Feb. 
1724,  Knapp  against  Fellows,  Robert  Fellows, batchelor,  died  intestate; 
left  a  father,  who  died  before  he  took  administration  to  his  son ;  the 
father  made  his  will,  and  appointed  his  daughters  residuary  legatees, 
who  thereby  had  the  interest  in  Robert,  the  deceased's  estate ;  a  brother 
of  Robert's  took  administration  to  him;  the  sisters  called  him  to  see  the 
administration  revoked,  on  suggestion  that  the  interest  in  Robert's  estate 
was  in  them,  as  residuary  legatees  to  the  father,  in  whom  all  Robert's 
estate  vested ;  but  the  Court  refused  to  revoke  the  administration,  as 
being  well  granted  under  the  statute.  Prerog.  Lord  Chancellor  Freeman 
of  Ireland's  case,  he  left  a  will  which  was  not  found  till  many  years  after 
bis  death ;  his  widow  took  administration  to  him  as  dying  intestate,  and 
then  she  died,  leaving  effects  unadministered,  administration  de  bonis 
was  then  granted  to  Mary  Edwards,  a  married  daughter  of  Chan- 
cellor Freeman's ;  her  brother  cited  her  to  see  the  administration  de 
bonis  revoked,  and  suggested  for  cause  of  revocation,  that  she  had  re- 
ceived from  deceased's  estate  by  advancement,  in  his  life,  more  than  her 
share  would  amount  to,  and  he  gave  in  an  allegation  to  prove  that  fact ; 
but  the  Court  rejected  the  allegation,  because  the  administration  de  bonis 
was  well  granted  to  the  next  of  kin ;  this  administration  cum  testamento^ 
was  granted  in  foro  contradictorio. 

Dr.  Hay,  same  side. — The  cause  began  by  a  monition  taken  out  by 
Thomas,  on  2Gth  July,  1751,  against  Evans,  to  bring  in  the  will.  Thomas 
was  a  party  throughout  that  cause,  had  opportunity  to  propound  his  in- 
terest as  residuary  legatee,  but  did  not;  might  have  appealed  from  grant- 
ing the  administration  to  Davis,  but  did  not ;  it  thereby  became  a  res 
judicata.  In  September,  1752,  Mr.  Tyndal  appeared  to  the  present  cita- 
tion, under  a  protest,  that  the  matter  was  a  res  judicata,  and  has  con- 
tinued his  protest  all  along.  I  shall  therefore  malie  that  the  first  point 
for  determmation,  for  if  by  his  being  a  party  in  the.  former  cause  he  is 
barred  from  controverting  the  grant  of  the  administration,  it  is  not  ma- 
terial to  consider  whether  he  is  residuary  legatee  to  deceased  or  not. 

Dr.  Pinfold,  for  Thomas. — James  Thomas  was  a  near  relation  to  de- 
ceased ;  deceased  died  22d  April,  1751.  James  Thomas,  then  in  Ireland, 
he  came  to  England  on  deceased's  death,  entered  a  caveat,  and  then 
went  back  to  Ireland ;  left  a  letter  of  attorney  with  one  Johnson,  who 
neglected  his  affairs,  which  was  the  cause  his  interest  was  not  propound- 
ed. Tyndall  never  denied  Thomas's  interest.  We  have  cited  the  next 
of  kin  to  show  cause  why  the  administration  should  not  be  revoked,  as 
surreptitiously  obtained,  and  on  false  suggestions,  because  the  adminis- 
tration recites  that  deceased  made  no  executor  or  residuary  legatee, 
whereas  we  now  undertake  to  plead  and  show  Thomas  is  residuary 
legatee,  and  as  such  ought  to  have  the  administration  cum  testamento, 
and  we  have  an  affidavit  to  show  that  Thomas  gave  power  to  Johnson 
to  take  care  of  his  affairs,  but  he  neglected  them. 

Act  dated  4th  Sess.  Easter  Term,  9th  May,  1752,  read. 

Tyndall  alleged  the  appointment  of  James  Thomas  as  executor  and 
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residaary  legatee  to  deceased,  was  revoked  by  deceased,  and  no  proctor 
for  Thomas  alleged  the  contrary. 

Act  4th  Sess.  Mich.  Term,  l'}52,  read. 

Tyndall  appeared  under  protestation. 

Judgment. 

Sir  George  Lee. 

I  was  of  opinion  the  administration  cum  testamento  was  well  granted 
to  the  next  of  kin,  upon  Thomas's  not  setting  forth  his  interest  as  residu- 
ary legatee,  according  to  the  assignation  of  the  Court,  and  though  the 
recital  in  the  administration  was  not  according  to  the  common  course  in 
like  cases,  as  it  did  not  set  forth  that  it  was  granted  to  the  next  of  kin,  upon 
Thomas's  not  propounding  his  interest ;  yet  I  thought  that  was  not  ma- 
terial, for  the  suggestion  was  not  false,  because,  so  far  as  appeared  to 
the  Court,  he  was  not  residuary  legatee,  since  time  was  given  him  to 
show  that  he  was,  and  he  had  not  attempted  to  do  it,  and  he  might  have 
appealed  from  decreeing  the  administration ;  but  as  he  had  not,  and  was 
clearly  a  party  throughout  the  former  suit,  and  originally  began  it,  I  was 
of  opinion  the  grant  of  the  administration  was  a  res  judicata,  and  that 
Thomas  could  not  now  controvert  it,  and  therefore  I  rejected  his  petition, 
that  he  might  now  be  at  liberty  to  plead,  and  show  he  was  residuary 
legatee  in  deceased's  will ;  and  dismissed  the  next  of  kin,  but  did  not 
give  costs. 


(In  my  Chamber.) 
HARRIS  against  JONES.— p.  174. 

A  trust  under  a  will  held  to  hava  expired,  because  it  had  not  been  filled  up  aeeordiii;  to  the 

direetion  of  the  testator. 

Dr.  Hay,  for  Harris. — John  Butterworth,  deceased,  made  his  will  on 
10th  April,  1730 ;  gave  to  his  wife  all  hia  estate  for  her  life,  and  gave 
her  power  to  dispose  of  one-fourth  of  it  by  her  will,  or  otherwise;  the 
remaininj^  three-fourths  ho  gave  to  Eleazer  Edwards,  Samuel  Stanley, 
and  William  Bentley,  in  trust  to  subdivide  said  three-fourths  into  four 
equal  parts;  three-fourths  of  the  said  four  equal  parts  he  gave  to  Thomas 
Jones,  husband  of  deceased's  sister  Elizabeth,  and  to  deceased's  own  two 
sisters,  Hannah  and  Mary,  equally  to  be  divided  among  them,  and  to 
hold  for  their  respective  lives,  and  on  their  or  either  of  their  deaths,  to 
go  to  their  issue,  and  expressed  his  meaning  to  be  that  trustees  should 
take  out  of  the  share  of  Jones  and  the  deceased's  two  sisters  ten  pounds 
yearly,  to  be  divided  amonsst  the  three  trustees,  to  continue  tUl  the  trust 
is  fully  dischar^ ;  the  other  fourth  part  ha  gives  to  the  trustees,  to  be 
distributed  as  they  think  proper,  paying  out  of  it  ten  pounds  to  deceas- 
ed's nephew,  Joseph  Atkins,  and  five  guineas  to  Joseph  Pottinger ;  and 
then  devises  in  these  words :  "  And  in  case  it  shall  happen  that  either  of 
them  {the  trustees)  shall  depart  this  life  during  the  life  of  my  uAfe,  or  be- 
fare  the  trusts  hereby  reposed  in  them  are  fidly  discharged,  that  the  sur- 
vivors of  them  shall  nominate  any  other  as  they  shall  mtUually  agree  upon, 
in  case  the  party  dying  shall  not  have  named  one  to  supply  his  place,  which 
said  person  shall,  immediately  upon  taking  upon  him  the  burthen  of  the 
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trusts  hereby  created,  be  esteemed  as  the  person  so  dying,  and  shall  be 
entitled  to  a  proportionaie  share  of  the  legacy  hereby  bequeathed  to  the 
trustees"    Deceased  made  Mary  Butlerworth,  his  wife,  executrix  for 
her  life,  and  then  substituted  the  three  aforesaid  trustees,  his  executors. 
The  wife  proved  the  will,  but  took  no  notice  of  a  codicil  which  bears 
even  date  with  the  will;  Samuel  Stanley  died  before  deceased's  wife, 
and  made  no  appointment  of  a  successor :  Edwards  and  Bentley,  after 
the  wife's  death,  took  probate,  and  appointed  one  Dennison  in  the  place 
of  Stanley ;  Dennison  died,  and  they,  in  like  manner,  appointed  Peter 
Davenport,  who  died  without  making  any  appointment     19  February, 
1739,  the  wife  being  then  dead,  Edwards  and  Bentley  took  the  probate; 
Edwards,  by  writing  under  his  hand,  appointed  William  Harris  his  suc- 
cessor, and  Edwards  died  in  January,  1751 ;  Bentley  died  in  May,  1751, 
without  making  any  appointment    Srd  June,  1751,  administration  de 
bonis  non,  cum  testamento  was  granted  to  Thomas  Jones,  one  of  the  three 
substituted  residuary  legatees,  on  suggestion  that  the  trustees  had  not 
appointed  any  successor.    25th  August,  1752,  Fanshaw  brought  in  the 
codicil  and  appointment  of  William  Harris,  and  took  out  citation  against 
Jones,  to  bring  in  the  administration,  and  to  show  cause  why  it  should 
not  be  granted  to  Harris,  and  to  exhibit  an  inventory.    The  decree  was 
personally  served,  and  returned  14th  September,  1752,  and  continued  to 
the  first  session  of  Michaelmas  Term,  1752.     Ccesar  appeared  for  Jones, 
and  denied  Harris's  interest.    We  have  proved  Edwards's  appointment 
of  Harris. 

Dr,  Pinfold,  for  Jones. — Agreed  the  facts  were  truly  stated  by  Dr. 
Hay ;  insisted  that  deceased  intended  always  to  have  three  acting  trus- 
tees ;  that  Harris  did  not  pretend  to  any  right,  either  upon  the  death  of 
Edwards  or  Bentley.  The  question  is,  whether  the  appointment  of 
Harris  is  agreeable  to  the  will. 
Judgment. 
Sir  George  Lee. 

I  was  of  opinion  the  appointment  of  Harris  was  not  agreeable  to  the 
will ;  he  ought  to  have  been  appointed  by  Edwards  and  Bentley  jointly 
to  act  with  them  in  the  stead  ot  Stanley,  and  that  then  Edwards  might 
regularly  have  appointed  some  person  to  have  acted  as  his  successor  upoD 
his  death,  so  that  there  mi^ht  have  been  always  (pursuant  to  the  inten- 
tion of  the  will)  three  acting  trustees ;  and  this  appeared  to  be  the  tes- 
tator's meaning,  by  giving  to  every  new  appointed  successor  a  propor- 
tionable share  of  tne  legacy  left  to  the  trustees.  But  as  Harris  never  had 
accepted  the  appointment,  either  by  acting  jointly  with  Edwards  and 
Bentley,  or  after  Edwards's  death  by  acting  with  Bentley  a^  successor  to 
Edwards,  I  was  of  opinion  that  the  trust  had  not  been  regularly  filled  up, 
and  that  therefore  it  expired  with  Bentley,  the  last  surviving  trustee; 
and  therefore  I  pronounced  against  Harris's  interest,  and  confirmed  the 
administration  cum  testamento  granted  to  Jones,  but  gave  no  costs. 


CARDALE  against  HARVEY  and  Others.— p.  177. 

The  Court  is  not  obliged  to  grant  an  administration  de  bonis  non  to  the  person  having  the 

largest  interest  in  the  personal  property  of  the  intestate. 

WnuAM  Rawuns  died  in  1735,  a  widower,  intestate,  left  two  sons. 
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Thomas  and  William,  and  three  daughters,  Mary  who  married  Harvey, 
Catherine  who  married  Dennis,  and[  afterwards  married  William  Car- 
dale,  clerk,  and  Ann  who  married  George  Bell.  In  January  1735,  ad- 
ministration was  granted  to  all  the  five  children  jointly;  9000/. 
of  the  estate  was  soon  after  distributed.  Thomas  and  William 
Rawlins  and  Mary  Harvey  died;  Catherine  Dennis  and  Ann  Bell 
the  surviving  administrators  gave  letter  of  attorney  to  Harvey  their 
brother-in-law,  to  manage  the  affairs  of  the  intestate's  estates,  but  he 
not  acting  to  their  liking,  they  in  1738,  appointed  one  Borlace  to  man- 
age their  said  affairs  m  Harvey's  room.  Catherine  Dennis  married 
Cardale,  and  she  and  Ann  Bell  are  since  dead,  leaving  goods  unadminis- 
tered.  One  of  the  brothers  left  two  or  more  children,  to  whom  he  by 
will  bequeathed  his  estate,  and  made  Borlace  his  executor  and  testa- 
mentary guardian  to  his  children.  Cardale  took  administration  to  his 
wife,  Catherine,  and  as  such  prays  administration  de  bonis  non  to  Wil- 
liam Rawlins  the  intestate  in  this  cause,  and  Geor^  Bell,  the  husband  of 
Ann  Bell,  one  of  deceased's  daughters,  and  administrator  to  her, Joins 
with  him.  George  Borlace,  as  testamentary  guardian  of  William  Raw- 
lins, grandson  to  the  deceased,  and  who  under  his  father's  will  is  like- 
wise entitled  to  a  share  of  the  intestate's  estate,  also  prays  administra- 
tion de  bonis  non,  and  Harvey,  husband  and  administrator  of  Mary  one 
of  deceased's  daughters,  joins  with  him. 

Dr.  Pinfoldy  counsel  for  Borlace. — Insisted  that  the  Court  must  grant 
it  to  the  grandson's  guardian  for  his  use  as  next  of  kin  to  deceased,  and 
relied  on  the  case  of  {a)  Kindleside  and  Cleaver  in  the  Delegates,  where 
the  judges  held,  that  an  administration  de  bonis  non  is  within  the  stat- 
ute of  31  Ed.  3.  ch.  11,  and  must  be  granted  to  the  next  of  kin,  as  well 
as  a  simple  administration. 

Judgment. 

Sir  Georoe  Lee. 

But  I  think  that  case  does  not  extend  to  other  grants  of  administra- 
tion de  bonis,  for  there  the  case  was,  that  a  feme  coverte  died  intestate, 
leaving  a  daughter.  Cleaver,  by  a  former  husband ;  Kindleside,  deceas- 
ed's husband,  took  administration  to  her,  made  his  will,  and  appointed 
his  son,  by  a  former  wife,  William  Kindleside,  his  executor,  and  died ; 
William  Kindleside  took  probate  of  his  will,  and  then  prayed  adminis- 
tration de  bonis  of  his  mother-in-law's  estate  as  having  the  interest ; 
Cleaver,  the  daughter  of  the  intestate,  likewise  praved  it,  and  the  Judge 
of  the  Prerogative  held,  she  as  next  of  kin  to  the  mtestate  was  entitled 
to  it,  though  the  interest  was  in  the  representative  of  the  husband,  and 
the  Delegates  were  unanimously  of  the  same  opinion,  but  in  that  case 
the  daughter  was  next  of  kin  to  the  mother  at  the  time  of  the  death  of 
the  intestate,  and  if  she  left  choses  in  action,  the  property  of  which  the 
husband  had  not  altered,  she  also  was  beneficially  entitled  to  them, 
though  the  husband  as  such  bv  special  privilege  was  entitled  to  the  ad- 
ministration and  her  other  efiects ;  whereas  the  grandson  was  not  next 
of  kin  at  the  time  of  the  intestate's  death,  though  he  was  now  become 
so.  However  as  the  grandson  had  an  interest  \n  the  intestate's  estate 
under  his  own  father's  will,  and  was  a  lineal  descendant  of  the  intestate, 

(a)  Kindletide  v.  Cleaver,  Veleg,  l^t  July  1748.  Dele^tes :  Mr.  Justice  Wright,  Mr.  Jus- 
tice  Birch,  Drs.  Walker,  SiiDpuon,  Pinfold,  Jod.,  Chapman,  and  Collier. — ^This  ap^sal  wai  from 
a  deciflioa  of  I>r.  Betteaworth,  Prerog.  1745.    See  1  Hag;.  £.  R.  345. 


356        Sbeman  v.  Sbeman.  M.  T.  1752. 

and  now  at  the  time  of  granting  the  administration  de  bonis  was  the 
intestate's  next  of  kin,  I  decreed  the  administration  de  bonis  to  George 
Borlace,  the  guardian  of  the  minor  grandson,  and  for  his  use,  notwith- 
standing Cardale  had  somewhat  a  greater  interest,  and  I  think  the 
administration  de  bonis  non  is  well  granted,  because  wherever  it  is  granted 
to  one,  who  at  the  time  of  the  grant  is  next  of  kin,  it  is  granted  agree- 
ably to  the  statute,  and  therefore  is  legally  granted,  and  in  this  case  the 
grandson  had  an  interest  in  the  intestate's  estate,  and  though  it  is  a  good 
general  rule  to  grant  administration  to  the  largest  interest,  yet  that  is 
only  introduced  by  practice,  not  by  any  positive  law,  and  the  Court  is 
not  obliged  to  grant  it  to  the  largest  interest.    I  did  not  give  costs. 


{In  my  Chambers.) 
SEEMAN  against  SEEMAN.— p.  180. 

Not  necessary  that  a  testator  should  be  in  bis  senses  at  the  thne  alterations  are  made  m  his  will 

provided  he  was  so  when  he  directed  the  alterations. 

Dr.  Pinfold,  for  Magdalen  Seeman. — Isaac  Seeman  died  4th  April, 
1751,  at  a  quarter  past  seven  in  the  evening.  He  had  made  his  will  on 
6th  August,  1735,  executed  and  attested  by  three  witnesses,  and  he  had 
appointed  his  wife  sole  executrix  and  residuary  legatee;  he  gave  several 
legacies  to  his  relations,  amongst  them  a  legacy  of  one  hundred  guineas 
to  his  sister,  Magdalen  Seeman,  my  client.  Almost  all  the  legacies  now 
appeared  to  be  <K>literated,  and  particularly  that  of  one  hundred  guineas 
to  his  sister  Magdalen. 

Phillips  J  for  Magdalen  Seeman,  entered  a  caveat  against  proving  the 
will.  Hughes  appeared  for  Elizabeth  Seeman,  the  widow,  and  gave  an 
affidavit  of  scripts  and  scrolls.  Hughes  denied  Magdalen's  interest;  she 
gave  an  allegation  propounding  it,  and  has  examined  one  witness  to  show 
that  the  obliterations  were  not  made  till  after  the  deceased  was  dead. 
Hughes,  for  the  widow,  has  given  an  allegation  to  prove  the  contrary, 
and  has  examined  two  witnesses.  It  is  proved  that  the  deceased  de- 
clared affection  for  his  wife,  and  that  he  would  strike  out  the  legacies  in 
her  favour,  but  he  did  nothing  till  the  day  he  died ;  he  then  called  for  his 
will,  and  ordered  his  wife  to  strike  them  out,  but  she  would  not ;  he  then 
sent  for  his  apothecary,  Badon,  and  one  Caton,  a  neighbour,  who  says 
the  deceased  was  dying  when  he  came  in,  and  that  Miss  Johnstone,  tne 
widow's  niece,  struck  out  the  legacies  after  the  deceased  was  dead ;  it  is 
certain  the  will  was  not  read  to  the  deceased  after  the  obliterations  were 
made.  The  Question  will  be,  whether  the  obliterations  were  made  be- 
fore or  after  the  deceased  was  dead. 

Dr.  Hay,  contra^  for  Elizabeth  Seeman,  the  widow. — The  deceased 
died  at  a  quarter  past  seven  in  the  evening  of  4th  April,  1751.  His  cir- 
cumstances had  decreased,  and  therefore  he  intended  for  the  benefit  of 
his  widow,  to  leave  out  the  legacies.  About  six  in  the  evening  on  which 
he  died,  he  expressed  ^eat  uneasiness  that  his  will  was  not  altered,  and 
desired  his  wife  to  do  it,  but  she  would  not,  because  there  were  not  wit- 
nesses present ;  the  deceased  then  ordered  his  maid  to  fetch  Mr.  Badon» 
his  apothecary,  and  Mr.  Caton,  a  neighbour,  to  be  witnesses;  when 


1  Leb,  180.  357 

Caton  came  in»  the  deceased  said  to  him,  "  I  am  full  in  my  senses ;"  im- 
mediately after  Caton  came  in  the  legacies  were  struck  out  by  Miss 
Johnstone  and  the  widow  together ;  the  deceased  died  soon  after,  and 
Miss  Johnstone  left  off  as  soon  as  Caton  or  somebody  in  the  room  said 
,the  deceased  was  dead. 

Witness  for  Magdalen  Seeman. 

(Jeorge  Caton. — "  The  deponent  had  no  acquaintance  with  the  de- 
ceased ;  only  knew  him  by  sight,  but  the  day  he  died,  the  deponent  was 
sent  for  to  go  to  his  house;  he  went  into  the  deceased's  chamber;  he 
was  then  dying,  and,  as  the  deponent  believes,  entirely  insensible ;  the 
widow  was  then  in  the  room ;  a  paper,  which  he  believes  was  the  de- 
ceased's will,  lay  on  a  table  in  the  said  room,  and  was  then  fair,  and 
without  any  obliterations  as  the  deponent  saw ;  after  he  had  been  in  the 
room  three  or  four  minutes,  somebody  said  the  deceased  was  dead,  and 
thereupon  Miss  Johnstone,  niece  to  the  widow,  made  several  scratches 
on  the  will  with  a  pen  and  ink,  and  then  the  widow  did  the  same ;  and 
she  then  offered  to  read  the  will  to  the  deponent,  but  he  refused  to  hear 
it;  the  widow  then  went  to  the  fire  to  dry  the  will ;  the  apothecary  and 
several  others  were  then  present;  the  deponent  cannot  say  what  legacies 
were  struck  out,  but  verily  believes  the  several  legacies  now  appearing 
to  be  obliterated,  were  so  obliterated  after  it  was  said  the  deceased  was 
dead." 

Witnesses  for  the  Widow. 

Jane  Baptist. — The  deponent  has  several  times  heard  the  deceased 
say,  some  of  the  legacies  should  be  struck  out  of  his  will ;  she  heard  him 
say  so  within  a  year  of  his  death ;  the  deceased  had  a  great  affection  for 
his  wife. 

Jane  Johnstone. — The  producent  is  the  deponent's  aunt;  the  depo- 
nent has  known  the  deceased  for  twelve  years  before  his  death,  and  has 
frequently  heard  him  say,  he  had  made  his  wife  executrix  and  residuary 
legatee ;  and  often  said  his  circumstances  ^rew  worse  every  day.  A 
short  time  before  his  death,  the  deceased  said,  he  would  alter  his  will, 
and  put  out  the  legacies ;  the  deponent  told  him,  she  had  heard  he  said 
86 ;  he  replied,.  "  Aye,  there  is  not  so  much  to  leave,"  and  said  it  peev- 
ishly. The  deceased  had  a  great  affection  for  his  wife,  and  showed  it 
on  all  occasions ;  he  had  had  the  gout  for  three  weeks  before  he  died. 
About  six  in  the  evening  of  the  day  he  died,  he  declared  he  apprehended 
his  death  was  near,  and  ordered  his  wife  to  fetch  his  will,  and  to  put  out 
the  legacies ;  she  replied,  she  could  not  do  it,  as  there  were  no  witnesses 

E resent ;  but  she  fetched  the  will ;  the  deceased  seemed  very  uneasy  that 
is  apothecary  had  not  staid,  and  speaking  to  his  wife,  said,  **  Do  you 
do  it,  or  let  Jenny  do  it,  or  any  body  do  it,"  or  to  that  effect ;  and  im- 
mediately ordered  the  maid  to  send  for  Mr.  Badon,  the  apothecary,  and 
to  so  herself  to  Mr.  Caton,  a  near  neighbour  and  intimate  acquaintance 
of  the  deceased's,  in  order,  as  the  deponent  apprehended,  to  be  witnesses 
to  his  altering  his  will ;  the  deponent  sent  the  maid  for  Badon ;  and 
went  herself  for  Caton,  and  met  him  in  the  street ;  he  went  with  the  de- 

Eonent  to  the  deceased's  house;  the  deceased  was  sitting  up  in  a  chair 
y  the  bedside,  when  he  ordered  his  will  to  be  fetched ;  but  afterwards 
turned  himself  off  the  chair  on  his  bed.  Caton  came  into  the  room  with 
the  deponent,  and  went  to  the  deceased's  bed  and  asked  him  how  he 
did;  he  replied,  "I  am  in  my  full  senses."  The  will  then  lay  on  a 
table»  and  pen  and  ink  by  it ;  and  the  deponent,  immediately  after  Caton 
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came  into  the  room,  and  before  Badon  came,  struck  out  several  of  the 
legacies,  and  the  producent  darkened  them  by  making  the  scratches 
broader,  but  the  deponent  was  in  so  much  hurry,  because  the  deceased 
was  then  dying,  that  she  cannot  say  whether  she  struck  out  all  the  le^- 
cies,  or  whether  the  producent  struck  out  some.  The  deceased  died 
about  a  quarter  after  seven  in  the  evening ;  all  the  legacies  were  obhte- 
rated  by  the  deceased's  own  hand,  and  the  deceased  was  sensible  till 
after  Caton  came  in. 

1.  Int.  The  obliterations  were  made  in  the  deceased's  room ;  he  was 
dyin^  while  the  respondent  made  them ;  he  was  sensible  when  the  re- 
spondent began ;  Caton  was  in  the  room  all  the  time  while  the  respond-* 
ent  was  making  the  obliterations ;  Caton  said  the  deceased  was  dead, 
and  then  the  deponent  stopt.  Caton  and  Badon  both  saw  what  was 
done ;  Caton  told  the  respondent  she  did  not  know  what  she  was  about. 
2.  Int.  None  of  the  obliterations  were  made  before  Caton  came  in ;  she 
believes  that  on  Caton's  coming  in,  the  producent  said  that  the  deceased 
was  dying. 

The  will  was  read. 

Dr,  PinfoId^s  argument  for  Magdalen. — Caton  is  entirely  disinterest- 
ed ;  Johnstone  is  niece  to  the  producent,  and  therefore  under  some  bias ; 
Caton  and  Johnstone  widely  differ  as  to  the  deceased's  being  sensible. 
The  deceased  did  not  voluntarily  speak  to  Caton,  and  he  says  the  de- 
ceased was«  he  believes,  entirely  insensible.  It  does  not  appear  any 
body  told  Caton  what  was  the  occasion  of  his  being  sent  for ;  Caton 
sa^s,  he  had  not  been  in  the  room  above  three  minutes  before  somebody 
said,  the  deceased  was  dead ;  if  the  deceased  was  not  in  his  senses,  he 
was  the  same  as  dead ;  for  the  allerations  must  be  made  in  the  testator^s 
presence,  and  the  presence  of  one  who  knows  not  what  is  doing,  is  the 
same  as  if  he  was  absent. 

jDr.  Hay,  f(»r  the  widow. — ^The  question  is,  whether  the  deceased  was 
dead  before  the  alterations  were  made,  not  whether  he  was  insensible ; 
if  it  is  not  certain  that  the  deceased  was  dead  before  the  alterations 
were  made,  but  it  is  only  doubtful  whether  he  was  then  dead,  or  alive, 
the  Court  will  follow  the  deceased's  intentions,  which  are  clearly  proved 
to  have  been,  that  the  legacies  should  be  struck  out,  and  will  decree 
probate  of  the  will  to  pass  to  the  widow  with  these  obliterations  as  they 
now  stand. 

Judgment. 

Sir  George  Lee. 

I  was  of  opinion  that  the  deceased's  intention  to  have  the  legacies 
struck  out  was  fully  proved  ;  and  that  it  was  his  settled  desire  to  his 
death ;  that  his  intention  was  founded  on  good  reason,  or  the  decrease  of 
his  fortune,  and  the  regard  he  had  for  his  wife,  to  whom  he  could  not 
leave  a  sufficient  maintenance. 

I  thought  the  weight  of  the  evidence,  both  from  positive  testimony, 
and  from  circumstances,  was  greater  in  support  of  the  assertion,  that  he 
was  alive,  when  the  alterations  were  made  in  the  will,  than  in  support 
of  the  contrary  assertion ;  and  I  agreed  with  Dr.  Hay,  that  if  it  was 
doubtful,  whether  the  testator  was  alive,  or  not,  when  the  alterations 
were  made,  the  Court  ought  to  go  as  far  as  it  could  by  law,  to  support 
the  testator's  manifest  intention. 

I  likewise  thought  it  was  not  necessary  that  the  deceased  should  be 
in  his  senses  at  tne  instant  the  alterations  were  made ;  it  was  sufficient 
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that  he  was  fully  in  his  senses  when  he  directed  the  alteration  to  be 
made,  and  that  they  were  made  in  his  lifetime ;  in  the  case  of  Garnet  v. 
Sellars,  (a)  Delegates,  the  only  questions  were,  whether  the  deceased 
was  in  his  senses  when  he  gave  instructions  for  his  will ;  and  whether 
the  will  was  reduced  into  writing  before  the  testator  was  dead ;  and  the 
Court  being  satisfied  in  those  two  points,  pronounced  for  the  will  without 
inquiring  whether  he  remained  in  his  senses  during  the  time  the  will  was 
writing. 

I  further  observed,  that  though  Magdalen  was  the  only  legatee  who 
prayed  that  her  legacy  might  be  reinstated  in  the  will,  yet  she  had  offer- 
ed no  evidence  in  support  of  her  particular  legacy ;  but  her  evidence 
equally  extended  to  reinstating  all  the  other  legacies  which  were  struck 
out;  and  yet  nobody  prayed  them  to  be  reinstated,  and  it  would  be 
going  too  far  for  the  Court  ex  officio  to  order  all  the  legacies  to  be  re- 
placed in  the  will. 

Upon  the  whole  I  rejected  Magdalen  Seeman's  petition,  and  decreed 
probate  to  pass  to  the  widow,  of  the  will  with  the  obliterations  as  they 
stood :  but  I  did  not  give  costs. 

(a)  Oamett  v.  SeUars,  Deieg.  23d  November,  1751.  The  Judges  Dele^tes  present  at  the 
sentence  were,  Mr.  Baron  CUve,  Mr.  Justice  Birch,  Dr.  Simpson,  Dr.  Pinfold,  juti.,  Dr.  Collier 
Dr.  Ducarel,  and  Dr.  Drisdale. 

This  case  is  again  referred  to  by  Sir  George  Lee  in  his  judgment  of  Helyar  v.  Helyar^  Pre- 
rog.  Jan.  1754,  where  the  circumstances  are  given  more  io  detail.  Ooe  peculiarity,  however, 
which  occurred  in  the  cause,  is  not  stated,  (nor  was  it  necessary  for  the  poiut  then  under  consi- 
deration that  it  should  be,)  viz.  that  there  was  a  failure  of  proof  as  to  one  clause  of  the  will,  as 
will  be  seen  from  the  fblbwing  extract  of  the  sentence  as  it  stands  recorded  in  the  Assignation 
JBook  of  the  High  Court  of  Delegates.  **  The  judges  pronounced,  &.C.  Slc  that  the  judge  from 
"whom  the  cause  is  appealed  had  proceeded  wrong  in  pronouncing  for  every  part  of  the  wilt, 
or  testamentary  schedule,  pleaded  and  propounded  on  the  part  ot  Hughes*  client,  in  the  first 
instance  of  this  cause,  and  in  decreeing  probate  thereof,  for  that  it  did  not  appear  by  the  proof 
in  tliis  cause  that  the  deceased  in  this  cause  gave  direction  for  that  clause  in  said  testamcn- 
tary,*  whereby  the  said  deceased  b  declared  to  stand  a  purchaser  for  the  leasehold  estate,  late 
belonging  to  William  TuSnell,  in  trurt  for  George  Garnett,  but  that,  in  all  other  respects,  he  had 
rightly  and  duly  adjudged  and  decreed.  Wherefore  the  Judges  Delegates  aforesaid  revoked 
the  decree  of  the  judge  from  whom  this  cause  is  appealed,  so  far  as  the  same  pronounced  for 
the  said  clause  containing  the  declaration  of  trust  as  to  the  estate  purchased  of  the  said  William 
TuSnell ;  but  in  all  other  respects  they  confirmed  the  said  decree,  and  decreed  probate  of  the 
said  will,  or  testamentary  schedule,  so  as  afiuresaid  pleaded  and  propounded  on  the  part  and  be- 
half of  the  said  Hughes*  client,  in  the  first  instance  of  this  cause,  dated  14th  April,  1749,  to  the 
executor  therein  named ;  omitting  the  said  clause  containing  the  declaration  of  trust  as  to  the 
estate  purchased  of  the  aforesaid  William  Tuffhell ;  but  gave  no  costs  to  either  party;  and  lastly 
the  judges,  at  the  petition  of  Hughes,  decreed  a  monition  for  transmitting  the  said  original  wiD 
or  testamentary  schedule,  bearing  date  14th  April,  1749. 

*  So  ui  the  original :  doubtless  the  word  **  schedule**  is  omitted. 


(In  my  Chamber.) 

FRANCO  and  FRANCO  against  ALVERENZA  and  DE  PINNA.— 

p.  187. 

Upon  a  Motion  for  a  Commission  of  Appraisement. 

Although  the  Prerogative  cannot  try  a  debt,  yet  it  can  try  whether  the  affidavit  of  a  debt  is  snffi. 
!  cient 

A  commission  of  appraisement  decreed  in  tlie  presence  of  the  adverse  proctor,  without  an^  ob- 
jection taken  on  his  part,  held  to  be  final,  although  the  commission  was  ordered,  not  to  issue 
under  seal  for  ten  days. 
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Dr.  Paul,  for  Alvarenza  and  De  Pinna. — Daniel  De  Plores,  alias  De 
Prado,  deceased,  appointed  his  two  daughters,  and  AJbraham  and  Jacob 
Franco  his  executors ;  the  Francos  have  taken  probate ;  he  was  at  his 
death  indebted  to  De  Pinna,  585/.  5s.  In  June  1743,  De  Pinna  was 
insolvent,  and  was  afterwards  discharged  on  the  Insolvent  Act  of  Par- 
liament. Alvarenza,  as  assignee  of  De  Pinna's  effects, .  prayed  a  com- 
mission of  appraisement  of  De  Flores'  estate ;  6th  November  1752,  De 
Pinna's  affidavit  of  said  debt  being  exhibited,  the  Court  decreed  commis- 
sion of  appraisement  to  pass  under  seal  in  ten  days  from  that  time,  and 
ordered  each  party  to  name  commissioners;  15th  November,  1752, 
within  the  ten  days,  H.  Parrant,  proctor  for  the  Francos,  alleged  that 
De  Pinna  was  indebted  to  deceased,  instead  of  deceased  being  indebted 
to  him,  and  offered  to  confess  sufficient  assets ;  De  Pinna's  affidavit  is 
full. 

Dr.  Hay,  same  side. — ^We  have  an  affidavit  of  Alvarenza  as  well  as 
of  De  Pinna,  to  prove  the  debt ;  the  only  question  is,  whether  the  com- 
mission which  is  decreed,  shall  go  under  seal. 

Dr.  Simpson,  for  Francos.— Caveat  being  entered  and  warned  on  17th 
October,  1752,  Tyndall  appeared  for  De  Pinna,  and  prayed  commission 
of  appraisement. 

1  Sess.  Mich.  1752,  Crespigny  appeared  for  Alvarenza,  and  allege^ 
him  to  be  a  creditor  to  deceased  in  565/.  55.,  and  exhibited  De  Pinna's 
affidavit  in  proof  of  the  debt,  and  prayed  the  commission  before  prayed 
by  Tyndall  to  go  under  seal,  Farrant  then  in  Court,  and  did  not  op- 
pose, believing  there  was  a  proper  affidavit.  The  affidavit  is  general; 
does  not  set  forth  cause  of  debt,  and  Alvarenza  did  not  say  he  had  not 
received  satisfaction ;  Francos  admitted  assets,  declared  they  would  not 
plead  plene  achninistravit,  and  alleged  that  De  Pinna  was  a  debtor  to 
to  De  Flores.  Crespigny  now  insists  that  the  decree  of  the  5th  Novem- 
ber, was  final,  and  tliat  the  commission  ought  to  pass  the  seal. 

8th  December  1752,  Alvarenza  and  De  Pinna  ^ave  in  further  affida- 
vits. De  Pinna  swears  that  at  the  time  of  his  msolvency,  De  Flora 
owed  him  585/.  5^.  for  which  he  has  had  no  satisfaction,  and  Alvarenza 
swears  he  believes  De  Pinna  has  sworn  true.  De  Pinna  was  insolvent 
in  June  1743;  in  February  1744,  De  Flores  swore  in  Chancery  that  De 
Pinna  was  debtor  to  him  before  his  insolvency  above  1000/.  upon  the 
balance  of  an  account.  10th  November  1741,  Lord  Chancellor  decreed 
that  an  account  should  be  taken  by  a  master  of  what  De  Pinna  owed  to 
De  Flores;  that  suit  is  still  depending,  and  this  pretended  debt  is  upon  a 
matter  of  an  unsettled  account.  By  said  decree  m  Chancery  of  10th  No- 
vember, 1741,  200/.  bank  stock  was  ordered  to  be  transferred  by  De 
Pinna  to  trustees  as  a  security  for  Flores. 

Evidence  for  Alvarenza. 

Act  of  Courtof  I7th  October,  1752. 

Farrant  prayed  probate ;  Crespigny  assigned  to  set  forth  Alvarenza's 
interest ;  Tyndall  for  De  Pinn  alleged  him  to  be  a  creditor  to  deceased, 
and  prayed  commission  of  appraisement  and  monition  to  show  deceased's 
effects,  which  the  judge  decreed,  and  assigned  Tyndall  to  extract  it  by 
first  session  next  term,  his  client  making  oath  of  his  debt ;  probate  de- 
creed, undergoing  monition,  &c.  in  case  De  Pinna  makes  oath  of  his 
debt. 

1st  Session  Michaelmas  term,  5th  Nov.  1752,  Crespigny  alleged  Alva- 
renza to  be  a  creditor  in  585/.  5^.  and  brought  in  odfidavit  of  his  debt ; 
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commission  returnable  last  session  of  this  term ;  commissioners  to  be 
named  in  ten  days,  otherwise  to  go  ex  parte ;  present  Farrant  and  Tyn- 
dalU  praying  nothing. 

2d  Session,  6th  November,  1752,  Farrant  alleged  it  does  not  appear 
by  the  affidavit  exhibited  by  Crespigny^  that  deceased  was  indebted  to 
his  client ;  and  therefore  that  he  is  not  entitled  to  commission,  &c.  and 
prayed  to  be  heard. 

Affidavit  for  Alvarenza. 

Isaac  Lusitano  de  Pinna  sworn  3d  November,  1752. — Swears  posi- 
tively that  deceased  was  indebted  to  him  in  585/.  55.  no  part  of  which  he, 
or  as  he  believes,  his  assignee,  has  received. 

Offered  to  read  Alvarenza's  affidavit,  which  was  made  and  exhibited 
since  6th  November,  1752,  and  at  same  time  objected  that  the  affidavits 
of  Francos  could  not  be  read,  because  this  Court  could  not  try  the  valid- 
ity of  the  debt ;  it  must  be  taken  upon  the  affidavit  of  the  creditor,  and 
could  not  be  controverted. 

Dr.  Paul,  on  that  point,  cited  Rupert  Broum's  case,  and  Hughes  and 
Bidkeley  (a),  in  the  Delegates ;  there  must  be  a  certain  sum  sworn  to ; 

(a)  Hughes,  I  think,  is  clearly  a  misnomer,  or  rather,  owing  to  a  clerical  error,  the  name  of 
Hughes  has  been  written  for  that  of  Lewis.  Subjoined  is  an  exact  transcript  of  a  very  valuable 
note  of  the  case  of  Letris  v.  BulkeUy^  Deleg.  IT^-^^  which  I  have  found  amongst  tho  MS.  pa* 
pers  of  Sir  George  Lee.  The  internal  evidence  is  such  as  to  leave  no  doubt  but  that  it  is  the 
case  alluded  ta 

Uelegates,  Serjeants*  Inn,  Fleet-street,  February,  13, 1732-3,  coram  Judges  Page,  Probyn, 
Fortcscue,  Thompson,  Lee;  Doctors  Tindall,  Finford, Strohan,  Audley,  Kinaston,  Isham,  Bram- 
ston,  Cuttrell. 

Lewis  et  Lewis  contra  Buleklet  per  Carem. 

This  cause  hegan  originally  in  the  Consistory  Court  of  Bangor,  upon  tho  will  of  one  Mary 
Williams,  alias  Hampton,  and  was  appealed  from  thence  to  the  Arches,  where  the  first  sentence 
was  affirmed,  and  from  thence  to  the  Delegates. 

In  the  first  instance  William  Lewis,  Esq.  was  examined  as  a  witness,  who,  in  an  interroga- 
tory put  to  hiro,  deposed  that  he  was  a  legatee  in  the  said  will,  in  a  piece  of  plate  which  he  bad 
since  received,  and  was  worth  about  eight  pounds,  and  added  that,  if  the  will  should  be  set  aside 
he  would  be  entitled  to  an  equal  share  of  the  deceased*s  effects  with  Ann  Lewis,  the  opponent  in 
this  cause.  The  deposition  of  this  witness  was  read  in  the  Court  at  Bangor,  but  in  the  Arches 
it  was  objected  that  he  had  a  specific  legacy,  which,  if  the  will  should  be  set  aside,  might  be  re- 
covered again  from  him  by  the  administrator,  and,  therefore,  he  having  an  interest  under  the  will, 
oould  not  be  a  witness  to  support  it.  Dr.  Bettesworth,  dean  of  the  Arches,  was  of  opinion  the 
objection  was  g(X)d,  and  would  not  suffer  his  deposition  to  be  read ;  and  this  rejection  of  him  was 
not  appealed  from ;  but  aflerwards,  when  the  cause  was  heard  in  the  Delegates,  on  the  5th  De- 
cember, 1732,  (the  rejection  of  this  witness  not  having  been  entered  in  the  minute  book  of  the 
Arches  Court),  the  counsel  for  the  will  offered  to  read  his  deposition  there,  upon  which  the 
counsel  for  the  other  side  made  the  same  objection  to  him  that  had  been  before  made  in  the  Arches ; 
and  afler  much  debate,  the  Court  was  divided  in  opinion ;  to  wit,  Judj^e  Page,  Judge  Fortescue, 
Dr.  Tindall,  and  Dr.  Pinford,  were  of  opinion  that  he  was  a  good  witness:  Judge  Lee,  (after- 
wards Lord  Chief  Justice  Lee,  brother  to  Sir  George  Lee,)  Dr.  Audley,  Dr.  Bramston,  and  Dr. 
Cottrell,  were  of  the  contrary  opinion :  whereupon  a  commission  of  adjuncts  was  obtained,  and 
on  13th  February,  1732,  this  point  was  solemnly  argued  before  the  whole  commission,  as  above- 
named,  the  majority  of  whom  were  of  opinion  he  was  a  good  witness,  and  that  his  deposition 
ought  to  be  read. 

It  was  agreed  by  all  the  judges  of  the  common  law,  that  if  the  will  should  be  set  aside,  the  ad- 
ministrator might  recover  the  legacy  by  an  action  of  trover,  and  they  seemed  to  agree  that  there 
was  no  difference  between  this  and  a  pecuniary  legacy,  for  in  that  case  also,  if  the  will  wherein 
such  legacy  was  devised,  was  set  aside,  the  legacy  might  be  recovered  from  a  legatee  who  bad 
received  it  by  an  indebitatus  assumpsit ;  so  that  they  seemed  to  agree  that  the  objection  would 
lie,  with  regard  to  their  being  interested,  against  all  witnesses  that  were  legatees  of  any  sort, 
unless  they  renounced  their  legacies  in  proper  form ;  but  those  of  the  commissioners  who  were 
of  opinion  that  he  was  a  good  witness,  seemed  to  found  their  judgment  on  his  answer  to  tho  in- 
terrogatory, in  which  Lewis  swore  he  was  entitled  to  share  in  the  distribution  under  an  intesta- 
cy, and  from  tiience  argued  that  he  could  be  under  no  bias,  because  he  must  have  a  better  in* 
lercst  to  set  this  will  aside,  than  ho  could  have  under  an  eight  pounds  legacy  to  support  it   The 
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May  1748,  Prerog.,  Smart  and  Cross  v.  MitchelU  Smart  and  Cross,  as 
creditors,  made  oath  of  debt,  and  prayed  commission.  Mitchell  confess- 
ed assets,  but  Court  decreed  commission. 

JuDOBC£NT. 

Sir  George  Lee. 

I  was  of  opinion,  that  if  they  read  Alvarenza's  affidavit,  the  affidavits 
of  the  Francos,  in  answer,  opght  to  be  read;  for  though  this  Court  cannot 
try  the  debt,  yet  it  can  try  whether  the  affidavit  of  the  debt  is  a  suffi- 
cient one ;  for  though  De  Pinna  has  sworn  to  a  certain  sum,  yet  if  it  • 
shall  appear  from  the  counter-affidavits  that  his  demand  arises  upon  an 
unsettled  account,  his  affidavit,  according  to  the  settled  determinations 
of  this  Court,  was  not  sufficient  to  obtain  a  commission.  But  I  suggested 
to  the  counsel  for  Alvarenza,  that  if  they  read  the  affidavit  of  Alvarenza 
which  was  made  subsequent  to  6th  November,  they  would  give  up  there- 
by their  first  point,  viz.,  that  the  decree  of  the  6th  November  was  final, 
and  consequently  that  the  mattter  was  res  judicata;  which  point  I 
thought  ought  first  to  be  determined,  for  it  would  be  to  no  purpose  to  go 
into  the  affidavits  if  I  had  already  made  a  final  decree  which  I  could  not 
alter ;  and  thereupon  that  point  was  argued,  and  the  council  for  Fran- 
cos .insisted  that  they  were  in  time  to  oppose  the  commission  issuing 
under  seal  (a) ;  for  though  it  was  decreed  on  6th  November,  yet  the  de- 
cree was  not  complete  till  it  was  under  seal,  and  before  the  ten  days  given 
for  naming  commissioners  was  expired,  they  had  objected  to  the  affida- 
vit of  the  debt,  and  therefore  the  decree  of  the  Court  was  not  yet  final, 
since  the  seal  was  not  yet  affixed  to  the  commission. 

But  I  was  of  opinion  the  decree  for  a  commission  of  appraisement  made 
on  6th  November,  in  presence  of  H.  Farrant,  proctor  for  Francos,  who 
neither  objected  to  the  affidavit  or  to  granting  the  commission,  was  final, 
though  the  commission  was  not  to  pass  under  seal  till  ten  days  after,  be- 
cause the  Court  was  to  make  no  further  order  thereon ;  for  it  was  then 
decreed  to  pass  under  seal,  and  the  actually  putting  the  seal  to  it  was  a 
ministerial  act  of  an  under  officer,  in  consequence  of  that  decree ;  that 
if  they  had  not  appealed  from  the  decree,  they  could  not  appeal  from 
setting  the  seal  to  the  commission,  no  more  than  a  man  who  has  not  ap- 
pealed from  a  decree  of  excommunication  can  appeal  from  a  significavit, 
which  is  consequential  upon  the  excommunication ;  so  if  the  Court  pro- 
nounces against  a  will  and  decrees  administration  to  the  next  of  kin,  but 
orders  it  not  to  pass  under  seal  till  fifteen  days  days  after,  if  the  adverse 
party  neglects  to  appeal  within  the  fifteen  days  from  that  decree,  he 
cannot  afterwardajippeal  from  setting  the  seal  to  the  letters  of  adminis- 
tration ;  and  in  this  case,  if  the  decree  on  6th  November  was  complete 
and  final,  I  was  functus  officio,  and  was  not  at  liberty  to  consider  the 
affidavits,  or  any  thing  that  has  been  done  subsequent,  and  therefore  I 

Judges  who  were  of  the  contrary  opinion  argnedthat  the  rule  of  law,  that  no  person  could  be  a 
witness  where  he  had  an  interest,  was  clear  and  determined ;  and  that  the  smallness  of  the  in- 
terest  did  not  alter  the  general  rule ;  that  the  interest  under  the  will  was  clear  and  certain, 
whereas  that  under  an  intestacy  was  uncertain,  there  being  no  constat  of  the  quantum  of  the 
estate,  nor  of  the  degree  he  stood  in  as  to  distribution,  and,  tl^iefore,  an  uncertain  interest  could 
not  be  set  in  competition  with  one  that  was  certain. 

The  Judges  who  were  of  opinion  that  the  deposition  of  Lewis  ought  to  be  read,  were  J^dge 
Page,  Judge  Fortescue, — Tindall,  Pioford,  Strahan,  Kinaston,  Isharo,  Bramston,  Doctors.  The 
judges  of  the  contrary  opinion  were  Judge  Probyn,  Baron  Thompson,  Judge  Lee, — Aadley, 
Cottrell,  Doctors. 

In  this  case  I  was  of  counsel:  vide  my  notes.— (MSS.  Cases  of  Sir  George  Lee.) 
(a)  A  similar  po'mt  was  raised  in  tho  case  of  Wtvt  and  Smith  v.  WilUty,  3  PhilL  379. 
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rejected  Farrant's  petition,  and  ordered  the  commission  of  appraisement 
to  pass  under  seal ;  but  the  time  for  naming  commissioners  and  for  the 
return  being  elapsed,  I  allowed  ten  days  de  novo  for  naming  commission- 
ers on  the  part  of  Farrant's  clients,  and  directed  the  commission  to  be 
returnable  on  the  15th  of  March,  1753. 


Appealed,  but  my  decree  was  affirmed  (a)  by  the  Delegates  25th  June 
1754,  and  the  cause  remitted. 

(a)  The  Judges  Delegates  present  at  the  sentence  were  Mr.  Justice  Foster,  Mr.  Baron 
Sinylhe,  Dr.  Walker,  Dr.  Collier,  Dr.  Smalbroke,  and  Dr.  John  Bettesworth. 

The  minute  in  which  the  sentence  is  embodied  shows  that  a  question  was  raised  before  the 
Delegates  as  to  the  nature  and  extent  of  the  appeal ;  it  is  as  follows : — 

**  Crespigny  alleged  that  the  appeal  interposed  in  this  cause  did  not  extend  to  the  acta  or  de- 
cree of  the  judge  from  whom  this  cause  is  appealed,  of  the  6th  and  15th  Nov.  1752,  and  that  the 
judges  were  limited  to  inquire  into  the  act  of  the  judge  of  the  30th  January,  1753.  Farrant 
alleged  that  the  appeal  by  him  interposed  did  extend  to  the  acts  of  the  6th  and  15th  Nov.  1752 ; 
and  prayed  that  the  judges  would  inquire  into  and  determine  the  said  acts. 

The  Judges  having  heard  advocates  and  counsel  and  proctors  on  both  sides,  were  of  opinion 
that  the  said  appeal  did  not  extend  to  the  acts  of  the  6th  and  15th  Nov.  1752,  and  that  the^were 
restrained  from  inquiring  into,  or  determining  upon,  any  other  act  than  that  of  the  SOtli  Janu- 
ary, 1753. 

Crespigny  and  Farrant  produced  definite  sentences  in  writing  which  for  their  respective 
parties  they  prayed  to  be  read,  signed,  and  promulged,  and  given. 

The  judges  ordered  the  sentence  corrected  by  Crespigny  to  be  read,  which  was  read  accord- 
Ingly,  (the  clauses  which  related  to  costs  being  first  struck  out),  pronouncing,  remitting,  declar- 
ing, and  doing  in  aU  things  as  are  therein  contained,  there  being  many  witnesses  present.** 


SUPYER  and  SUYDER  against  MAN.— p.  196. 

A  witness  produced  and  examined  who  had  a  legacy  of  a  ring  under  a  will,  without  renouncing 
or  receiving  his  legacy.  Application  before  publication  that  his  disposition  should  be  sup- 
pressed, and  that  he  should  renounce  his  interest  and  be  re-examined,  acceded  to. 

Dr.  Paul,  for  Sudyer. — John  Sudyer,  deceased,  has  made  his  will, 
and  appointed  James  Sudyer,  his  son,  and  William  Sudyer,  his  brother, 
executors,  who  have  propounded  the  will ;  Elizabeth  Man,  deceased's 
daughter,  opposes  it.  The  executors  produced  and  examined  Samuel 
Whitbread  as  a  witness,  who  has  a  legacy  of  a  ring  in  the  will,  without 
renouncing  or  receiving  the  legacy;  he  has  been  croSs-examined  by 
Man,  but  the  depositions  are  not  published,  nor  is  the  term  probatory 
expired.  We  pray  that  his  deposition  may  be  suppressed,  and  that  he 
may  be  at  liberty  to  renounce  or  receive  his  legacy,  and  may  then  be 
re-examined ;  a  witness  examined  without  renouncing,  may  afterwards 
renounce  and  be  re-examined.  Prerog.  HiU  and  White,  Lewis  Ormsby, 
a  witness,  examined  to  prove  General  Sannay's  will,  without  renouncing; 
did  afterwards  renounce  and  was  re-examined.  Prerog.  Hughes  and 
Voxley,  one  of  the  proctors  in  the  cause  examined  the  witnesses ;  Court 
suppressed  the  depositions,  and  ordered  the  witnesses  to  be  re-examined. 

Dr,  Hay,  for  Man,  chiefly  urged  that  Whitbread  ought  not  to  be  re- 
examined, because  he  had  been  cross-examined,  and  tnereby  knowing 
the  interrogations,  n^ight  frame  his  new  deposition  accordingly. 

Judgment. 

Sir  Gborge  Lee. 

But  as  the  witness  was  examined  only  upon  a  common  condidit,  I 
thought  there  could  be  no  danger  of  that  sort,  and  ordered  the  deposition 
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of  Samuel  Whitbread  to  be  suppressed,  and  that  he  should  renounce  or 
be  paid  his  legacy,  (see  Cooper  v.  Derrienic,  1  Hagg.  E^R.  483,)  and  then 
should  be  examined  aj^ain ;  and  ordered  Cheslyn,  proctor  for  Sudyer,  to 
pay  1/.  6*.  8d.  to  Adderley,  proctor  for  Man,  for  costs ;  whereupon  Ad- 
derley  declared  he  would  consent  in  acts  of  Court  that  the  present  de- 
position should  be  read,  and  that  he  would  not  object  against  the  wit- 
ness at  the  hearing  of  the  cause  as  interested ;  which  consent  of  the 
proctor  was  entered  in  acts  of  Court;  but  for  the  greater  security,  I 
directed  he  should  exhibit  a  proxy  from  his  client,  authorising  him  to 
give  such  consent. 


ARCHES  COURT  OF  CANTERBURY. 

{In  my  Chamber.) 
HARRISON  by  her  Guardian  against  RHODES.— p.  197, 


On  Admission  of  a  Libel  in  a  Cause  of  Legacy. 


A  legacy  held  to  carry  interest  from  three  months  after  the  death  of  the  testator. 

Mary  Rhodes  made  her  "will,  dated  30th  Aug.  1748;  appointed 
Samuel  Rhodes^  executor,  who  took  probate;  she  gave  a  legacy  of  100/. 
to  Elizabeth  Harrison,  her  niece,  a  minor,  "  to  be  paid  her  by  my  execu- 
tor within  three  months  after  my  decease.^*  Harrison,  is  a  minor  about 
eight  years  old.  Ann  itarrison  was  appointed  guardian  to  her  in  June 
1752.  Deceased  died  in  1748.  The  guardian  sued  for  the  legacy  with 
interest  from  the  expiration  of  three  months  from  the  deceased's  death. 

Dr.  Paul,  for  Rhodes,  the  executor — opposed  giving  interest  longer 
than  from  the  time  when  the  legacy  was  demanded,  and  moved  that  it 
might  be  specified  in  the  libel,  when  it  was  demanded ;  said  his  client 
was  ready  to  tender  the  legacy  with  interest,  from  that  time  cited.  Pre- 
cedents in  Chancery,  161,  JolHffv.  Chew,  legacy  shall  not  carry  interest 
till  it  is  demanded. 

Dr.  Hay,  contra,  for  Harrison. — 2  Salkeld,  415.  Snell  v.  Dee,  {a)  if 
a  legacy  is  devised  generally,  interest  shall  be  paid  to  a  minor  from  the 
end  of  the  year  from  the  testator's  death  ;  but  a  major  shall  have  interest 
only  from  his  demand ;  where  a  legacy  is  left  from  a  day  certain,  interest 
shall  accrue  from  that  time. 

Judgment. 

Sir  Gboroe  Lee. 

I  admitted  the  libel  as  laid,  and  declared  my  opinion  that  interest  was 
due  from  the  three  months  after  the  testator's  death,  because  it  was  a 
legacy  to  a  minor  and  het*  niece,  and  because,  by  limiting  a  day  for 

(a)  The  point  decided  by  Lord  Chancellor  Cowper,  in  the  case  of  SneU  v.  Dee,  was,  that 
wherever  the  time  is  annexed  to  tlie  legacy  itself,  and  not  to  the  payment  of  it,  it  becomes  a 
lapsed  legacy,  if  the  legatee  dies  before  the  time  expires.  2  Salkeld,  415. — See  also  1  Brown, 
298,  and  3  Brown,  473. 
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payment  she  had  expressly  showed  her  intention  that  the  executor  should 
have  advantage  of  the  money  only  for  a  short  time,  while  he  could  col- 
lect in  the  effects,  and  it  must  be  presumed  he  has  made  interest  of  the 
money;  but  as  a  guardian  was  appointed  but  in  June  last,  I  thought  he 
was  not  in  mora. 


Mr.  Cheslyn,  proctor  for  the  executor,  prayed  till  next  Court  to  con- 
sult with  his  client,  whether  he  should  tender  the  legacy  with  interest 
from  the  three  months ;  which  I  granted,  and  condemned  his  client  in 
1/.  6s.  Sd,  costs  for  the  motion. 


PATTEN  against  CASTLEMAN.— p.  199. 


Appeal  from  the  Consistory  Court  of  Bath  and  WeUs  upon  a  Grievance. 

A  sentence  of  ezcoromnnication  reversed,  because  it  was  clear  from  the  process  that  the  party 
had  complied  with  the  order  of  the  Coart,  ibr  the  alleged  neglect  of  which  he  had  been  ex- 
communicated. 


HARRY  against  LITTLETON.— p.  201. 


{An  Appeal  from  the  Consistory  Court  of  Llandqf.) 

If  a  person  has  lands  in  the  parish  in  which  he  has  cattle  for  the  plough  and  pail,  he  is  not  ez« 
cused  from  paying  tithes  for  unprofitable  cattle  depasturing  in  another  parish.  The  vicar 
having  insisted  on  a  modus  for  a  less  sum  than  he  would  be  entitled  to  for  tithes  of  common 
right,  it  is  not  necessary  for  him  to  prove  the  modus  in  the  fullest  manner. 


PREROGATIVE  COURT  OF  CANTERBURY. 

{In  my  Chamber.) 

SUTTON  against  SMITH  and  Others.— p.  207. 

{On  a  Grant  of  an  Administration  pendente  lite.) 

An  application  for  an  administration  pendente  lite,  rejected,  because  no  special  cause  for  granting 

•  it,  was  set  forth. 

Dr.  Hay,  for  Ashburv  Sutton. — Samuel  Sutton  died  in  November, 
1749;  made  a  will  6thmvember,  1749,  and  named  Philip  Smith  execu- 
tor, who  took  probate.  Deceased  left  a  brother  and  several  nephews 
and  nieces.  Ashbury  Sutton,  one  of  his  nephews,  was  at  Maryland 
when  deceased  died ;  he  is  since  come  home,  took  out  process  against 
the  executor  to  bring  in  the  probate,  and  prove  the  will  by  witnesses, 
&c.    Process  returned  last  Michaelmas  term.    Smith  has  brought  in 
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the  probate,  and  given  in  a  common  condidit,  and  has  examined  the 
four  subscribing  witnesses.     The  will  is  in  these  words  : 

"  I,  Samuel  Sutton,  citizen  and  brewer,  make  this  testament  relating 
to  my  niece,  Mrs.  Elizabeth  Edwards,  and  do  give  her  five  pounds  a 
year  for  eight  years,  if  she  live,  to  be  paid  by  Mr.  Philip  Smith,  my 
executor  to  this  will,  to  be  paid  on  May-day  every  year. 

•*  Samuel  Sutton. 

"  She  shall  have  no  more  of  my  effects. 
**  Signed,  sealed,  published,  and  delivered, 

in  the  presence  of  us. 
Witness, "  Elizabeth  Sutton, 
"  John  Sutton, 
"  Joseph  Sutton, 
"  Adam  Critch." 

Smith  has  possessed  himself  of  all  deceased's  effects.  The  question 
upon  the  merits  will  be,  whether  the  executor  has  any  other  interest 
than  for  the  use  of  Elizabeth  Edwards ;  the  present  question  now  is, 
whether  an  administration  pendente  lite  shall  be  granted.  Smith  has 
received  several  large  sums,  and  several  other  large  sums  are  now  due 
to  deceased's  estate.  Deceased  had  an  exclusive  patent  for  fourteen 
years  for  extracting  foul  air  out  of  ships  by  fire,  ten  years  of  which  are 
expired;  and  pendmg  the  suit,  nobody  has  a  right  to  use  the  patent. 
We  propose  John  Prestwick,  of  London,  merchant,  to  be  administrator, 
and  offer  10,000/.  security. 

Dr.  Paul,  contra. — Probate  granted  in  common  form  to  Smith,  who 
executed  the  patent.  A  great  deal  of  money  is  due  from  the  govern- 
ment; the  cause  now  stands  ex  priora,  and  may  be  heard  this  term; 
copies  of  the  depositions  are  delivered  to  both  parties.  Administrations 
pendente  lite  are  never  granted  but  when  the  estate  is  perishable,  or 
the  cause  likely  to  depend  long ;  deceased  left  a  brother,  who  was  con- 
tent with  the  will. 

N.  B.  The  motion  was  made  only  upon  the  act  of  Court,  and  two  or 
three  answers  to  interro^tories,  put  to  the  witnesses  on  the  condidit, 
were  read,  but  no  affidavits  (as  usual)  were  exhibited  to  show  the  estate 
was  perishable,  or  that  the  money  in  Smith's  hands  was  in  danger  of 
being  lost. 

Judgment. 

Sir  George  Lee. 

I  was  of  opinion  that  administrations  pendente  lite  ou^ht  never  to  be 
granted  without  special  cause ;  and  in  this  case,  there  bemg  no  evidence 
to  support  the  motion,  and  the  cause  being  soon  to  be  heard,  I  rejected 
the  petition  for  an  administration  pendente  lite. 


ARCHES  COURT  OF  CANTERBURY. 

BIRD,  alias  BELL,  against  BIRD.— p.  209. 

I 

^    In  a  Boit  for  nullity  of  marriage  brooght  by  the  husband,  a  de  facto  marriage  being  admitted, 

the  husband  is  to  bear  the  expenses  of  the  wife. 

Bird  brought  a  suit  against  his  wife,  Bird,  alias  Bell,  for  nullity  of 
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marriage,  by  reason  of  a  former  marriage,  in  the  Court  of  the  Commis- 
sary of  St.  Paul.  The  wife  appealed  upon  a  grievance,  in  admitting 
certain  articles  of  the  husband's  libel ;  and  now  she  prays  the  Court  wiU 
decree  the  husband  to  pay  her  a  sum  of  money  to  pay  her  expenses  in 
hearing  the  cause  upon  the  grievance,  which  the  husband  opposes,  and 
insists  that  she  is  not  his  lawful  wife,  and  therefore  he  is  not  to  bear  her 
expenses. 

The  act  of  Court  sets  forth — that  it  appears  from  his  libel  that  she 
and  Bird  were  married  together,  by  license,  at  the  parish  church  of  St. 
Bennet's  Paul's  Wharf,  on  7lh  February,  1735,  and  lived  together  as 
husband  and  wife  till  9th  October,  1750,  when  he,  without  any  cause, 
turned  her  out  of  doors  without  any  money ;  that  she  has  had  eight 
children  by  him  under  the  said  marriage ;  that  her  first  husband  was 
dead  before  her  second  marriage,  and  that  Bird,  in  order  to  obtain  a 
license  for  their  marriage,  swore  her  to  be  a  widow.  Bird,  on  the  con- 
trary, only  alleges  that  her  first  husband  was  alive  at  the  time  of  his 
marriage  to  her,  that  therefore  such  marriage  was  null  ab  initio,  and  he 
is  not  bound  by  law  to  pay  her  expenses. 

Bell  made  aflSdavit  on  16th  February  1753,  that  Bird  turned  her  out 
of  doors  on  9th  October  1750,  without  any  money  ;  that  she  has  nothing 
to  pay  the  expenses  of  the  suit,  or  to  support  herself. 

Dr.  Pavly  for  the  wife. — She  cannot  be  admitted  to  sue  as  a  pauper, 
because  she  has  a  husband  who  is  not  a  pauper.  When  he  took  the 
license  he  swore  she  was  a  widow.  Clarke's  Praxis,  tit.  206,  Oughton's 
edit.,  in  suit  between  husband  and  wife  she  is  entitled  to  alimony  and 
costs:  they  admit  a  marria^,  but  object  that  it  is  null. 

Dr.  Hay,  same  side. — It  is  sufificient  for  us  upon  this  point  to  show  a 
marriage  de  facto;  if  a  woman  brings  a  suit  for  impotency  against  her 
husband,  she  is  to  have  alimony  and  costs  during  the  suit,  and  that^is  a 
much  stronger  case  than  this;  for  there  the  woman  who  prays  the 
alimony  and  costs,  affirms  the  marriage  was  null  ab  initio ;  whereas  in 
this  case  the  man  affirms  and  the  wife  denies  it. 

Dr.  Pinfold,  contra,  for  Bird. — At  present  it  is  a  question,  whether 
there  is  any  marriage  at  all ;  for  if  she  had  a  husband  living  at  that 
time,  the  transaction  with  Bird  was  not  a  marriage,  but  a  profanation  of 
marriage.  To  entitle  to  alimony  and  costs,  there  must  be  a  marriage 
proved  or  confessed.  No  case  cited  where  costs  have  been  allowed  to 
the  woman  in  a  cause  of  this  sort ;  giving  her  costs  is  determining 
against  us  upon  the  merits,  for  it  is  declaring  Bird  to  be  her  husband ; 
he  swore  her  to  be  a  widow  in  the  warrant  for  license  upon  her  infor- 
mation. 

Judgment. 

Sir  Gborge  Lee. 

I  said  I  had  never  met  with  a  question  of  this  sort  before,  and  as  no 
case  had  been  cited,  I  supposed  it  never  had  been  determined,  though  it 
seemed  strange  to  me  that  it  had  not ;  but  as  there  was  no  precedent,  I 
must  determine  it  upon  the  (a)  general  principles  of  law  and  reason. 

(a)  I  apprebeod  that  this  decision,  which  seems  to  have  been  in  a  case  prime  irapressionit, 
has  descended  to  our  times  witli  the  authority  to  which  it  is  jusUy  entitled.  In  all  matrimonial 
cases  where  a  fact  of  marriage  is  established,  and  the  parties  have  not  separate  incomes,  the 
husband  is  liable  during  the  progress  of  the  cause  to  pay  for  the  maintenance  of  his  wife  and 
the  costs  of  the  suit  But  in  a  case  of  gross  fraud,  it  would  I  presume,  be  competent  to  the 
judge  to  condemn  the  asserted  wife  in  cqets,  at  the  termination  of  the  suit 
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The  man  by  his  suit  admitted  that  he  was  married  to  her  de  facto,  and 
it  was  alleged  and  not  denied  that  he  had  lived  with  her  as  his  wife  for 
many  years,  and  had  eight  children  by  her,  and  under  that  marriage  he 
had  a  right  jure  mariti  to  possess  himself  of  whatever  she  had,  and 
must  be  supposed  to  have  done  so,  and  consequently  she  could  have  no 
money  of  her  own  to  defend  herself  against  his  suit.  I  must  presume 
till  the  contrary  appeared  in  evidence,  that  she  was  his  wife  de  jure,  as 
well  as  de  facto,  for  otherwise  she  must  be  guilty  of  bigamy,  and  is  a 
felon  by  stat.  of  Jac.  1  (Stat.  1  Jac.  1.  c.  11,) ;  but  the  law  presumes,  on 
the  contrary,  every  body  to  be  innocent  till  they  are  proved  guilty.  I 
must  therefore  suppose  her  at  present  to  be  his  lawful  wife,  and  as  such 
entitled  to  have  costs,  as  she  prays  to  defend  herself  in  his  suit,  and  she 
cannot  be  admitted  a  pauper,  became  she  is  at  this  time  a  married 
woman  and  her  husband  is  not  a  pauper ;  I  therefore  decree  Bird  the 
husband  to  pay  her  10/.  for  the  expenses  of  hearing  the  appeal. 


RILER  alias  RYLER  against  COZEN.— p.  212. 
Appeal  from  Norwich  on  a  Grievance. 

The  same  faith  cannot  be  givca  to  copies  as  to  original  deeds.  If  the  Coort  sometimes  orders 
original  deeds  to  be  delivered  out,  which  are  wanted  for  other  purposes,  it  only  does  so  am 
a  registration  being  made  of  the  instruments,  and  on  an  undertaking  fitun  the  party  reqairing 
them  that  they  shall  be  attended  with  at  the  hearing  of  the  cause. 


PREROGATIVE  COURT  OF  CANTERBURY, 

RENAULT  alias  HERDMAN  against  SAULNIER.— 216. 

The  forgery  of  a  will  not  established. 


ARCHES  COURT  OF  CANTERBURY. 

STEPHENS  against  WEBB.— 262. 
Appeal  from  Hereford  in  a  Grievance. 

An  appeal  pronounced  for,  on  an  understanding  that  the  cause  should  be  retained,  and  the 
adverse  proctor  should  declare  in  acts  of  Court  that  he  admitted  oertam  points. 


FOOTE  against  RICHARDS  and  BARTLETT.— p.  265. 

Appeal  from  Exeter. 

In  a  suit  under  5  &  6  Ed.  6,  c.  4,  not  necessary  that  the  witnesses  should  depose  that  the  party 
proceeded  against  chided,  brawled,  and  quarrelled  ;  it  is  sufficient  if  they  prove  that  words  of 
brawling  were  used. 
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PREROGATIVE  COURT  OF  CANTERBURY. 

LADY  MAYO  against  BROWN.— p.  271. 

Where  the  interest  of  a  daughter,  claiming  administration  to  her  father,  is  denied,  it  will  be 
sofficient  if  she  establishes  the  marrian^  of  her  parents  by  reputation  and  cohabitation;  but 
she  is  bound  to  show  the  time  and  place  of  her  own  birth. 


RADCLIFF  against  VENFIELD.— p.  272. 

Costs  ^ven  against  a  party  who  had  filed  a  bill  of  discovery  in  the  Court  of  Chancery,  then 
proceeded  to  call  ibr  an  inventory  in  the  E^cclesiastical  Court ;  and  afterwords  abandoning  the 
latter  suit,  had  revived  the  bill  in  Chancery. 


JEHEN  against  JEHEN.— 273. 

On  fuller  Answers. 

Answers  objected  to  and  refiMrmed. 


Lady  COOKES  WINFORD  against  HELLIER.— p.  274. 

A  witness  who  had  been  examined  in  chief  under  a  com  mission,  but  had  been  prevented  by  ill- 
ness  from  being  examined  on  interrogatories  before  the  close  of  the  commission,  allowed  to 
be  reproduced  and  examined  on  interrogatories  at  the  expense  of  the  party  who  produced 
her. 

Hellier  had  a  commission  for  examining  witnesses  in  Hertfordshire; 
several  were  produced  and  examined ;  among  others,  Sarah  Hunkback 
was  produced,  sworn  and  admonished,  but  she  (as  it  was  suggested) 
being  taken  ill,  went  away  without  being  examined.  The  substitute 
for  Glasier,  proctor  for  Lady  Winford,  alleged  he  would  examine  her  on 
interrogatories,  and  prayed  the  commissioners  to  adjourn,  and  not  close 
the  commission,  but  they  rejected  this  petition,  and  closed  the  commis- 
sion ;  and  now  Glasier  prayed  that  the  said  witness,  Sarah  Hunkback, 
miffht  be  brought  to  be  examined  on  his  interrogatories,  at  the  expense 
of  Hellier,  who  produced  her.  Bishop,  proctor  for  Hellier,  did  not 
object  to  her  being  brought  to  be  examined  on  Glasier's  interrogatories, 
but  insisted  she  ought  to  be  brought  at  the  expense  of  Glasier's  client, 
and  not  at  the  expense  of  his  client,  and  at  whose  expense  she  should  be 
brought,  was  the  question  now  before  me. 

Judgment. 

SiE  Gborob  Lee. 

I  was  of  opinion  the  witness  ought  to  be  brought  to  be  examined  on 
Glasier's  interrogatories,  by  Hellier,  the  party  who  produced  her,  and 
at  his  expense,  and  said,  though  I  did  not  remember  any  case  where  it 
had  been  adjudged ;  yet  I  took  that  to  be  the  constant  practice,  and  the 
registrar  and  practisers  agreed  it  was  so.    I  accordingly  decreed  the 
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witness  to  be  brought  to  be  examined  on  Glasier's  interrogatories,  at  the 
expense  of  Bishop's  client  who  produced  her. 


SUTTON  against  SMITH  and  Others.~p.  275. 

Where  there  is  no  doubt  as  to  the  factum  of  a  will  which  contains  no  disposition  of  the  residue, 
the  Court  of  Probate  cannot  pronounce  the  deceased  to  be  dead  intestate  as  to  the  residue. 


HELLIER  against  HELLIER.— p.  281. 
{On  grant  of  Administration  pendente  lite.) 

An  administration  pendente  lite  granted  jointly  to  the  nominees  of  the  parties  litigant 

Dr.  Pinfold,  for  William  Hellier. — Robert  Hellier,  Esquire,  deceased, 
lent  4000/.  on  mortgage  of  the  estate  of  Edward  Phillips  and  his  wife ; 
said  Phillips  and  his  wife  are  dead ;  the  son  of  said  Phillips  has  con- 
tracted to  sell  the  estate,  and  the  purchaser  will  pay  off  the  mortgage, 
and  notice  is  given  for  that  purpose,  and  the  title  deeds  which  were  in 
deceased's  custody  are  demanded.  The  deeds  cannot  be  delivered  up, 
nor  the  money  received,  without  an  administration  pendente  lite ;  both 
sides  agree  to  have  an  administrator,  but  differ  about  the  person ;  Mr. 
Hellier  names  Mr.  Weston,  his  wife's  brother,  and  offers  9000/.  security, 
and  consents  the  money  should  be  paid  into  Court,  to  be  laid  out  in  the 
funds ;  Mrs.  Hellier  names  Mr.  Bennet,  a  witness  in  the  cause ;  but  at 
last,  administration  pendente  lite  was  granted  by  consent  to  Mr.  Bennet, 
named  by  Mrs.  Hellier,  and  to  Mr.  Damerell,  named  by  Mr.  Hellier, 
who  are  to  give  joint  security,  and  the  4000/.,  when  received  from  the 
mortgagor,  is  to  be  paid  to  Mr.  Stevens,  register  of  the  Court,  to  be  laid 
out  in  three  per  cent,  annuities,  in  the  names  of  said  register  and  of  the 
proctor  of  each  party. 


COX  against  THOMPSON,  alias  SMITH.— p.  282. 

The  interest  of  a  father  eBtablished,  but  without  costs. 

Dr.  Bettesworthf  for  Thompson. — Elizabeth  Street,  widow,  deceased ; 
John  Cox  has  set  up  a  will  of  her's,  dated  27th  January,  1752 ;  it  is 
opposed  by  Thompson,  the  deceased's  father.  Cox  denied  his  interest; 
he  has  pleaded  and  fully  proved  himself  to  be  deceased's  father.  We 
pray  you  will  pronounce  for  our  interest,  and  will  give  full  costs  to  the 
time  Cox  was  admitted  a  pauper. 

Dr.  Hay,  contra,  for  Cox. — Thompson,  alias  Smith,  entered  caveat  by 
name  of  Thompson.  Cox  warned  it.  Bellas  appeared  for  Thompson, 
and  alleged  his  interest  as  father  to  deceased,  and  prayed  an  answer, 
and  declared  he  opposed  the  will.  Cox  denied  his  interest,  and  offered 
to  propound  the  will,  and  to  admit  Thompson  to  be  a  contradictor,  and 
Thompson  to  bring  in  scripts  and  scrolls..  He  brought  a  paper  in  these 
words : 
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"  I,  Elizabeth  Street,  revoke  all  'wills  by  me  made.  Witness  my 
hand,  29th  April,  1752 ;"  which  he  has  since  pleaded  as  a  revocation. 
His  interest  stands  thus,  John  Smith  and  Ann  Carder  married  at  Rams- 
gate  in  1713,  and  lived  there  publicly  as  husband  and  wife  till  1718, 
then  Smith  left  his  wife  and  lived  at  Uxbridge,  where  he  took  the  name 
of  Thompson ;  the  wife  went  to  her  father's  at  Canterbury,  and  in 
March,  1718,  was  delivered  there  of  a  daughter,  by  said  John  Smith, 
who  was  the  deceased  in  this  cause.  The  marriage  of  Smith  and  Car- 
der is  not  proved  by  any  witness  who  was  present  thereat,  but  an  ex- 
tract from  the  Ramsgate  )legister,  and  cohabitation,  are  proved,  and  also 
an  extract  from  the  register  .at  Canterbury  of  the  baptism  of  the  daugh- 
ter is  proved,  wherein  she  is  mentioned  only  as  the  daughter  of  John 
Smith.  Proved  that  it  was  reported  in  1718  that  Smith  was  dead ; 
afterwards  in  1728,  Carder  and  her  daughter  came  to  live  with  him  at 
Uxbridge ;  he  then  pretended  he  was  just  married  to  her,  that  she  was 
a  widow,  and  had  said  daughter  by  a  rormer  husband.  In  the  will  pro- 
pounded there  is  a  legacy  to  deceased's  father,  John  Thompson.  We 
admit  they  have  proved  Thompson's  interest  as  father,  but  they  have 
not  affected  Cox  with  the  knowledge  that  Thompson  was  father,  and 
therefore  he  is  not  liable  to  pay  costs;  and  if  the  Court  should  condemn 
him  in  costs,  as  he  is  a  pauper,  he  has  nothing  to  pay. 

Dr.  Bettesworth  admitted  they  had  not  affected  Cox  with  the  know- 
ledge of  the  several  facts  above  stated  ;  and  therefore,  upon  the  admis- 
sion of  the  counsel  on  both  sides,  I  pronounced  for  Thompson's  interest, 
biit  gave  no  costs. 


JODRELL  against  CROP.— p.  284. 

A  codicil  not  admitted  to  probate  for  want  of  sufficient  legal  proo£ 


LOVETT  against  HARKNESS.— p.  332. 

The  executor  of  a  latter  will  put  upon  proof  by  the  executor  of  a  former  will.    Latter  will 

tablished — no  costs. 


BOND  against  BOND.— p.  383. 

Administration  contested  between  a  son,  and  an  asserted  wife.    Administration  pendente  lite, 
^    given  to'  be  nominee  of  the  son  in  preference  to  the  nominee  of  the  wife,  because  his  interest 
was  certain,  and  that  of  the  wife  uncertain. 

BOSWORTH,  by  his  Guardian,  against  CRADOCK.— p.  337. 

Affidavits  in  causes  always  made  before  surrogates  or  commissioners  appointed  by  the  Court ; 
whereas  affidavits  of  debts,  of  the  service  of  processes,  6lc  may  be  made  before  masters  extn* 
ordinary  in  Chancery  or  justices  of  the  peace. 
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JUDGER  and  JUDGER  against  MANN.— p.  338. 

Importunity  not  estaUishecl. 

Dr.  Pavl  for  Jud^r. — John  Judger,  brewer,  made  his  will,  28th 
April  1^52;  made  his  son,  James,  and  brother,  William  Judger,  his 
executors,  and  left  the  residue  to  his  son,  James.  Jane  Mann,  the  de- 
ceased's daughter,  opposes  the  will.  We  have  examined  three  witnesses. 
Mann  has  not  pleaded. 

Witnesses  for  Judger. 

1.  Samuel  Whitbread.  The  deceased  was  the  deponent's  servant 
nine  years ;  he  died  in  May  1752 ;  the  deponent  went  to  see  the  deceased 
in  his  illness,  and  advised  him  to  make  nis  will;  deceased  was  willing; 
William  Shield  took  instructions  for  deceased's  will  in  deponent's  pre- 
sence, and  then  Shield  drew  the  will  pleaded ;  it  was  read  to  the  de- 
ceased, and  he  approved  it  in  presence  of  the  deponent,  the  said  Shield, 
and  Eliza  Hebden,  and  duly  executed  it;  and  Shield  and  Hebden 
attested  it ;  the  deceased  of  sound  mind,  &c. 

2.  William  Shield. — Will  made  at  Islington  where  the  deceased  lodg- 
ed ;  deponent  did  not  know  the  deceased ;  never  saw  him  before,  but 
Whitbread,  whom  deponent  knew,  called  him  Judger ;  says  the  instruc- 
tions were  made  out  of  a  paper  Whitbread  brought,  and  which  deceased 
approved ;  deponent  drew  the  will  pleaded  from  the  said  instructions ; 
read  the  will  to  deceased ;  he  approved  and  executed  it  in  the  presence 
of  Hebden  and  deponent  who  attested  it,  and  of  Whitbread ;  deceased  of 
sound  mind.  Sic. 

3.  Elizabeth  Hebden. — Deponent  was  servant  to  the  deceased  for  six 
years,  and  to  his  death ;  proves  execution  of  will,  and  publication ;  de- 
ponent and  Shield  attested  it;  deceased  of  sound  mind. 

3.  Int.  Deceased  made  a  will  ten  or  eleven  days  before  his  death,  and 
left  his  effects  equally  among  his  children ;  deponent  was  a  witness  to  it. 
4.  Int.  Deceased  had  a  regard  for  his  daughter  Mann ;  and  she  was  with 
him  in  his  illness  till  she  lay  in. 

Dr.  Hay,  for  Mann. — Insisted  that  as  he  had  made  a  will  equally  in 
favour  of  his  daughter  so  few  days  before  his  death,  and  as  the  instruc- 
tions for  the  last  will  were  brought  by  Whitbread  without  any  notice 
from  the  deceased,  and  as  the  witnesses  too  came  by  order  of  Whitbread, 
and  the  deceased  was  then  very  near  death,  the  last  will  must  be  pre- 
sumed to  have  been  made  by  importunity,  or  a  weak  head,  and  there- 
fore was  not  good. 

judg  scent. 

Sir  George  Lee. 

But  as  the  former  will  did  not  appear,  and  the  witnesses  proved  the 
deceased's  approbation,  execution,  and  capacity,  I  pronounced  for  the 
will  pleaded. 


WINGFIELD  against  WINGFIELD.— p.  340. 

An  administration  decreed  to  a  widow  under  a  caveat,  not  to  be  stopped  fVom  paning  the  seal 
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Dr.  Pinfold,  for  the  widow. — Timothy  Wingfield  died  intestate  in 
Feb.  1753 ;  left  a  widow  and  several  children.  Caveat  entered  in  the 
name  of  Thomas  Johnson,  of  Cheslyn;  the  widow  waived  it;  Cheslyn 
appeared  for  Nathaniel  Wingfield,  alleged  him  to  be  a  creditor,  and 
prayed  an  inventory ;  the  court  decreed  an  inventory,  he  making  affida- 
vit of  his  debt,  otherwise  the  administration  to  pass  to  the  widow  ;  he 
did  not  make  an  affidavit,  but  entered  another  caveat,  which  stopped  the 
administration  passing  under  seal,  and  then  Southgate  appeared  for  the 
same  Nathaniel  Wingfield,  and  alleged  he  was  brother  to  the  deceased, 
and  denied  the  widow's  marriage  to  the  deceased. 

We  insist  he  cannot  do  it  again  upon  this  second  caveat,  and  that  the 
administration  is  decreed  absolutely  to  the  widow. 

Dr.  ColHer,  for  Nathaniel  Wingfield. — Insisted  that  his  client  had  an 
interest  both  as  a  brother  and  a  creditor ;  that  his  right  as  a  creditor 
only  was  determined  under  the  first  caveat,  and  that  he  must  set  forth 
his  other  interest  as  brother  under  this  caveat,  and  put  the  widow  upon 
proof  of  his  marriage. 

Judgment. 

Sir  GfiOROE  Lee. 

But  I  was  of  opinion,  the  administration  was  decreed  absolutely  to 
the  widow  under  the  first  caveat  upon  Nathaniel's  not  making  affidavit 
of  his  debt,  and  ordered  letters  of  administration  to  pass  under  seal  to 
the  widow ;  especially  as  the  brother  was  not  without  remedy,  for  he 
might  if  he  thought  proper  call  in  the  administration  by  process,  and 
put  the  widow  on  proving  her  marriage ;  and  declared  I  should  discoun- 
tenance that  practice  of  entering  caveats  merely  to  stop  the  decrees  of 
the  court  from  being  carried  into  execution. 


THOMAS  against  BAKER.— p.  341. 

The  ezecatriz  of  an  ezecator  entitled  to  an  administration  cum  testamento  annexo,  in  prefer' 

ence  to  the  widow  of  the  original  teatator. 

James  Thomas,  deceased,  made  his  will  27th  March  1751,  gave  all 
his  estate  to  John  Baker,  his  heirs,  executors,  administrators,  and  assigns, 
in  trust  to  pay  himself  his  debt  and  the  charges  of  tlie  deceased's  fune- 
ral, &c.,  and  gave  the  remainder  to  his  (deceased's)  wife,  and  directs 
that  if  his  wife  should  die  before  his  prize-money  is  recovered,  all  his 
effects  in  that  case  should  go  to  the  said  Baker,  and  made  him  sole  exec- 
cutor.  The  deceased  was  a  seamen  of  the  Prince  Frederick,  Privateer. 
Baker  took  probate,  made  his  will  and  appointed  his  wife  sole  executrix, 
and  died ;  she  proved  his  vfWL  Cheslyn,  proctor  for  Thomas,  took  pro- 
cess against  Mrs.  Baker,  to  show  cause  why  administration  cum  testa- 
mento  should  not  be  granted  to  Thomas'  widow. 

Will  read. 

Dr.  Jenner,  for  Thomas. — ^Insisted  the  privity  was  not  continued  to 
Mrs.  Baker ;  her  husband  was  only  executor  for  a  special  purpose  to  pay 
himself  his  debt,  and  pay  over  the  residue  to  deceased's  widow ;  the  de- 
ceased never  intended  him  a  benefit,  unless  the  contingency  happened  of 
the  prize-money  not  being  recovered  in  the  wife's  life  time.    Stat.  Ed. 
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3,  (<?)  made  the  executor  of  an  executor  suable.  A  special  trust  to  sell 
an  estate  shall  not  go  to  the  executor  of  the  trustee^  Wentworth's  Office  of 
Executors,  (h) 

Judgment. 

Sir  George  Lee. 

It  did  not  appear  that  the  prize-money  was  paid,  and  the  testator  gave 
his  estate  in  trust  to  Baker,  his  heirs,  executors,  administrators,  and 
assigns. 

I  did  not  see  any  reason  to  take  this  case  out  of  the  common  course, 
and  therefore  decreed  the  administration  with  the  will  annexed  of  James 
Thomas,  to  Mrs.  Baker,  the  executrix  of  the  deceased's  executor. 


FREEMAN  against  FREEMAN.— p.  343. 

A  nuncupative  will  established. 

William  Freeman,  made  a  nuncupative  will,  20th  December,  1751 ; 
the  deceased  was  a  wagoner;  on  the  road  on  the  19th  December,  1751, 
he  fell  under  his  wagon,  and  was  so  much  hurt,  that  he  died  the  next 
day  ;  gave  all  to  his  wife,  but  did  not  name  her  executrix;  the  nuncu- 
pative will  was  opposerl  by  the  deceased's  nephews  and  heirs,  who  were 
nis  next  of  kin.     Three  witnesses  were  examined. 

1.  Sarah  Heath,  ex.  9th  June,  1752. — Deceased  a  stranger  to  the  de- 
ponent, but  believes  he  was  William  Freeman,  the  deceased  in  this 
cause;  he  was  brought  to  deponent's  father-in-law's  house,  a  public 
house  at  Stapleford,  on  19th  December,  and  he  died  about  ten  on  the 
morning  of  the  20th  December;  between  eight  and  nine  that  morning, 
deceased's  wife  asked  him  who  he  would  leave  his  effects  to;  he  took  her 
by  the  hand  and  said,  ''  To  you,  my  dear,"  and  bid  the  deponent  take 
notice  he  was  of  sound  mind. 

The  nuncupation  was  reduced  to  writing,  and  signed  by  the  witnesses 
on  the  7th  Jan.  1752. 

2.  Int.  Deceased  died  of  the  hurt  he  received  by  his  wagon,  which 
broke  his  leg. 

(a)  By  the  13  Edw.  1.  st  1,  o.  23,  executors  shall  have  a  writ  of  account,  and  the  like  action 
and  process  in  the  same,  as  the  testator  might  have  had.  And  by  4  Edw.  3,  c.  7,  executors  for 
a  trespass  done  to  their  testators,  as  of  the  goods  of  their  testators  carried  away  in  their  life, 
shall  have  action  against  the  trespassers,  and  recover  their  damages  in  like  manner  as  they 
whose  executors  they  be  should  have  had  if  they  were  in  life.  And  by  the  25  Edw.  3,  st  5,  c. 
5,  executors  of  executors  shall  have  actions  of  debts,  accounts,  and  goods  carried  away,  of  the 
first  testators,  and  execution  of  statutes  merchants,  and  recognizances  made  to  the  first  testator, 
in  the  same  manner  as  the  first  testator  should  have  had  if  he  were  in  life,  and  on  the  other 
hand,  this  statute  provides  that  executors  of  executors  shall  answer  to  others  for  as  much  as  they 
have  recovered  of  the  goods  of  the  first  testator,  as  the  first  executors  would  do  if  they  were  in 
full  life ;  and  the  19  Car.  2,  c  3,  enacts,  that  where  any  judgment  after  a  verdict  shall  be  had 
by  or  in  the  name  of  any  executor  or  administrator,  an  admuastrator  de  bonis  non  may  sue 
forth  a  scire  facias  and  take  execution  upon  such  judgment 

(6)  Since  that  statute  (13  B^dw.  3,)  and  at  this  day,  where  by  a  will  a  special  trust  is  recom- 
mended to  an  executor,  as  to  sell  land,  &.c  this  not  performed  in  his  lifetime  shall  not  be  per- 
formablo  by  his  executor,  contrariwise  of  an  interest,  as  to  take  the  profits  of  lands  for  certain 
years  towards  the  payment  of  debts  and  legacies. 

So  as  now  in  all  cases  except  of  special  trust  or  authority  without  the  office  of  executorship, 
the  executor  of  an  executor,  how  far  soever  in  degree  remote,  stands  as  to  the  points  both  of 
being,  having,  and  doing,  in  the  same  state  and  plight  as  the  first  and  immediate  executor. 
Wentw.  O.  £.  part2,  c  20. 
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2.  Reginald  Heate,  ex.  9th  June,  1752. — Agrees  with  the  former  wit- 
ness ;  deponent  a  stranger  to  the  deceased  ;  deposes  to  presence  of  Mary 
and  Sarah  Heath  and  himself  at  the  nuncupation. 

3.  Mary  Heath,  ex.  9th  June,  1752. — Deceased  a  stranger  to  the  de- 
ponent; deposes  the  same  as  the  other  witnesses;  proves  the  presence 
of  herself,  and  of  Sarah  and  Reginald  Heath,  at  the  time  of  the  nuncu- 
pation. 

No  opposition  at  the  hearing. 
Judgment. 
Sir  Gboroe  Lee.  (a) 

I  decreed  for  the  nuncupative  will,  and  granted  administration  with 
the  will  annexed,  to  the  deceased's  widow. 

(a)  BenneU  v.  Jackwn,  2  Phill.  190;  Parsona  v.  MiUer,  2  Phill.  194 


TAYLOR  and  AUSTIN  against  COX.— p.  344. 

A  will  and  codicil  propooDded  by  the  executors  in  a  common  condidit,  the  next  of  kin,  by 

special  proxy,  admits  the  allegation  modo  et  fitrma. 


BIRD,  alias  BELL,  v.  BIRD.— p.  345. 

An  Appeal  from  the  Commissary  of  St  PauTs  on  a  Grievance,  in  admit-  3^^» 

ting  certain  articles  of  a  Libel. 

An  exhibit  which  might  have  been  pleaded  to  establish  identity  cannot  be  pleaded  as  evidence. 


PRENTICE  against  FARRAND.— p.  347. 

Objections  to  an  inventory  must  be  pleaded  in  an  allegation. 


LEGGATT  against  LEGGATT.— p.  348. 

An  application  for  a  joint  administration  refuse^. 

Dr.  Haw,  for  Abraham  Leggatt. — Andrew  Le^gatt,  widower,  died 
intestate,  left  a  son  Abraham,  and  a  daughter,  Elizabeth  Leggatt,  a 
married  woman.  Abraham,  the  son,  prays  administration;  no  ob- 
jection to  him ;  but  Phillips,  idt  the  daughter,  prays  she  may  be  joined 
in  the  administration. 

Dr.  Pinfold,  for  Elizabeth  Leggatt. — In  1720,  a  settlement  was  made 
by  Abraham  Lesf^att,  grandfather  to  the  parties,  of  the  leasehold  lands 
and  premises  to  himself  for  life,  then  to  his  wife  for  life,  if  she  remained 
a  widow ;  then  to  Andrew  his  son  for  life,  and  to  his  wife  Elizabeth,  and 
and  the  survivor  of  them,  and  the  executors,  administrators,  and  assigns 
of  such  survivor.    If  the  daughter  is  not  bn  administratrix,  it  is  a  doubt 


376  Bond  v.  Bond.  E.  T-  1753. 

at  law  upon  the  settlement,  whether  she  will  not  be  deprived  of  her  in- 
terest in  the  leasehold  lands. 

Judgment. 

Sir  George  Lee. 

I  was  clearly  of  opinion,  that  as  Andrew  had  survived  his  wife,  the 
leasehold  estate  vested  absolutely  in  him,  that  he  might  have  disposed  of 
it,  and  as  he  was  dead  intestate,  it  was  subject  to  distribution,  and  whe- 
ther the  daughter  was  administratrix  or  not,  her  interest  would  be  the 
same. 

I  therefore  pursued  the  general  rule,  and  decreed  the  administration 
to  the  son  alone  (a),  but  directed  it  should  not  go  under  seqi  till  after 
fifteen  days. 

(a)  The  court  prefers,  cceteris  paribus,  a  sole  to  a  joint  administration,  because  it  is  infinitely 
better  for  the  estate.    Earl  of  Wanriek  w.  OretriUe,  1  PhilJ.  126. 


MURPHY  against  MASON  and  FENNEL.— p.  349. 

Probate  of  a  will  revoked,  on  &jlure  of  proof  of  the  identity  of  a  testator. 

William  Murpht,  deceased.  Mason  took  probate  as  executor  of  a 
vrill  dated  in  1744.  Catharine  Murphy,  the  deceased's  sister  called  him 
to  prove  the  will  by  witnesses.  Probate  brought  in  in  1751.  Murphy's 
interest  confessed  in  1752.  Will  propounded  by  Mason.  Cause  con- 
cluded in  Easter  Term,  1752.  The  witnesses,  all  strangers  to  the  de- 
ceased, could  not  prove  his  identity. 

Judgment. 

Sir  George  Lee. 

I  pronounced  against  the  will,  for  want  of  proof  of  the  identity  of  the 
testator ;  revoked  the  probate,  and  decreed  administration  to  the  sister, 
and  condemned  Mason  in  costs.  * 


ARCHES  COURT  OF  CANTERBURY.   . 

i,   If/fl,  • . > .       BARTON  against  ASHTON  and  GRAY.— p.  350. 

/  

{An  Appeal  from  Lincoln.) 


A  proceeding  against  a  parish  clerk  for  deprivation,  onght  to  be  plenary,  and  by  articles.^  Ifa 
parish  clerk  is  nominated  by  the  parishioners  be  is  a  temporal  officer ;  whereas  if  he  is  no- 
minated  by  the  incumbent,  he  is  a  spiritual  officer. 


PREROGATIVE  COURT  OF  CANTERBURY. 

BOND  against  BOND.— p.  354. 

Objectbns  to  an  administration  pendente  lite,  sustained. 

Dr.  Pinfold,  for  William  Bond — John  Bond,  the  deceased,  died  5th 
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Nov.  1752,  intestate ;  we  say  he  died  a  widower,  and  left  William  Bond 
his  only  child. 

Sarah  Southerne  claims  to  be  the  deceased's  widow,  and  took  adminis- 
tration in  the  prebendal  jurisdiction  of  Colwich,  and  on  Idth  Nov.  1752, 
alleged  that  the  deceased  had  been  dead  fourteen  days,  and  administra- 
tion was  revoked  for  want  of  jurisdiction,  the  son's  interest  was  admitted, 
and  Sarah's  was  denied,  and  she  has  pleaded  it ;  the  son's  interest  being 
certain  and  Sarah's  doubtful,  the  Court,  on  15th  March  last,  (vide  supra, 
p.  371,)  granted  administration  pendente  lite  to  William  Barnes,  named 
by  the  son.  We  mistook  Barnes'  Christian  name,  for  his  true  name  is 
Thomas ;  Smith  appeared  and  alleged  this  mistake,  fanshav?,  for  Sarah, 
now  objects  to  Thomas  Barnes,  that  he  is  poor,  has  not  a  domicil  of  his 
own,  but  lives  with  his  father  who  is  aged. 

Read  act  of  court,  dated  17th  May,  1753.  Smith  alleged  the  mistake 
in  Barnes's  name,  and  prayed  administration  to  be  granted  to  Thomas 
Barnes,  giving  2000/.  security  as  ordered  before.  Fanshaw  alleged  that 
Barnes  is  brother  to  William  Bond's  wife ;  is  a  lodger  with  his  father, 
and  is  in  low  circumstances  and  bears  but  an  indifierent  character;  that 
the  deceased's  personal  estate  is  1700/.  as  appears  by  inventory  given  in 
since  15th  March  last.  Smith  alleged  that  Thomas  Barnes  lives  with 
his  father  to  assist  him,  and  that  he  has  served  in  his  own  right  the  offices 
of  constable  and  collector  of  window-tax  in  the  parish  where  he  lives, 
and  is  in  good  circumstances,  and  is  a  parishioner  of  his  parish.  Barnes 
ofiers  undeniable  security  in  such  sum  as  the  court  shall  order. 

Affidavits  for  Sarah. 

1.  John  Stytch  and  John  Mott. — Both  well  acquainted  with  Thomas 
Barnes ;  he  is  brother  to  Elizabeth,  William  Bond's  wife,  lives  with  his 
father  who  rents  a  farm  of  40/.  a  year  only ;  rents  nothing  himself,  and  is 
in  indiflferent  circumstances ;  Stytch  swears  John  Barnes,  the  father,  is 
rated  for  the  farm,  and  Thomas  has  no  settled  abode,  and  has  but  an  in- 
different character ;  deponents  believe  he  is  set  up  only  to  distress  Sarah 
Bond. 

2.  John  Dunne. — Gives  John  Stytch  a  good  character. 
Affidavits  for  William  Bond. 

Thomas  Barnes,  Edward  Hugh,  Henry  Kent,  Thomas  Atterby,  and 
Thomas  Weaver. 

Thomas  Barnes  says,  his  father  is  between  sixty  and  seventy  years 
old,  and  has  three  children,  Elizabeth,  John,  and  def)onent ;  the  deponent 
lives  with  him,  and  has  the  care  of  his  affairs.  In  1750  and  1751,  the 
deponent  was  constable  and  collector  of  the  window  tax  in  his  own 
right ;  has  more  than  sufficient  to  pay  his  debts,  and  has  some  money  at 
interest,  and  will  render  a  true  account  of  his  administration  without 
favour  to  any  one. 

The  others  say,  that  John  Barnes,  the  father,  bears  a  good  character, 
is  esteemed  an  honest  man  and  of  good  substance ;  they  have  known 
Thomas  Barnes  sixteen  years ;  he  is  a  parishioner,  and  bears  a  very 
honest  character,  and  is  a  man  of  good  substance,  and  fit  to  be  entrusted 
with  the  administration,  &c. 

Dr,  Simpson,  for  Sarah. — We  insist  she  is  widow  to  deceased,  and  has 
six  children  by  him ;  the  Court  will  take  care  the  administration  is 
granted  to  a  proper  person  of  substance,  &c.  Thomas  has  not  a  settled 
abode ;  rents  nothing  himself;  is  not  rated  in  the  books ;  all  the  witnesses 
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to  Thomas  Barnes's  character  live  in  London^  and  he  lives  in  Stafford- 
shire. 

Judgment. 

Sir  George  Lee. 

I  was  of  opinion,  the  objections  against  Thomas  Barnes  were  material ; 
that  he  was  not  a  proper  person  to  be  the  administrator,  artd  decreed 
that  William  Bond  should  name  for  administrator  pendente  lite  some 
person  indifferent  between  the  parties,  who  is  a  housekeeper  and  a  man 
of  substance,  and  that  security  should  be  given  in  double  the  value  of  the 
estate. 


DRUMMOND,  attorney  of  OGILVIE  v.  HAMILTON.— p.  357. 

A  fhiudulent  administration  revoked. 


GARDINER  against  JOHNSTON  and  Others.— p.  368. 

The  latter  of  two  wills  estallished. 

Dr.  Hay,  for  Catherine  Gardiner.— William  Johnston  deceased,  died 
5th  August,  1751,  left  a  widow,  Ann  Johnston,  and  Catherine  Gardiner, 
a  niece  by  a  brother,  and  Robert  and  Mary  Johnston,  a  nephew  and 
niece  by  another  brother,  his  next  of  kin;  will  dated  2d  August,  1751 ; 
executed  3d  August;  contents  of  the  will,  to  his  wife  15/.  payable  eight 
days  after  his  death,  and  an  annuity  of  60/.  quarterly ;  and  20/.  to 
Mary  Johnston,  his  niece;  and  10/.  to  his  nephew  Robert;  and  one  shil- 
ling to  William,  the  son  of  Robert ;  and  5/.  to  Ann  Edwards,  his  servant ; 
residue  to  his  niece,  Catherine  Gardiner,  and  appointed  her  sole  execu- 
trix. Will  executed  in  presence  of  three  witnesses ;  John  Wilson,  mayor 
of  Lincoln,  John  Durance  and  Charles  Mackinnon. 

The  deceased  was  a  Scotchman,  a  soldier,  pedlar,  an  hardware  man, 
then  a  linen  draper,  and  died  a  farmer;  he  had  no  children  living,  sent 
for  his  brother's  children  to  live  with  him,  and  particularly  Catherine 
Gardiner,  whom  he  educated,  and  gave  her  a  fortune  of  500/.  in  marriage 
to  Edward  Gardiner.  On  the  2d  August,  1751,  deceased  gave  instruc- 
tions to  Edward  Gardiner,  the  husband  to  Catherine,  for  making  his  will, 
who  carried  them  to  Mr.  Peart,  an  attorney,  who  drew  the  will  from 
them.  The  will  is  opposed  by  the  widow  and  nephew  Robert,  who  have 

Cropounded  a  former  will,  dated  18th  Nov.  1743;  therein  he  gives  all 
is  real  and  leasehold  estates  to  his  wife  for  life,  and  his  plate  and  furni- 
ture absolutely,  and  gives  the  reversion  of  his  said  estates  and  all  the  re- 
sidue equally  between  his  nephew  tind  nieces,  and  appoints  two  execu- 
tors in  trust,  who  have  renounced.  We  admit  the  factum  of  the  will, 
but  say  it  was  cancelled  by  the  deceased  and  is  revoked  by  our  will. 
The  deceased  perused  and  corrected  our  will,  and  ordered  it  to  be  carried 
to  Mr.  Atkinson,  a  counsel,  who  tnade  an  interlineation  :  the  widow  was 
present  at  the  execution  of  the  last  will ;  the  deceased  ordered  the  legacy 
of  5/.  to  his  maid-servant  to  be  read  over  twice  to  him,  deceased  could 
not  find  his  spectacles,  and  tried  other  people's,  but  they  would  not  do ; 
he  attempted  to  write  his  name,  was  so  weak  he  could  not  make  his 
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mark;  the  widow  alleges  incapacity;  but  his  physician  and  apothecary 
swear  to  his  capacity ;  two  of  the  subscribing  witnesses  speak  doubtfully 
to  capacity  at  the  execution ;  but  Wilson,  the  mayor  of  Lincoln,  swears 
positively  that  he  was  capable;  one  Robinson  swears  to  deceased's  de- 
claration in  favour  of  the  widow,  but  he  proves  instructions  for  one  will. 

Dr.  Jenner,  same  side. — Deceased  sent  for  the  witnesses ;  attempted 
to  write  his  name  but  could  not ;  deceased  fully  approved  the  will,  and 
bid  Edward  Gardiner  write  his,  the  deceased's  name,  for  him,  but  that 
being  objected  to,  deceased  made  his  mark,  and  delivered  the  paper  to 
Edward  Gardiner.  On  the  3d  of  August,  in  the  afternoon,  the  deceased 
recognised  the  will  to  his  apothecary.  The  deceased  has  two  brothers. 
Catharine  Gardiner  was  the  daughter  of  one  of  them.  William  John- 
ston, the  deceased's  grand-nephew  disobliged  him,  and  he  turned  him 
out  of  his  house.  Latterly  there  were  quarrels  between  the  deceased 
and  his  wife,  and  nothing  is  left  to  Edward  Gardiner. 

Robinson  gives  an  account  of  the  instructions,  and  says,  eight  or  ten 
lines  of  them  were  written  before  he  came  into  the  deceased's  room. 

Dr.  Pauly  for  Johnston. — The  deceased  was  an  alderman  of  Lincoln. 
By  the  first  will  the  wife  was  well  provided  for ;  the  remainder  was 
given  equally  to  his  nephews  and  nieces  his  next  of  kin.  Gardiner  has 
pleaded  that  the  deceased  had  two*  brothers,  Andrew  and  Archibald ; 
that  the  deceased's  father  had  a  good  estate,  which  he  left  wholly  to 
Archibald,  but  the  contrary  is  proved.  Deceased  had  300/.  fortune 
with  his  wife,  which  set  him  up ;  he  always  declared  he  would  leave 
her  handsomely  for  her  life,  and  after  her  death  it  should  go  to  her 
next  of  kin.  He  fell  down  his  cellar  stairs  in  September  1750,  and  was 
much  hurt  and  impaired  thereby;  and  he  had  another  fall,  from  his 
horse,  in  the  May  following ;  he  then  took  to  drinking,  by  which  he 
was  much  weakened  in  his  understanding.  Gardiner  drank  with  and 
encouraged  him  in  drinking,  and  endeavoured  to  set  him  against  his 
wife.  Deceased  declared  he  would  do  no  more  for  Edward  Gardiner ; 
had  great  affection  for  Robert  Johnston  and  his  son  William.  A  week 
before  his  death,  was  incapable  of  all  business.  Gardiner  has  pleaded 
that  deceased,  on  the  second  of  August,  bid  Edward  Gardiner  cancel 
his  will,  and  carry  it  with  instructions  for  a  new  will  to  Peart.  Robinson 
swears  the  deceased  named  his  wife  executrix.  No  proof  of  instructions 
for  the  last  will.  I  qannot  justify  the  subscribing  witnesses  for  varying 
from  their  act ;  but  they  say,  they  signed  the  will  to  prevent  worse  persons 
signing  it ;  Wilson  declared  he  once  thought  to  decline  signing  it.  At 
the  time  Qf  the  execution  the  deceased  fell  mto  a  fit.     Edward  Gardiner 

fuided  the  deceased's  hand  to  make  the  mark,  and  wrote  *'  William 
ohnston,  his  mark ;"  before  the  marlf  was  made,  Edward  Gardiner  had 
the  first  will  in  his  custody. 

The  cause  will  turn  on  the  deceased's  declarations,  and  on  John  Rob- 
inson's evidence. 

Witnesses  for  Gardiner. 

1.  Robert  Waterman. — Knew  the  deceased  eighteen  years  before  his 
death ;  deponent  was  journeyman  to  him ;  deceased  educated  Catharine 
Gardiner,  and  has  heard  he  gave  her  500/.  fortune  when  she  married. 

1.  Int.  The  deceased  drank  hard  latterlv.  6.  Int.  Deceased  fell 
down  stairs  and  from  his  horse.  8.  Int.  John  Robinson  and  Davis  were 
intimate  with  deceased. 
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2.  George  Durance. — Haa  known  the  deceased  about  thirty  years ; 
heard  him  say  he  gave  his  niece  500/. 

3.  John  Wilson. — Has  known  the  deceased  thirty  years,  the  same  as 
the  last  witness,  and  speaks  to  the  deceased's  affection  for  his  niece 
Catherine ;  he  was  not  much  hurt  by  his  second  fail. 

4.  Joseph  Twornby. — In  1750,  heard  the  deceased  express  a  great 
affection  for  Catherine,  and  suid  he  intended  to  leave  a  great  deal  to 
her. 

2.  Int.  Deceased  had  a  great  affection  for  his  wife.  20.  Int.  The 
deceased  used  to  cry  in  discourse. 

5.  John  Johnston. — Knew  the  deceased  twenty  years ;  about  three 
months  before  his  death  he  fell  from  his  horse,  which  hurt  his  health  but 
not  his  senses ;  frequently  told  deponent  he  would  alter  his  will  and 
make  Catherine  and  her  children  his  executors.  In  January  before  his 
death,  he  declared  so  in  presence  of  his  wife,  and  said  he  would  allow 
his  wife  only  20s.  a  week. 

2.  Int.  Deceased  and  his  wife  lived  happily  together ;  never  heard 
any  dispute  between  them  but  that  in  January. 

6.  George  Houghton,  Gent. — Deponent  is  an  attorney,  was  employed 
by  deceased;  deponent  thinks  the  deceased  declined  in  his  senses  after 
his  falls ;  about  five  or  six  months  before  his  death,  deceased  said  he 
would  leave  Catherine  5  or  6000/. ;  he  was  then  a  little  fuddled. 

5.  Int.  Was  angry  with  his  great-nephew  William  for  sinking  a  keel 
of  his.  8.  Int.  Robinson  and  Davis  were  intimate  with  the  deceased; 
be  believes  he  would  declare  his  mind  to  them. 

7.  Thomas  Foss. — 1st  April,  1751,  at  Potterhanger,  the  deceased, 
after  dinner,  expressed  great  aiiection  for  Catherine  and  her  children, 
and  said  he  would  leave  all  he  had  to  her,  except  20s.  a  week  to  his 
wife,  and  he  cried ;  he  was  then  very  sensible  and  sober. 

8.  Samuel  Haslewood. — 1st  April,  deponent  was  present  with  de- 
ceased and  many  others,  when  he  made  the  declaration  deposed  to  by 
the  last  witness,  with  whom  he  agrees  exactly ;  deceased  then  sober  and 
sensible. 

9.  John  Spittlehouse. — ^Well  knew  the  deceased  for  many  years; 
speaks  to  affection  to  Catharine  \  heard  deceased,  within  a  year  of  his 
death,  say  he  would  leave  the  biggest  part  of  his  effects  to  her. 

10.  John  Rippindale. — Speaks  to  declaration  on  1st  April,  1751,  the 
same  as  Foss  and  Hazlewood,  and  says  deceased  frequently  declared  he 
would  leave  the  biggest  part  of  what  he  had  to  Catherine ;  said  he  would 
only  leave  his  wife  20s.  a  week. 

20.  Int.  Deceased  said  he  would  not  leave  to  Mr.  Gardiner  anything; 
deceased  and  his  wife  lived  happily  together. 

11.  Thomas  Squire. — Agrees  with  the  other  witnesses  as  to  declara- 
tion on  the  1st  April,  1751. 

12.  Thomas  Chambers. — The  same. 

13.  Ann  Parks. — The  same. 

14.  Richard  Town,  butcher. — Knew  the  deceased  twenty  years;  has 
frequently  heard  him  say  he  would  make  Catherine  his  executor,  &c. 
dOth  Sept.  1750,  the  deceased  fell  down  his  cellar-stairs  and  was  much 
hurt ;  and  in  May  he  fell  from  his  horse,  and  his  health  was  impaired, 
but  his  senses  were  as  good  as  ever;  deponent  last  saw  him  on  the  i8th 
July  before  his  death,  he  was  then  perfectly  in  his  senses ;  after  his 
second  fall  the  deponent  heard  the  deceased  say  he  would  give  his  wife 
only  60/.  a  year. 
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-  2.  Int.  Deceased  and  his  vfife  had  frequent  quarrels.  3.  Int.  On 
the  18th  July  deceased  was  perfectly  sensible.  5.  Int.  The  deceased 
turned  William  Johnston  out  of  his  house  for  sinking  the  deceased's  keel. 
8.  Int.  Robinson,  Nowler,  and  Davis  were  intimate  with  the  deceased. 

15.  Mary  Slack. — Last  saw  the  deceased  on  16th  of  April  1751,  when 
the  deponent  paid  him  rent,  and  he  gave  the  deponent  a  receipt  wrote 
by  himself;  he  talked  as  sensibly  as  he  ever  did  in  his  life. 

16.  Edward  Morris. — The  deponent  paid  the  deceased  money  in  the 
spring  before  his  death ;  his  senses  good ;  had  affection  for  Catherine 
Gardmer. 

17.  William  Gibson. — In  the  spring  before  his  death,  the  deceased 
was  sensible. 

18.  Edward  Leatherland. — ^The  deceased  kept  his  books  as  well  as 
any  one  could  who  was  not  bred  to  business ;  entries  made  therein  by 
the  deceased  to  the  17th  July  1751,  and  they  were  as  regular  as  the 
past  entries. 

19.  Richard  Town,  ironmonger. — About  Christmas  1750,  the  depo- 
nent had  some  discourse  with  the  deceased,  and  he  was  then  perfectly 
sensible. 

20.  Charles  Dinmont,  M.  D. — Deponent  knew  the  deceased  from 
1745;  the  deponent  visited  him  as  a  physician  in  February  1751  ;  he 
was  then  periectly  sensible  and  capable  of  making  a  will ;  and  he  saw 
the  deceased  twice  on  the  3d  of  August,  and  again  on  the  4th  in*  the 
morning;  at  all  which  times  he  was  capable  of  making  a  will ;  on  the 
5th  of  August,  the  deponent  was  with  him,  and  he  was  then  dying. 

21.  Joshua  Peart. — Deponent  was  acquainted  with  the  deceased  in 
1739;  did  business  for  him  as  an  attorney ;  kept  his  books  equally  regu- 
lar to  his  death.  On  2d  of  August,  Edward  Gardiner  came  to  deponent 
between  eleven  and  twelve  in  the  morning,  and  desired  the  deponent  to 
make  a  will  for  the  deceased,  from  instructions  he  brought,  which  the 
deponent  did,  and  gave  it  to  Gardiner,  and  in  the  afternoon  Gardi- 
ner came  again,  and  said  the  deceased  meant  only  one  annuity  of  60/. 
to  his  wife,  and  15/.  in  money,  and  desired  the  deponent  to  scratch  out 
one  of  the  60/.  annuities,  but  the  deponent  wrote  the  will  over  again, 
but  the  interlineation  in  the  body  of  the  will  is  not  the  deponent*s  hand- 
writing ;  and  also  deponent,  by  the  deceased's  order,  wrote  the  5/.  legacy 
to  the  deceased's  maid-servant. 

3d  Int.  Proves  the  first  will ;  says  he  saw  it  uncancelled  in  Edward 
Gardiner's  hand  on  2nd  of  August,  and  on  the  18th  of  September,  1751, 
he  saw  it  cancelled  in  Gardiner's  hand.  4.  Int.  Gardiner  asked  the  depo- 
nent to  be  a  witness  to  the  last  will,  but  deponent  refused,  because  he 
had  not  taken  the  instructions;  on  9tfi  March,  inst.  the  deponent  declar- 
ed he  had  not  been  a  witness,  because  he  had  not  taken  the  instructions, 
and  because  he  heard  the  deceased  was  not  perfectly  in  his  senses.  Int. 
tertio  loco.  3.  Int.  Believes  the  deceased  could  not  have  been  imposed 
upon  in  April  or  May  before  his  death. 

N.  B.  The  instructions  were  given  in  by  this  witness,  and  read  as  part 
of  his  depositions. 

22.  John  Robinson,  gent. — The  deponent  is  clerk  to  counsellor  Atkin- 
son ;  Gardiner  came  to  the  deponent's  master  on  the  2d  of  August,  and 
the  deponent,  by  his  said  master's  order,  interlined  in  the  will  that  the 
annuity  of  60/.  to  his  wife  was  in  lieu  of  dower. 
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23.  John  Wilson,  Esq.  mayor  of  Lincoln. — Deponent  knew  the  de- 
ceased upwards  of  15  years;  3d  August,  Edward  Gardiner  came  to  the 
deponent  and  desired  him  to  be  a  witness  to  the  deceased's  will ;  and  the 
deponent,  Durance,  and  Mackinnon  went  together  to  the  deceased's 
house  ;  they  found  the  deceased  sick  in  bed,  and  his  wife  and  Edward 
Gardiner  with  him;  deponent  went  to  the  deceased's  bedside  and  asked 
him  if  he  knew  the  deponent,  the  deceased  replied,  "  Yes,  Mr*  Wilson, 
I  know  you,  and  I  have  sent  to  desire  you,  and  Mr.  Durance,  and  Mr. 
Mackinnon  to  be  witnesses  to  my  will,"  or  to  that  effect,  and  then  bid 
Edward  Gardiner  read  his  will,  which  he  did  audibly  and  distinctly, 
and  the  deceased  was  then  asked  by  somebody,  whether  it  was  to  his 
mind,  deceased  said,  <*  Yes;"  and  ordered  that  part  of  the  attestation  re- 
lating to  the  servant's  legacy  of  5/.,  to  be  read  over  to  him  again,  and 
then  Gardiner  placed  a  table  with  pen  and  ink  by  the  deceased's  bedside, 
and  the  deceased  called  for  his  spectacles,  but  they  could  not  be  found ; 
he  attempted  to  write  his  name,  but  could  not,  and  then  he  bid  Gardiner 
write  his  name  for  him,  and  said,  he  would  make  his  mark ;  Gardiner 
guided  the  deceased's  hand  and  he  set  his  mark ;  the  deceased  was  ex- 
tremely weak  in  body ;  he,  before,  attempted  to  write  his  name,  and 
without  assistance  wrote  part  of  it,  which  was  done  in  the  presence  of 
the  deponent  and  the  other  witnesses ;  and  being  asked  by  Gardiner 
w^hether  he  delivered  that  as  his  will,  he  moved  the  paper  towards  Gar- 
diner and  the  deceased  moved  his  lips,  but  the  deponent  did  not  hear 
what  he  said,  and  then  the  witnesses  attested  it,  &:c.,  and  then  the  de- 
ceased muttered  something  about  wine,  but  the  deponent  could  not  dis- 
tinctly hear  him ;  the  deponent  believes  the  deceased  was  very  sensible, 
though  very  weak  in  body  ;  the  deceased's  wife  was  present  all  the  time 
and  made  no  other  objection  than  saying,  *^  How  can  I  like  it,"  on  being 
asked  how  she  liked  it. 

24.  John  Durance. — Knew  the  deceased  thirty  years;  8d.  August, 
Gardiner  came  to  the  deponent  and  said  the  deceased  desired  the  depo- 
nent would  be  a  witness  to  his  will ;  the  deponent,  Wilson,  and  Mac- 
kinnon went  to  the  deceased's  chamber,  where  his  wife  was;  the  depo- 
nent asked  the  deceased  if  he  knew  him,  the  deceased  said,  *'  Yes ;" 
Gardiner  read  the  will  distinctly;  after  which  the  deceased  said,  he  had 
like  to  have  forgotten  5/.  to  his  maid,  and  bid  him  read  that  part  over 
again,  and  asked  if  Mr.  Peart  had  taken  notice  of  it  at  the  bottom;  the 
deceased  asked  for  spectacles,  but  there  were  not  any  that  would  fit  him ; 
he  wrote  part  of  his  name,  but  could  not  go  on,  and  then  bid  Edward 
Gardiper  write  his  name,  saying,  it  would  do  as  well,  but  the  deponent 
objected  to  it,  and  then  Gardiner  wrote  '*  William  Johnston,  his  mark," 
and  then  the  deceased  by  Gardiner's  guidance,  made  his  mark ;  and  the 
deceased,,  being  very  weak,  Gardiner  put  the  will  in  his  hand  and  said, 
"  You  publish  this,  &c. ;"  the  deceased  moved  his  lips ;  the  deceased 
was  fully  in  his  senses  and  capable  of  making  his  will,  and  spoke  proper- 
ly ;  the  deceased  asked  his  wife  if  there  was  any  wine  in  the  house,  she 
said  "  No,"  he  replied,  "  You  are  always  backward ;"  the  deceased's  wife 
was  present  all  the  said  time;  deponent  asked  her  if  the  deceased  had 
consulted  her  about  the  will,  she  said,  "  No ;"  deponent  asked  her  if  she 
approved  of  it,  and  she  said,  "  How  can  I  ?" 

16.  Int.  The  deceased  said  he  knew  the  witnesses.  17.  Int.  Wilson 
said  he  once  thought  of  going  out  of  the  room,  for  he.  at  first  thought  the 
deceased  was  not  sensible.     18.  Int.  Believes  the  deceased  knew  the  con- 
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tents  of  the  will,  for  he  ordered  part  of  it  to  be  read  over  again ;  the  de- 
ponent saw  the  deceased  move  his  lips,  but  did  not  hear  him  publish 
the  will ;  he  thought  the  deceased  was  sensible,  but  cannot  be  certain. 

25.  Charles  Mackinnon. — Gardiner  came  to  the  deponent  and  said, 
the  deceased  desired  he  would  be  a  witness  to  his  will ;  says,  deceased 
said  he  had  heard  the  will  read  over  once  or  twice;  Gardiner  read  it 
over  distinctly  ;  gives  account  that  the  deceased  ordered  the  part.relat- 
ing  to  the  maid  to  be  read  over  again,  which  Gardiner  did ;  Gardiner 
said  to  the  deceased,  "  You  must  now  sign  it ;"  the  deceased  said,  \'  Do 
you  sign  it,"  but  Gardiner  said  it  would  do  better  for  the  deceased  to 
sign  it  himself;  the  deceased  attempted  to  write  his  name,  but  he  could 
not ;  the  deceased  bid  Gardiner  write  his  name  and  he  would  set  his 
mark ;  Gardiner  guided  the  deceased's  hand  to  set  his  mark ;  the  deceas- 
ed took  the  will  and  delivered  it  to  Gardiner  and  said  something,  which 
the  deponent  did  not  hear;  the  deponent  thinks  the  deceased  was  weak 
in  mind  as  well  as  body,  and  not  capable  of  making  his  will ;  but  believes 
deceased  knew  he  was  making  his  will ;  the  deponent  subscribed  as  a 
witness,  because  if  he  had  refused,  he  thought  somebody  might  be  sent 
for  who  could  not  give  so  good  an  account  as  the  deponent. 

2.  Int.  The  deponent  has  seen  the  deceased  sometimes  behave  ill  to 
his  wife.  17.  Int.  read.  Answer;  did  not  hear  Wilson  declare  he  had 
once  a  mind  to  go  away.  19.  Int.  The  deponent  has  declared  that  he 
did  not  think  the  deceased  had  sufficient  capacity  to  make  a  will. 

26.  John  Hooton,  apothecary. — The  deponent  knew  the  deceased 
fourteen  years ;  the  deceased  educated  Catherine,  &c. ;  expressed  great 
affection  for  her;  in  the  deceased's  last  illness  the  deponent  attended 
him;  on  the  2d  of  August  deceased  was  perfectly  sensible;  deponent 
gives  an  account  of  a  discourse  with  the  deceased ;  on  the  dd  of  August 
deponent  was  with  the  deceased  both  morning  and  afternoon ;  in  the 
afternoon  the  deceased  and  his  wife  talked  toother  about  the  deceased's 
will,  and  she  sayins,  "  You  have  altered,  or  mtend  to  alter  your  will  ;'^ 
the  deceased  replied,  "  Yes,  and  not  so  much  to  your  satisfaction  as  you 
may  think ;"  she  said,  **  Where  must  I  live  then  f"  he  replied,  with  some 
warmth,  "  At  Woolledge's  house  and  be  damned ;"  on  the  4th  of  August 
the  deceased  was  sensible  but  very  weak ;  on  the  5th  of  August  the  de- 
ceased was  speechless ;  at  all  other  times  he  was  very  sensible,  but  can- 
not say  whether  he  was  capable  of  making  a  will,  but  believes  he  was. 

27.' William  Favell. — The  deceased  did  business  after  his  last  fall. 

Will  read. 

Witnesses  for  Johnston. 

1.  Ann  Taylor. — The  deponent  was  servant  to  the  deceased  at  his 
death ;  about  six  we^ks  before  his  death  the  deponent  heard  Edward 
Gardiner  say  to  the  deceased,  *'  Sir,  Counsellor  Bevian  sends  his  service 
to  you  and  wonders  you  don't  alter  your  will ;"  the  deponent  did  not 
hear  deceased's  answer ;  about  a  fortnight  or  three  weeks  after,  heard 
Edward  Gardiner  say  to  the  deceased,  "  I  beg  you  will  not  omit  altering 
your  will,  for  you  don't  know  how  soon  a  change  may  happen ;"  the 
deponent  went  away  and  did  not  hear  the  answer ;  the  deceased  fell 
from  a  mare  of  Gardiner's  and  Was  much  hurt ;  the  deponent  heard  him 
say,  he  believed  Gardiner  lent  him  the  mare  to  break  his  neck;  believes 
from  that  time  the  deceased  declined  in  his  senses;  he  lost  his  appetite, 
but  drank  harder,  and  Gardiner  drank  with  him  till  he  was  fuddled ;  and 
at  these  times  the  deceased  used  his  wife  ill ;  has  heard  the  deceased 
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say  Gardiner  wanted  him  to  alter  his  v/\\\ ;  has  beard  the  deceased 
express  affection  for  Robert  Johnston  and  his  son,  and  say,  he  should 
leave  him  a  part  of  his  estate ;  the  deceased  talked  of  lighting  the  devil, 
both  when  drunk  and  sober ;  the  deceased  drank  a  bottle  of  wine  and  of 
mead  on  the  morning  of  2d  August;  believes  for  several  months  before 
his  death  he  was  incapable  of  doing  business. 

4.  Int.  Deceased  was  passionate.  5.  Int.  Deceased  drank  hard; 
deceased  turned  William,  his  great  nephew,  out  of  doors,  and  said  he 
would  leave  him  nothing.  23.  Int.  Deponent  present  on  2d  August ; 
when  Gardiner  took  the  first  will  out  of  deceased's  bureau,  he  called 
deponent  to  be  present ;  deceased  kept  the  key  of  the  bureau ;  believes 
he  gave  it  to  Gardiner  to  take  out  the  will.  29.  Int.  Deceased  drank 
strong  liquors  till  two  days  and  a  half  before  he  died ;  never  saw  him 
drunk  after  the  Sunday  se'nnight  before  he  died ;  while  he  kept  his  bed 
deponent  could  not  judge  whether  he  was  drunk  or  not. 

2.  Robert  Read. — In  January  or  February  1750,  the  deceased  told 
the  deponent  he  intended  to  make  William  Johnston  his  heir,  and  said 
the  same  about  a  fortnight  afterwards ;  the  deceased  educated  the  said 
William  in  Scotland ;  Wilson,  soon  after  the  execution  of  the  will  told 
the  deponent  he  did  not  think  the  deceased  sensible,  he  could  not  be  so; 
'*  for  my  part  I  would  have  left  the  room,  but  Mackinder  said,  *  If  we 
do  not  sign  it  somebody  else  will ;'  and  as  there  had  been  quarrels  be- 
tween the  deceased  and  me,  if  I  had  gone  away  they  would  have  said 
it  was  an  ill-natured  thing  in  me." 

11.  Int.  Has  heard  the  deceased  forbid  William  Johnston  his  house. 

3.  Eleanor  Hunter. — The  deponent  attended  the  deceased  on  the 
Wednesday,  Thursday,  Friday,  and  Saturday  nights  before  his  death ; 
the  deponent  thought  him  sensible  to  Thursday  morning,  when  she 
thought  his  senses  failed  him ;  on  Friday  night  he  appeared  quite  sense- 
less and  stamped  and  asked  for  his  green  spatterdashes,  though  he  had 
none ;  the  same  on  Saturday;  and  was  both  nights  incapable  of  making 
a  will. 

4.  Robert  Fotherby. — A  year  and  a  half  before  deceased  died,  beard 
him  say  he  would  make  William  Johnston  his  heir. 

5.  Joseph  Cap. — About  two  years  before  the  deceased's  death,  heard 
him  make  the  same  declaration. 

6.  Henry  Waller. — The  deceased  cut  his  head  by  a  fall  in  September; 
he  drank  to  excess  when  Gardiner  was  with  him ;  deponent  has  fre- 
quently heard  Gardiner  press  the  deceased  to  make  his  will ;  deceased 
answered,  "  You  know  I  have  done  handsomely  for  you  hitherto,  and  I 
shall  remember  vou ;"  Gardiner  said  the  deceased's  wife  had  taken  an 
antipathy  to  him,  and  if  he  did  not  make  his  will  he  should  have  nothing, 
and  said,  50/.  a  year  was  more  than  the  deceased's  wife  could  spend;  the 
deceased  said  he  should  not  stint  her  after  such  a  manner ;  sucli  conver- 
sation always  happened  when  Gardiner  was  there,  and  deceased  has  told 
the  deponent  Gardiner  was  always  at  him  to  make  a  will ;  deponent  once 
saw  the  deceased  use  his  wife  ill  when  Gardiner  was  present,  and  beat 
her. 

7.  William  Penny. — About  six  weeks  after  the  deceased's  first  fell, 
the  deponent  asked  him  to  make  his  will,  and  make  provision  for  William 
Johnston;  the  deceased  said,  ''I  have  made  provision  for  his  father;'' 
the  deponent  thinks  the  deceased  was  not  perfectly  sensible. 

8.  John  Baxter.— Proves  the  first  will,  dated  18th  Nov.  1743. 
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0.  Joshua  Peart. — The  same.    To  interrogatories,  swears  the  said 
first  will  was  uncancelled  on  2d  August,  1751. 
27.  Int.  The  deceased  was  worth  about  6000/. 

10.  Stephen  Twelve. — The  deceased  had  above  900Z.  fortune  with  hig 
wife ;  after  marriage  he  turned  linen  draper ;  his  wife  did  all  the  work 
of  the  house. 

11.  Elizabeth  Robinson. — The  deponent  is  wife  to  her  fellow- witness, 
John  Robinson ;  deposes  to  the  deceased's  aficction  to  his  wife,  and  said 
she  helped  to  get  his  fortune,  and  he  would  provide  handsomely  for  her ; 
declared  he  had  made  his  will  in  his  wife's  lavour ;  deceased  told  the  de- 
ponent, Gardiner  endeavoured  to  set  him  to  alter  his  will  in  his  favour 
when  he  was  fuddled ;  deponent  asked  him  if  he  intended  to  do  so,  he 
replied  he  never  would  do  so,  for  he  knew  Mr.  Gardiner  too  well  to  leave 
his  wife  in  his  power ;  the  deceased  told  the  deponent  so  before  his  first 
fall ;  after  his  falls  the  deponent  thinks  the  deceased  was  not  always  in 
his  senses ;  he  has  told  deponent  Gardiner  had  been  persuading  him  to 
leave  his  wife  only  50/.  a  year,  and  Gardiner  said  he  must  do  so;  upon 
the  deponent's  saying  "  What  would  you  leave  your  wife  in  that  manner 
and  have  the  world  say  you  have  left  your  wife  to  come  to  the  parish  ?" 
he  answered,  '*  No,  I  will  not  alter  my  will ;"  after  the  deceased's  falls 
the  deponent  told  Gardiner,  it  was  said,  he  was  drinking  his  uncle  to 
death;  he  replied,  "That  the  deceased  was  wrong  in  hisTiead;"  Wilson 
told  the  deponent  he  thought  the  deceased  was  not  capable  of  making  his 
will  when  it  was  executed. 

12.  John  Durance. — Deponent  knew  the  deceased  thirty  years;  on  dd 
August,  1751,  about  two  P.  M.  Gardiner  read  the  will  over  of  his  awn  ac- 
cord; the  deceased  attempted  to  sign  it,  but  could  not,  and  bid  Gardiner 
write  his  name ;  Gardiner  guided  his  hand  to  make  the  mark ;  when  the 
deponent  first  went  into  the  deceased's  room,  he  thought  the  deceased  was 
sensible;  but  when  he  executed  it,  deponent  thinks  he  was  not  capable 
of  knowing  what  was  said  or  done ;  Wilson  coming  down  stairs  said,  he 
had  once  thought  of  coming  away  without  signing  the  will. 

13.  Charles  Mackinder. — 3d  August,  1751,  the  deceased  ordered  Gar- 
diner to  read  the  will,  and  bid  Gardiner  sign  it;  the  deceased  attempted 
to  sign  it,  but  could  not;  Gardiner  held  the  deceased's  hand, and  guided 
it  to  make  the  mark ;  verily  believes  during  the  whole  transaction  the  c/e- 
ceased  did  not  know  what  he  was  about ;  and  deponent  signed  it  only  be- 

^cause  he  thought  if  he  and  the  other  witnesses  refused,  some  other  persons 
would  be  called  in,  who  might  not  give  so  good  an  account  of  the  afiair; 
Wilson  said  in  deceased's  room,  *•  Pray  let  us  go,  for  I  don't  care  to  stay ; 
deponent  said,  "  Wc  may  as  well  stay,  for  others  will  come  in  our  stead. 

20.  Int.  Verily  believes  the  deceased  did  not  know  what  he  was  about, 
if  deponent  had  been  a  stranger  to  deceased  he  does  not  know  whether  he 
should  have  thought  him  incapable,  for  in  the  first  part  of  the  transaction 
about  reading  the  will  he  appeared  to  be  sensible. 

14.  Thomas  Ball. — About  a  fortnight  after  deceased's  death,  Wilson 
told  deponent,  that  when  he  was  at  deceased's  house  there  was  some- 
thing there  he  did  not  like,  and  wished  himself  out  of  the  house ;  deponent 
has  often  heard  him  say  so. 

15.  John  Davis. — In  1738,  deponent  was  journeyman  to  deceased; 
has  heard  deceased  say  his  wife  was  very  industrious ;  had  ^reat  affection 
for  his  wife ;  expressed  great  satisfaction  in  his  will  made  m  her  favour ; 
after  his  fall  in  oeptember,  he  was  much  hurt  in  his  understanding,  and 
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after  his  second  fall  he  grew  worse ;  deponent  has  seen  Gardiner  drink- 
ing to  excess  with  deceased ;  deceased  told  deponent  Gardiner  had  been 
pressing  him  to  alter  his  will  in  his  favour,  and  deceased  then  said  he  had 
done  enough  for  him ;  believes  deceased  had  great  affection  for  Robert 
and  William  Johnston. 

8.  Int.  After  his  falls,  when  drunk,  deceased  talked  of  fighting  the 
devil. 

16.  John  Robinson,  carrier. — Deponent  very  intimate  with  deceased 
above  sixteen  years ;  has  heard  him  declare  he  had  got  about  7000/.,  and 
said  it  was  a  good  deal  owing  to  his  wife ;  said  he  would  provide  hand- 
somely for  her ;  told  deponent  the  contents  of  his  first  will,  and  expressed 
great  satisfaction  at  having  made  it ;  deceased  said  he  told  Gardiner  the 
contents  of  it,  and  he  pressed  him  to  alter  it,  and  leave  deceased's  wife 
in  his  care,  but  deceased  said  he  knew  him  too  well,  and  if  he  was  in  his 
senses  he  would  never  alter  his  said  will.    The  deponent  has  often  heard 
Gardiner  press  deceased  to  alter  his  will  and  leave  his  wife  only  50/.  a 
year,  for  she  had  used  him  ill,  deceased  replied, ''  I  am  satisfied  with  my 
will,  and  will  do  no  more  for  you,  and  I  think  my  wife  well  deserving  of 
what  I  have  left  her;"  deponent  has  heard  Gardiner  endeavour  to  in- 
cense deceased  against  his  wife ;  has  heard  deceased  declare  so  after  his 
falls;  the  last  was  in  May;  in  May,  1751,  about  the  middle,  deceased 
fell  from  his  horse,  and  at  times  talked  insensibly  ;  in  June  or  July,  1751, 
deceased  told  deponent  Gardiner  and  his  wife  had  been  pressing  him  to 
alter  his  will,  and  give  his  estate  to  them,  and  leave  his  wife  only  50/.  a 
year,  but  he  said  he  would  do  no  more  for  them ;  **  I  declare,  if  I  know 
what  I  do,  I  will  never  do  more  for  them  than  I  have  done ;"  deposes  to 
deceased's  affection  to  Robert  and  William  Johnston.    On  2d  August, 
1751,  between  ten  and  eleven  in  the  morning,  deponent  was  with  de- 
ceased ;  Edward  Gardiner  came  into  the  room,  and  sat  down  near  the 
table,  where  was  a  paper  with  about  eight  or  ten  lines  on  it,  and  then 
Gardiner  began  to  write  under  said  lines  without  any  previous  discourse 
with  deceased ;  in  deponent's  presence,  and  whilst  he  was  writing,  de- 
ceased said,  "  Are  not  you  a  stupid  puppy  V*  and  said  he  had  been  writ- 
ing four  or  five  hours,  and  he  knew  not  what,  and  deceased  said,  **  I  give 
my  wife  60/.  a  year,  to  be  paid  her  quarterly,  free  from  all  deductions, 
and  I  also  appoint  her  whole  and  sole  executrix,"  and  he  likewise  said 
he  gave  his  wife  15/.,  to  be  paid  her  some  days  after  his  decease,  and 
mentioned  some  other  legacies  now  in  the  last  will,  after  which  Gardiner 
read,  but  not  from  the  beginning  of  the  paper,  and  read,  **  I  give  my  wife 
60/.  a  year,  and  appoint  her  my  whole  and  sole  executrix,"  and  then  read 
the  other  legacies ;  the  names  of  Edward  and  Catherine  Gardiner  were 
not  mentioned  either  by  the  deceased  or  in  the  reading  by  Gardiner; 
there  lay  a  paper  on  the  table,  which  he  believes  was  the  first  will ;  de- 
ceased said  nothing  of  approbation ;  after  Gardiner  was  gone,  and  de- 
ceased's wife  was  come  into  the  room,  deceased  said  to  her  and  deponent, 
"  Who  has  got  my  will  ?"  deponent  asked  what  he  called  his  will,  de- 
ceased said,  *^  That  paper  which  lay  on  the  table  is  my  will ;"  and  said 
Gardiner  and  Peart  he  supposed  were  going  to  cook  up  a  will,  and  said 
if  Gardiner  brought  him  any  paper  to  sisn,  he  should  desire  deponent 
might  be  sent  for  to  see  what  it  was ;  deponent  never  saw  deceased 
afterwards ;  during  part  of  the  time  deceased  was  sensible,  other-  part  be 
appeared  not  to  be  so ;  thinks  he  was  sensible  when  he  talked  of  Gar- 
diner's cooking  up  a  will,  but  does  not  think  he  had  capacity  to  make  a 
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Will.  The  will  pleaded  by  Catherine  is  not  agreeable  to  what  deponent 
heard  deceased  declare,  nor  to  what  Gardiner  read  to  him ;  in  the  after- 
noon of  the  2d  of  August,  Gardiner  told  deponent  he  was  going  with 
deceased's  will  to  Counsellor  Atkinson ;  Gardiner  encouraged  deceased 
in  drinking. 

4.  Int.  Deceased  was  passionate.  9.  Int.  Deponent  has  done  business 
with  deceased  after  his  fall  in  September.  11.  int.  Deceased  was  angry 
with  Johnston  for  sinking  his  keel ;  has  heard  deceased  say,  when  he  was 
in  liquor,  he  would  do  handsomely  for  Gardiner's  family.  19.  Int.  De- 
ponent heard  deceased  order  a  legacy  of  15/.  to  his  wife,  and  10/.  to  Ro- 
bert Johnston.  20.  Int.  Deceased  ordered  60/.  a  year  to  his  wife.  31. 
Int.  Deceased  has  frequently  desired  deponent  to  assist  his  wife.  32. 
Int.  Deponent  has  lent  money  to  deceased's  widow,  and  has  retained 
counsel  for  her. 

17.  Thomas  Parsons. — Knew  deceased  twenty  years ;  before  his  death 
deceased  said  he  intended  William  Johnston  to  be  his  heir. 

18.  John  Westiand. — The  same. 

13th  Article  of  Gardiner's  allegation  read. 

Pleads  that  deceased  ordered  Edward  Gardiner  to  destroy  his  first 
will,  and  thereupon  he  cancelled  said  will,  and  then  deceased  gave  Gar- 
diner instructions  for  the  new  will^  in  presence  of  Robinson  who  then 
came  into  the  room ;  pleads  that  deceased  in  Robinson's  presence  direct- 
ed Catherine  to  be  made  executrix  and  residuary  legatee. 

The  first  will  read. 

Dr.  Hay^s  argument  for  Gardiner. — The  question  is  only  on  the  vali- 
dity of  the  last  will,  and  whether  the  deceased  was  capable  at  the  time 
it  was  executed.  A  year  before  his  death  he  intended  to  make  William 
Johnston  his  heir,  but  afterwards  was  disobliged  by  him ;  had  affection 
for  Catherine  Gardiner  and  her  children.  John  Johnston  frequently 
heard  deceased  say  he  would  leave  his  estate  to  Catherine  and  her  chil- 
dren, and  205.  a  week  to  his  wife.  Hooton  says  about  five  or  six  months 
before  deceased's  death,  he  said  he  would  leave  Catherine  5  or  6000/. 
and  Spittlehouse  deposes  to  same  effect.  Town,  the  butcher,  says  de- 
ceased declared  he  would  alter  his  will. — Capacity, — he  made  entries 
regularly  inliis  books  to  17th  July  1751.  Dr.  Dimmock  swears  to  full 
capacity  on  2d  and  3d  August  and  4th  in  the  morning. — Instructions, — 
Peart's  evidence  material ;  sa^s  Gardiner  brought  the  instructions  back 
again,  and  said  there  was  a  mistake  in  giving  the  wife  60/.  a  year  twice 
over.  Peart  and  deceased  at  variance.  Gardiner  went  to  Atkinson  for 
bis  opinion  on  the  will,  which  he  would  not  have  done  without  orders. 
Robinson  confirms  the  instructions  as  to  all  or  most  of  the  legacies. — 
Execution, — all  the  witnesses  agree  deceased  knew  them,  and  ordered 
the  will  to  be  read  over,  and  he  called  for  his  spectacles,  and  attempted 
to  write,  when  he  found  he  could  not  write  his  name,  he  bid  Gardiner 
set  his  name ;  he  delivered  the  will  after  he  had  set  his  mark,  and  asked 
for  wine  for  the  witnesses ;  his  wife  present  all  the  time,  did  not  object 
that  he  was  incapable.  Hooton  proves  a  recognition  on  the  3d  of  Au- 
gust in  the  afternoon ;  if  deceased  gave  instructions,  and  attempted  to 
execute  the  will,  it  was  sufficient  to  make  it  a  good  will,  and  if  he  had 
then  died  it  must  have  been  pronounced  for.  Mackinder  swears  against 
his  own  act.  Will  ordered  to  be  cancelled,  but  not  then  done,  because 
the  new  one  was  not  made.  Gardiner  called  Taylor  to  be  present  when 
be  took  the  will  out  of  the  bureau,  and  bad  the  key  from  deceased,  which 
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shows  it  was  his  act. — Importunity, — if  their  witnesses  swear  true,  Gar- 
diner wanted  a  will  in  his  own  favour ;  this  is  not  so.  Robinson's  evi- 
dence extraordinary ;  he  has  accounted  for  the  whole  will  except  the 
appointment  of  the  executrix  and  residuary  legatee ;  says  deceased  said, 
••  Gardiner  and  Peart  are  going  to  cook  up  a  will ;"  deceased  therefore 
knew  Gardiner  was  going  to  reart ;  wife  present  at  execution,  but  she 
did  not  send  for  Robinson.  Robinson  owns  he  saw  Atkinson's  opinion, 
but  never  offered  to  come  to  hinder  the  execution  of  the  will. 

Dr.  Jenner,  same  side. — Disputes  between  deceased  and  his  wife ;  de- 
claration at  Potterhanger  was  made  when  he  was  very  sober;  he  had 
flainly  an  intention  to  vary  his  will ;  fully  proved  that  deceased  asked  if 
eart  had  put  in  the  legacy  of  5/.  to  the  servant  maid ;  shows  he  knew 
Peart  drew  the  will ;  never  could  intend  his  wife  to  be  executrix,  for  he 
gives  her  151.  to  be  paid  to  her  in  eight  days,  and  she  could  not  pay  her- 
self; deceased's  intention  to  make  his  will  is  clear;  the  question  is  only 
on  execution ;  deceased  told  the  witnesses  he  had  sent  for  them  to  be 
witneses  to  his  will ;  he  attempted  to  write  his  name.  Wilson's  good 
character  fully  proved. 

Dr.  Bettesworth,  same  side. — Deceased  had  no  children  living ;  was 
sober  when  he  gave  the  instructions,  for  Robinson,  who  was  present,  does 
not  intimate  any  thing  to  the  contnary ;  the  wife  could  not  pay  herse.f 
the  legacy;  previous  declarations  in  favour  of  Catherine ;  regard  to  Wil- 
liam Johnston  before  he  disobliged  deceased;  declaration  to  Hooton  is  a 
full  recognition  of  the  will  of  2d  August. 

Dr.  Paid,  contra,  for  Johnston. — ^ala  fides  in  Gardiner's  plea;  Gar- 
diner attempted  to  incensd  deceased  against  his  wife ;  no  ill  behaviour  in 
the  wife  to  him ;  declared  he  would  give  Gardiner  nothing,  but  by  this 
will  he  will  take  all  in  right  of  his  wife.  No  will  can  subsist  without  in- 
structions, and  an  animus  testandi ;  no  evidence  of  the  instructions ;  two 
60Z.  a  year  to  the  widow  in  the  instructions,  no  evidence  deceased  in- 
tended to  give  only  one  60/.  a  year  to  her.  Cok.  6  Rep.  fol.  23,  tes- 
tator must  have  sane  and  disposing  memory.  Moore,  760.  Combers  case, 
testator  ought  to  have  a  discerning  judgment.  Prerog.  Cave  v.  Smith, 
Dr.  Mead,  and  Mr.  Blackstone,  the  apothecary,  visited  Mr.  Cave  in  his 
illness,  and  swore  to  incapacity ;  three  witnesses  swore  to  execution  of 
the  will,  and  to  capacity  at  that  time ;  sentence  for  the  will.  .  Wife's 
behaviour  good ;  revoking  a  former  will  requires  more  judgment  than 
the  first  making. 

Dr.  Pinfoldy  same  side. — The  question  is  whether  there  is  a  sufficient 
evidence  to  revoke  the  first  will ;  his  wife  had  never  disobliged  him ; 
necessary  to  consider  how  the  first  will  became  cancelled ;  pleaded  that 
Gardiner  cancelled  the  first  will  by  deceased's  order  on  2d  August :  prov- 
ed by  Peart  it  was  not  then  cancelled ;  Gardiner  misrepresented  William 
Johnston  to  deceased ;  it  does  not  appear  Gardiner  the  niece  was  with 
deceased  till  1st  April,  1751 ;  Edward  Gardiner  set  the  deceased  against 
his  family ;  importunity  to  revoke  a  former  will  is  illegal ;  I  admit  we 
have  not  proved  total  incapacity ;  there  is  no  evidence  of  instructions 
but  what  arises  from  Robinson's  deposition ;  Gardiner  took  away  and 
carried  the  first  will  to  Peart  without  deceased's  order ;  Durance  and 
Mackinder  have  quite  destroyed  their  own  credit,  and  therefore  there  is 
but  one  witness  to  the  execution. 

Dr.  Smalbroke,  same  side. — ^Will  of  1743  made  in  full  capacity;  de- 
ceased approved  that  will  in  May  1751,  and  it  was  uncancelled  on  2d 
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August,  1751 ;  capacity  ib  the  only  point; — be  intended  his  fortune  for 
his  wife,  his  great  nephew,  or  for  Catherine  Gardiner,  exclusive  of  her 
husband.  Where  there  is  reason  to  suspect  fraud  there  must  be  full 
proof  of  capacity. 

Judgment. 

Sir  GfiOROB  Lee. 

I  was  of  opinion  the  last  will  was  sufficiently  proved  to  be  the  act  of 
the  deceased,  and  that  he  had  capacity  sufficient  to  do  that  act,  and 
therefore  gave  sentence  for  the  will  dated  2d  August,  1751,  but  gave  no 
costs. 


Easter  Term  (a)  1754,  the  Delegates  unanimously  conlfirmed  my  sen- 
tence, and  gave  100/.  costs. 

(a)  On  29th  May,  1754.    The  Jad^res  Delegatefl  present  at  the  sentence  were,  Mr.  Justice 
Birch,  Mr.  BaroD  Smythe,  Dr.  Waller,  Dr.  Simpeoo,  Dr.  Duoarell,  and  Dr.  Harris. 


PYTT  against  FENDALL  and  JONES.— p.  381. 

Qaestion  as  to  regalarity  of  an  ezcommanication. 


HUGHES  against  COOK  and  Others.— p.  386. 

Creditors  are  entiUed  to  a  constat  of  the  personal  estate,  but  tliey  have  no  right  fo  litigate  the 

quantum  of  security,  or  to  require  the  sureties  to  justif|^ 

Howell  Wynne  Hughes,  a  distiller  ^nd  freeman  of  London,  died  in- 
tate  without  children,  left  Ann  Hughes  his  widow.  Caveats  were  entered 
by  Cook  and  others,  creditors;  they  prayed  a  commission  of  appraise- 
ment, which  was  granted  and  returned ;  household  goods,  &c.  amounted 
to  between  1100/.  and  1200/.,  and  good  debts  (but  not  received)  to  up- 
wards of  2771/.  The  widow  prayed  administration  to  be  granted  to  her 
directly ;  suggested  that  the  estate  suffered,  and  that  the  creditors  were 
distillers,  and  were  endeavouring  to  eet  her  husband's  customers  from 
her ;  offered  to  give  security  in  4000/.  for  her  faithful  administration,  and 
*the  persons  named  by  her  were  reported  by  the  officer  of  the  court  sufR- 
cient  for  that  sum ;  she  likewise  offered  to  charge  herself  with  the  eflfects 
received  and  in  her  hands,  but  not  with  the  debts  until  they  should  be 
received ;  the  creditors  opposed  the  administration  passing  under  seal, 
and  prayed  she  might  first  charge  herself  with  the  whole  inventory,  and 
ffive  security  in  double  the  value  of  the  estate,  and  that  the  sureties 
should  justify  on  oath. 

Judgment. 

Sir  George  Lee. 

I  was  of  opinion  she  was  not  obliged  to  char^  herself  with  any  thing 
more  than  had  come  to  her  hands ;  that  as  the  rifi;ht  to  the  administration 
was  not  controverted,  I  was  bound  to  grant  administration  to  the  widow 
without  delay ;  that  creditors  were  only  entitled  to  a  constat  of  the 
estate,  which  they  had  by  the  inventory  and  appraisement,  but  had  no 
interest  in  the  administration  bond,  and  it  had  been  so  determined,  and 
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therefore  had  no  right  to  litigate  the  quantum  of  the  security  or  to  re- 
quire  the  sureties  to  justify,  and  therefore  as  in  this  case  three  parts  of 
the  distributable  estate  would  belong  to  the  widow,  I  thought  the  secur- 
ity offered  was  sufficient,  and  ordered  administration  to  pass  under  seal 
to  the  widow  immediately,  giving  4000/.  security. 


ARCHES  COURT  OF  CANTERBURY. 

PATTEN  against  CASTLEMAN.— p.  387. 

The  claim  of  a  vicar  for  a  ice  on  the  weddinm^  of  one  of  his  parishioners  in  the  chorch  of  ano> 

ther  parbh,  not  sabetantiated. 
The  general  principle  of  law  is,  that  where  no  serrice  b  done,  no  fee  can  be  due. 


HILLIER  against  MILLIGAN.— p.  398. 
Appeal  from  Lincoln. 

Qaestion  raised  whether  the  Chancellor  of  the  diocese  of  Lincoln  exercises  a  concurrent  jaris- 

diction  with  the  Commissarj  of  Buckinghamshire. 


PREROGATIVE  COURT  OF  CANTERBURY. 

CHAMBERLAYNE  against  DART,  calling  herself  CHAMBERS.— 

p.  401. 

In  an  interest  cause,  if  the  time  and  place  of  the  marriage  of  an  ancestor  cannot  be  set  Ibrth,  it 

is  aocessary  to  plead  cohabitation  and  reputation. 


JEHEN  against  JEHEN.— p.  401. 

The  custom  of  gaToDiind  must  be  pleaded,  for  it  is  lex  lod  and  not  lex  terns. 

Upon  debate  of  an  allegation  in  which  the  custom  of  gavelkind  was 
pleaded.  Dr.  Simpson  insisted  that  it  was  not  a  matter  offact  to  which 
witnesses  could  depose^  but  it  was  a  matter  of  law,  it  was  lex  loci,  for 
all  the  lands  in  Kent  were  held  in  gavelkind,  except  those  that  were 
disgavelled  by  the  statutes  of  H.  8,  and  Edw.  6. 

jcdombnt. 

Sir  Gborob  Lbb. 

But  I  was  of  opinion  the  custom  of  gavelkind  ought  to  be  pleaded, 
because  it  is  lex  loci,  but  not  lex  terrae ;  so  various  customs  are  the 
leges  loci,  particularly  the  custom  of  London,  but  yet  it  is  to  be  pleaded 
and  proved  by  the  recorder  of  London's  court  keeper,  for  judges  are  not 
supposed  to  know  the  usages  or  customs  of  particular  places,  districts, 
pr  provinces,  or  counties. 
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PIPON  against  WALLIS.— p.  402. 

Two  executors  gare  a  letter  of  attorney  to  a  third  person  to  take  adrntnifltration  cum  testa- 
roento  aiuiexo.  One  of  the  executors  dies,  the  other  has  a  right  to  call  in  the  letter  ot  attor- 
ney,  and  to  take  a  probate  of  the  will. 

Dr.  Jenner,  for  Wallis. — Mary  Berkeley,  deceased,  lived  in  Jersey, 
made  her  will  there  23d  Feb.  1740,  and  appointed  Mr.  Le  Geyt  and 
Mr.  Pipon  executors ;  they  both  living  at  Jersey,  cave  letter  of  attorney 
to  Mr.  Wallis  to  take  administration,  with  the  will  annexed  for  their  use 
and  benefit.     Waliis  took  administration  in  11^41,  and  has  received 

Sreat  part  of  the  effects,  and  transmitted  them  to  Jersey ;  Le  Geyt  is 
ead ;  Pipon  is  now  come  to  England,  and  has  cited  Wallis  to  bring  in 
the  administration  and  show  cause  why  it  should  not  be  revoked,  and 
probate  of  the  will  granted  to  him  as  surviving  executor.  We  insist 
the  administration  cum  testamento  is  granted  absolutely  to  Wallis  and 
cannot  be  revoked ;  the  old  method  was  to  grant  administration  durante 
absentia ;  but  that  was  found  to  be  very  mconvenient,  for  then  if  the 
executor  came  into  Endand  the  administration  expired,  and  suits  brocight 
by  the  administrator  abated,  and  therefore  that  method  was  altered,  and 
they  arQ  not  now  granted  temporarily  but  absolutely ;  it  is  granted  to 
the  administrator  by  the  executor's  act. 

Dr.  Hay,  for  Pipon. — The  administration  does  not  now  expire  as  it 
used  to  do  by  the  executor's  coming  home ;  but  he  must  take  out  process 
against  the  administrator,  to  show  cause  why  it  should  not  be  revoked. 
The  single  question  is,  whether  an  executor  shall  not  have  probate  when 
he  desires  it,  though  administration  has  been  granted  to  his  attorney 
for  his  use. 

Judgment. 

Sir  George  Lee. 

I  was  of  opinion,  that  though  the  administration  vras  granted  abso- 
lutely, yet  that  the  foundation  of  it,  the  letter  of  attorney,  was  revoca- 
ble; that  the  administrator  was  only  an  agent  for  the  executor;  that 
when  the  executor  desired  probate  the  Court  was  bound  to  grant  it  to 
him,  and  therefore  I  revoked  the  administration,  and  decreed  probate  to 
Pipon,  but  without  costs.  Then  Csesar,  proctor  for  Pipon,  prayed  an 
inventory  and  account,  which  Godfrey  Farrant,  proctor  for  "Wallis  op- 
posed, because  he  was  not  cited  for  that  purpose ;  but  as  he  was  before 
the  Court,  I  was  of  opinion  he  was  bound  to  give  them,  because,  as 
administrator,  he  swore  to  give  in  an  inventory  and  account  when  law- 
fully required,  and  assigned  him  to  give  them  in  accordingly. 


FRANK  against  C ARR— p.  403. 

A  witnen  hBving  an  expectation  of  interest  and  adTantage,  in  case  the  wiU  shanld  be  estaUiahed, 

held  to  be  incompetent. 

Dr.  PinfMy  for  Frank.— Hillersden  Frank,  Esq.  great  nephew  and 
universal  legatee  in  the  will  of  Edward  Wills;  Ann  Carr  is  the  de- 
ceased's niece  and  next  of  kin.  Edward  Wills  died  10th  December 
1749,  was  a  pensioner  in  the  charter-house,  aged  near  100 ;  blind  seve- 
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ral  years.  Will  dated  1st  March  1748-9,  in  these  words:  "In  the 
name  of  God,  amen.  I,  Edward  Wills,  of  the  Charter-house,  being  of 
healthful  body  and  sound  memory,  do  make  this  my  last  will  and  testa- 
ment, revoking  all  other  wills  by  me  made  formerly,  and  appointing 
John  Hiilersden  Frank  and  his  lawful  heirs  my  only  heir.  Witness  my 
hand,  Cdw.  Wi.  the  mark  D.  Mary  Manning,  witness ;  Thos.  Hatch.'' 

On  the  day  of  the  date  of  the  will  the  deceased  gave  instructions  to 
Hatch,  his  barber,  and  he  wrote  them  down  in  presence  of  Manning,  the 
nurse.  Deceased  executed  the  will  in  their  presence,  and  gave  it  to  her 
to  lay  away.  15th  June,  1*749,  John  Carr,  clerk,  son  to  Ann  Carr, 
came  to  see  deceased.  Manning  showed  him  the  will ;  he  took  an  exact 
copy  of  it.  Declarations  of  affection  to  Frank  previous  to  and  subse- 
quent to  will,  and  that  he  would  leave  his  estate  to  him ;  told  him  where 
his  effects  lay,  and  declared  in  his  favour  three  days  before  his  death. 
Disaffection  to  Carr — cancelled  a  will  in  her  favour  made  in  1747  about 
a  year  before  he  died.  After  deceased's  death  Parson  Carr  was  sent 
for,  Manning  showed  him  the  will ;  Carr  read  it;  and  sent  for  Hatch; 
bid  him  bring  him  a  razor,  and  Carr  scratched  out  Frank's  name,  and 
desired  him  to  write  his  (Carr's  name)  in  the  place,  but  he  refusing,  Carr 
wrote  it  himself.  Next  day  Carr  desired  Manning  to  destroy  the  will, 
which  she  did  ;  the  paper  propounded  is  the  copy  taken  by  Parson  Carr, 
15th  June;  Mrs.  Carr  insists  deceased  ordered  Manning  to  destroy  this 
will ;  and  that  he  thought  it  was  destroyed ;  they  have  msisted  that  de- 
ceased used  to  write  his  surname  at  length;  his  capacity  remained  to 
his  death  ;  Parson  Carr  told  Parson  Medcalf  what  he  had  done ;  Med- 
calf  told  him  he  had  done  a  bad  act,  and  by  his  advice  Carr  went  to 
Frank's  father  and  discovered  the  whole  affair. 

Dr.  Smalhroke,  same  side. — Dates  material ;  will  in  favour  of  the  Carr 
family  dated  21st  August,  1747;  deed  to  convey  deceased's  freehold 
estate  to  Edward  Wills  Carr,  a  minor,  dated  26th  October,  1747,  be 
cancelled  said  will  of  21st  August,  1747,  about  twelve  months  before  he 
died.  Frank's  will  dated  1st  March  1748-9 ;  Carr's  copy  of  it,  15th 
June,  1749 ;  instructions  to  Mills,  an  attorney,  for  a  new  will  on  6th  or 
7th  October,  1749;  beginning  of  November  1749,  declared  he  would 
make  only  a  verbal  will;  died  10th  December,  1749. 

Dr.  flay,  for  Carr. — Mrs.  Ann  Carr  prays  administration  to  her 
uncle,  as  dying  intestate;  deceased  very  covetous,  stone  blind,  very 
deaf,  rich,  talked  of  his  riches ;  sometimes  said  he  would  leave  his  efiects 
to  Carr,  and  sometimes  to  Frank.  By  will  in  1747  gives  his  principal 
effects  to  Edward  Wills  Carr,  and  made  his  father  executor ;  there  is 
also  a  deed  of  gift  in  said  minor's  favour  unrevoked:  on  1st  March 
1748-9  deceased  did  dictate  a  paper  to  Hatch ;  in  August,  1749,  de- 
ceased bought  a  freehold  estate;  in  October,  1749,  deceased  sent  for 
the  will  and  bid  Manning  read  it ;  deceased  much  displeased  with  it ; 
soon  after  sent  for  Mills ;  gave  him  instructions  for  a  new  will ;  said  he 
would  make  Frank  and  Davis  executors ;  deceased  ordered  Manning  to 
destroy  the  will,  she  told  him  she  had  destroyed  it ;  deceased  sent  to 
Mills  .to  forbid  him  making  his  will,  in  the  November  before  his  death 
told  Mills  he  would  only  make  a  verbal  will ;  Mills  went  to  deceased 
five  days  before  his  death,  and  he  was  then  incapable  of  doing  any  thing. 
Manning  did  not  destroy  the  will.  Parson  Carr  inserted  his  own  name 
instead  of  Frank's,  on  13th  December;  did  not  inform  Frank  of  said 
transaction  till  23d  December.    Carr  is  interested,  and  his  deposition 
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cannot  be  read,  and,  therefore,  there  is  no  proof  of  the  copy  of  the  willi 
\?hich  is  propounded  as  a  true  copy. 

Dr,  BtUeswai-tfif  same  side. — Tnree  points;  1st,  the  copy  propounded 
is  not  proved ;  2d,  no  due  execution ;  3d,  a  revocation. 

Witnesses  for  Frank. 

1st.  Thomas  Hatch,  barber. — Deponent  well  knew  deceased ;  was 
his  barber  1st  March,  1748;  deponent,  by  deceased's  dictation,  wrote  a 
paper  of  the  tenor  with,  and  as  he  believes,  in  the  words  of,  the  paper 
A,  viz.  the  copy  pleaded ;  deponent  read  it  all  over  to  deceased  audibly, 
in  presence  of  Manning ;  deceased  made  his  mark  thereto,  and  then  de- 
ponent wrote  his  name,  and  Mary  Manning  made  her  mark,  as  witnesses 
to  said  will,  and  then  deceased  ordered  it  to  be  put  by ;  deponent  did 
not  observe,  but  that  deceased  was  then  of  sound  mind ;  believes  exhibit 
A  is  a  true  copy  of  said  will ;  deceased  died  on  Sunday,  10th  December, 
1749;  on  Tuesday,  12th,  deponent  was  sent  for  to  deceased's  lodgings, 
found  there  John  Carr,  clerk,  and  Mary  Mannine ;  Carr  had  the  said 
will  in  his  hand  ;  deponent,  at  his  i*equest,  fetched  him  a  razor,  and  Carr 
scratched  Frank's  name  out,  and  desired  deponent  to  write  said  Carr's 
name  in  the  place ;  deponent  declined  the  same,  by  reason  there  was  an 
bole  made  in  the  paper;  Carr  then  inserted  his  own  name  in  place  of 
Frank's  and  then  went  away  with  said  will ;  next  morning  Carr  called 
on  deponent,  and  carried  him  to  the  deceased's  lodgings,  when  he  pro- 
duced said  will,  and  said  to  deponent  and  Manning,  that  he  could  not  be 
easy  till  the  said  will  was  destroyed,  and  then  gave  it  to  Manning,  and 
desired  her  to  make  away  with  it,  and  she  then  tore  it  in  pieces,  and  put 
them  in  her  mouth,  and  afterwards  put  them  in  a  close  stool. 

3.  Int.  Deceased  made  a  sort  of  blot  on  the  will,  but  cannot  say 
whether  it  resembled  any  letters.  12.  Int.  Respondent  was  not  aic^ng 
in  destroying  the  will.  14.  Int.  Respondent  did  not  examine  the  copy 
with  the  win,  and  therefore  cannot  swear  it  is  a  true  copy,  word  for 
word  with  the  original.  15.  Int.  Believes  exhibits  E,  F,  and  G,  are 
said  John  Carr's  handwriting;  deponent  received  them  by  the 'post. 

The  Rev.  John  Carr's  deposition  was  ofiered  to  be  read ;  objection 
made  that  he  was  interested  ;  in  support  of  said  objection,  the  counsel 
for  Ann  Carr  read  exhibit  D,  which  was  a  letter  from  said  John  Carr, 
dated  23d  December  1749,  to  his  mother,  and  which  he  proved  on  an 
interrogatory  to  be  his  own  handwriting,  in  which  he  tells  his  mother, 
that  Mr.  Frank,  the  father  of  the  party  to  whom  he  discovered  the 
transaction  about  destroying  the  will,  was  so  generous  as  to  promise  that 
she  and  he  should  share  between  them  a  moiety  of  deceased's  effects,  in 
case  the  will  should  be  pronounced  for ;  this  expectation  of  advantage, 
the  counsel  for  Carr  insisted  was  sufficient  to  repel  him  from  being  a 
witness ;  on  the  other  hand,  the  counsel  for  Frank  insisted  it  could  only 
affect  his  credit,  not  his  competency. 

Judgment. 

Sir  George  Lee. 

I  was  of  opinion  it  did  fully  appear  from  the  letter  nrarked  D,  that 
Carr  had  an  expectation  of  an  interest  and  advantage  in  case  the  will 
should  be  established ;  that  whether  the  father's  promise  was  binding  or 
not,  the  influence  arising  from  Carr's  expectation  was  the  same.  In  the 
case  of  Ivory  v.  Lambe,  Prerog.  5th  Feb.  1715,  where  a  witness  had 
released  his  legacy,  but  upon  an  interrogatory  said,  she  expected  it 
would  be  paid  her  if  the  will  should  be  pronounced  for,  though  she  was 
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not  promised  to  be  paid,  it  was  held  her  expectation  was  a  biaSy  and  her 
deposition  could  not  be  read.  So  in  the  case  of  Stirling  and  Pendleton, 
Prerog.  1735,  a  witness  who  said  he  expected  a  reward  was  set  aside ; 
and  therefore,  I  was  of  opinion  John  Carr's  deposition  could  not  be  read. 
Bishop,  proctor  for  Frank,  appealed  ad  statim  from  this  order  for 
repelling  Carr,  and  so  no  more  evidence  was  read* 


LEGGATT  against  LEGGATT.— p.  408. 

Tbe  ezpenflea  of  a  commisBion  of  appraisement  decreed  to  be  paid  out  of  the  evtate  of  an 

iotesQite. 


MOORE  formerly  ARUNDELL,  Attorney  of  MOORE,  against 
STEVENS,  Attorney  of  SMART  and  SMART.(a)— p.  409, 

A  mariner's  will  which  has  been  given  as  a  security  for  a  debt,  held  to  be  void. 

Dk.  JenneVf  for  Moore. — John  Smart,  mariner  on  board  the  Auffusta, 
man-of-war,  made  his  will  14th  December  1745,  and  appointed  Thomas 
Moore  his  sole  executor  and  universal  legatee,  who  is  now  abroad,  and 
acts  by  his  wife  as  his  attorney.  Deceased  gave  instructions  to  Mr. 
Pike,  of  Plymouth  for  makinj:  this  will,  who  drew  it  accordingly,  and  it 
was  executed  at  the  house  ofDr.  Martyn,  the  mayor  of  Plymouth,  who, 
to|;ether  with  said  Pike  and  one  Norton,  witnessed  it.  Elizabeth  Moore 
as  attorney  of  her  husband  propounded  the  will,  and  it  was  first  opposed 
by  deceased's  mother,  but  is  now,  since  her  death,  opposed  by  Stevens, 
as  attorney  for  Christian  and  Hellen  Smart,  the  deceased's  sisters. 

Dr.  Hay,  for  the  Sisters. — ^Martyn  and  j?ike,  two  of  the  subscribing 
witnesses,  were  utter  strangers  to  deceased,  and  Norton,  the  third  wit- 
ness, is  not  examined,  or  any  account  given  of  him.  Identity  of  the 
testator  is  not  sufficiently  proved,  but  if  it  was,  the  will  was  only  made 
to  secure  a  debt  from  deceased  to  Moore,  and  is  therefore  void  oy  stat. 
9  &  10  W.  3.    We  have  not  pleaded. 

Evidence  for  Moore. 

1.  William  Martyn,  M.  D. — John  Smart,  the  testator  in  this  cause, 
on  or  about  14th  December  1745  applied  to  deponent,  as  mayor  of  Ply- 
mouth, to  witness  his  will ;  he  produced  a  will  ready  written,  and  duly 
executed  it  in  presence  of  deponent  and  the  other  subscribing  witnesses, 
and  was  of  sound  mind. 

2.  Int.  Said  Smart  was  an  utter  stran^r  to  deponent ;  believed  be 
executed  a  letter  of  attorney  at  the  same  time. 

2.  Abraham  Pike. — John  Smart,  mariner  of  the  Augusta,  (as  he  styled 
himself,)  gave  deponent  instructions  for  the  will  propounded ;  deceased 
approved  and  executed  it  in  presence  of  Dr.  Martyn,  Norton,  and 
deponent,  and  was  of  sound  mind. 

2.  Int.  To  best  of  deponent's  memory,  Smart  executed  a  letter  of 
attorney  to  Moore  at  the  same  time.  3.  Int.  Smart  was  an  utter  stranger 

(a)  This  case  is  reported  in  a  note  to  the  case  of  ZecAtfrios  ▼.  CoUU^  3  Phiil.  176.    [1  Eag. 
Eccl.  Rop.  389.] 
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to  deponent.    6.   Int.  Cannot  depose  whether  the  will  was  made  to 
secure  a  debt  or  not. 

3.  Robert  Quin. — Deponent  well  knew  John  Smart,  of  the  Augusta, 
who  he  takes  to  be  the  testator  in  this  cause ;  deponent  and  he  went 
together  in  the  Ruby  man-of-war  to  the  East  Indies,  where  Smart  died. 

2.  Int.  Yerily  believes,  but  cannot  positively  depose,  that  John  Smart, 
the  testator  in  this  cause,  and  he  that  died  in  the  Ruby,  was  the  same 
person.  6.  Int.  Believes  the  will  was  made  to  secure  a  debt  to  Moore. 
7.  Int.  Believes  the  name ''  John  Smart"  to  the  will  is  said  Smart's 
writing,  but  cannot  be  positive.  8.  Int.  Has  heard  and  believes  de- 
ceased was  indebted  to  Moore  at  his  death ;  believes  the  will  and  power 
was  a  security  for  said  debt. 

4.  Judith  Hill. — Deponent  knew  John  Smart,  of  the  Augusta,  and 
afterwards  of  the  Ruby ;  believes  he  was  the  testator  in  this  cause,  for 
he  was  an  acquaintance  of  Moore's,  and  indebted  to  him. 

6.  Int.  Believes  the  will  was  made  to  secure  a  debt,  for  deponent  has 
heard  Elizabeth  Moore  say  the  overplus  of  deceased's  effix^ts,  after  her 
husband's  debt  was  paid,  was  to  go  to  Smart's  mother.  8.  Int.  Depo- 
nent knows  Smart,  the  deceased  in  this  cause,  was  indebted  to  Moore, 
and  believes  the  security  for  said  debt  was  the  tvill. 

5.  Thomas  Christy. — Believes  the  deceased  John  Smart  in  this  cause, 
was  the  same  John  Smart  that  died  in  the  Ruby. 

6.  Int.  Does  not  believe  deceased  intended  to  leave  all  his  effects  to 
Moore,  but  only  to  secure  his  debt  to  him.  7.  Int.  Respondent  has  seen 
deceased  write ;  the  name  subscribed  to  the  will  looks  like  his  writing, 
but  cannot  be  positive  it  is  so.  8.  Int.  Knows  deceased  was  indebted 
to  Moore ;  heard  him  say  he  had  given  a  will,  power,  and  bond,  to  said 
Moore,  to  secure  said  debt  to  him. 

Dr.  Jenner,  for  Moore. — Identity  is  proved  from  the  several  tvitnesses, 
taken  together.  They  should  have  pleaded  that  the  will  was  made  to 
secure  a  debt.  It  ought  not  to  be  proved  upon  interrogatories,  because 
we  have  no  opportunity  of  counter-pleading. 

Dr.  Hay,  for  Smart. — Craig  and  Leicester  (a),  Prerog.,  December, 
1713,  and  afterwards  in  the  Deleg.  (A),  Jan.  1739 — Prerog.,  Harwood  v. 
Lehe ;  Prerog.  Trin.  1750,  Anderson  v.  Ward.  In  all  those  cases,  the 
wills  of  mariners  were  set  aside,  because  they  were  made  only  to  secure 
debts. 

Judgment. 

Sir  George  Lee. 

I  was  of  opinion  the  identity  of  the  testator  was  tolerably  well  proved, 
but  I  thought  it  sufficiently  appeared  that  this  will  was  made  to  secure 
a  debt  to  Moore ;  that  from  the  cases  cited  and  others,  it  was  a  settled 
point  that  wills  made  by  seamen  to  secure  debts  were  void ;  that  the 
evidence  thereof  had  generally  arose  upon  interrogatories,  and  not  upon 
pleas;  particularly  it  was  so  in  the  case  of  hie  v.  Preston  and  Brownf 
Prerog.,  25  June,  1741,  (see  my  large  Case  Book)  where  the  proof  was 
much  slighter  than  in  the  present  case,  but  yet  that  will  was  set  aside. 
I  therefore  gave  sentence  against  this  will  of  Smart's,  and  pronounced 
him  to  be  dead  intestate  so  far  as  appeared  to  me,  but  did  not  give  costs. 

(a)  Craig  v.  Leieegter,  cited  by  Sir  John  Ntcboll,  in  his  jndginent  in  ZaekariaB  v.  CoUis^  3 
Phill.  189.    [1  En^.  Eccl.  Rep.  389.] 

(b)  Deleg.  11th  June  1714.  Mr.  Justice  Blenoow,  Mr.  Baron  Bury,  Sir  Nathaniel  Lloyd 
(K.  A.),  Dr.  Herriott,  and  Dr.  Henchman,  were  the  Judges  Delegates  present  at  the  sentence. 
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KNIGHT  agaiDst  COOK.— p.  413. 

Will  torn  to  pieces  after  the  death  of  a  teatator,  directed  to  be  pasted  together. 
Probate  decreed  in  common  form. 

Dr.  Simpson,  for  Elizabeth  Cook. — Elizabeth  Perry  died  in  Novem- 
ber,  1752,  a  widow,  without  any  relations.  10th  October,  1749,  she 
made  a  will,  attested  by  three  witnesses ;  gave  to  John  Knight,  who 
was  her  husband's  nephew,  30/.  and  legacies  to  his  children,  and  made 
Joseph  Cook  executor.  4th  May,  1751,  she  made  another  will,  attested 
by  three  witnesses ;  gave  40/.  to  John  Knight,  but  nothing  to  his  chil- 
dren, and  appointed  Joseph  Cook  and  Elizabeth  Cook,  his  wife,  execu- 
tors. 3d  Noveniber  1752,  after  deceased's  death,  John  Knight  and  his 
wife  being  at  Cook's  house,  Cook  sent  for  Griffith  to  read  the  last  will  to 
(hem ;  Mrs.  Knight  being  angry  that  deceased  had  left  nothing  to  her 
children,  snatched  the  wilTout  of  Griffith's  hand  and  attempted  to  put  it 
in  the  fire,  Griffith  prevented  her,  and  then  she  tore  it  into  small  pieces ; 
Joseph  Cook  is  since  dead.  John  Knight  as  being  a  legatee,  cited 
Elizabeth  Cook  to  bring  in  all  scripts  and  scrolls,  and  to  prove  the  last 
will  by  witnesses ;  she  brought  in  scripts  and  scrolls,  and  prayed  pro- 
bate in  common  form  of  the  will,  dated  4th  May  1751 ;  Knight's  proctor 
declared  he  did  not  insist  (as  being  a  legatee  in  the  first  will)  on  proving 
the  last  by  witnesses,  and  Knight  made  an  affidavit  that  he  knew  of  no 
relations  deceased  left ;  and  Griffith  made  affidavit  that  the  will  was  torn 
in  manner  above  stated  by  Elizabeth  Knight  after  deceased's  death. 

Per  Curiam. 

Upon  the  single  affidavit  of  Griffith,  I  directed  the  will  to  be  pasted 
together,  and  probate  to  pass  in  common  form  to  Elizabeth  Cook  the 
surviving  executrix. 


ARCHES  COURT  OF  CANTERBURY. 

MINTT  alias  MISITA  against  GOULD  and  MONTGOMERY. 

—p.  414. 

Legacy  pionoaiieed  fiir. 


WINCHLOW,  Administratrix  of  SMITH,  against  SMITH.— p.  416. 


OnfuUer  Answers. 


Answen  in  a  proceeding  for  an  inTentory  and  aoooont,  held  to  be  miffieienUj  iuIL 


BIRD,  alias  BELL,  against  BIRD,  (a).— p.  418. 

AlimoDy  allotted  pending  rait 
(«)  Vide  sopn»  p»  375. 
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BiED  brought  suit  against  Bell,  his  wife,  for  nullity  of  marriage,  by 
reason  she  had  a  former  husband  living  when  she  married  him.  She 
gave  in  an  allegation  of  faculties,  and  in  his  answer  thereto  he  admitted, 
that  he  is  by  trade  an  anvil  maker,  and  gets  by  his  trade  100/.  a  year 
clear,  and  is  worth  about  1000/. ;  has  three  children  by  a  former  wife, 
and  ten  grandchildren,  whom  he  at  times  assists  with  money.  Upon  set- 
tling alimony  pending  the  suit,  I  allowed  her  20/.  a  year,  to  be  paid 
quarterly  from  the  return  of  the  citation  against  her ;  and  her  proctor 
porrecting  a  bill  of  costs,  which  amounted  to  60/.  1^.  4d,,  and  his  proctor 
declaring  he  had  no  objection  to  it,  and  the  register  informing  me  he  had 
perused  it,  and  that  the  several  articles  were  reasonable,  I  taxed  it  at 
60/.  besides  the  monition,  to  be  paid  thirty  days  after  service  of  the 
monition  which  I  ordered  not  to  pass  under  seal  till  after  fifteen  days. 


PREROGATIVE  COURT  OF  CANTERBURY. 

SMITH  against  CORRY,  falsely  caUiog  herself  SMITH.— p.  418. 

An  administration  granted  on  false  soggestion,  revoked. 


Lady  ANN  JEKYLL  against  JEKYLL.— p.  419. 

Instmctions  in  the  handwriting  of  a  party  deceased,  purporting  to  dispose  of  real  and  personal    t/f^l 

property,  held  not  to  be  entitled  to  pr^iate. 

Dr.  Patdy  for  Lady  Ann. — Joseph  Jekyll,  Esq.  died  17th  November, 
1752;  made  a  "wiiU  dated  20th  November,  1749,  all  wrote  and  signed 
by  him,  but  not  attested,  nor  any  signature  wrote ;  contained  only  per- 
sonal estate,  made  no  executor,  but  appointed  his  wife  Lady  Ann  uni- 
versal lejzatee  and  guardian  of  the  child  with  which  she  was  then  preg- 
nant. This  will  is  marked  A,  and  is  propounded  by  Lady  Ann.  On 
the  9th  of  November,  1752,  he  came  to  London,  in  order  to  go  abroad 
for  the  recovery  of  his  health.  On  the  10th  of  November,  he  went  to 
Mr.  Baldwin,  his  attorney,  and  gave  him  instructions  in  his  own  hand- 
writing, and  by  word  of  mouth,  for  preparing  a  draft  of  a  will  for  both 
real  and  personal  estate  against  Sunday  the  12th  of  November,  when  he 
said  he  would  come  again  to  him  and  peruse  it,  in  order  for  execution. 
These  instructions  wrote  by  deceased,  m  which  he  sives  to  each  of  his 
brothers  and  sisters  500/.,  and  makes  Lady  Ann  and  his  brother  Blacket 
jekyll  executors,  are  propounded  by  Thomas  Jekyll,one  of  his  brothers, 
as  a  legatee.  The  instructions  are  marked  B.  Tne  deceased  was  after- 
wards taken  ill  on  said  10th  of  November.  On  12th  November  a  mes- 
sage was  sent  to  Baldwin,  to  acquaint  him  that  the  deceased  was  ill  and 
could  not  come  to  him  that  day.  The  deceased  did  nothing  more  to- 
wards carrying  said  schedule  into  execution,  and  therefore  must  be 
deemed  in  law  to  have  departed  from  it. 

Dr.  Jenner,  same  side. — ^Will,  20th  November,  1749,  contains  only 
personal  estate,  the  latter  paper  contains  his  whole  estate,  real  and  per- 
sonal.   The  benefit  Lady  Ann  had  from  the  personal  estate  by  the  first 
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will  is  diminished,  and  the  benefit  intended  her  by  the  instructions  out  of 
the  personal  estate  cannot  take  place. 

Dr.  Hay,  for  Thomas  Jekyll.— Caveat  entered.  Lady  Ann  propound- 
ed will  of  the  20th  November,  1749,  which  I  admit  is  proved  to  be  de- 
ceased's handwriting ;  by  that  will  he  leaves  all  his  personal  estate  to 
Lady  Ann.  Schedule  B,  the  instructions  of  Friday,  the  10th  of  Novem- 
ber are  entirely  wrote  by  deceased.  Baldwin  was  the  deceased's  attor- 
ney ;  the  deceased  told  him  he  was  going  abroad  the  Monday  or  Tuesday 
following,  and  bid  him  make  a  will,  to  be  ready  by  Sunday,  12th 
November,  and  he  would  then  look  it  over  and  execute  it.  By  the  in- 
structions, it  app)ears  the  deceased  intended  to  vest  a  real  estate  in  trus- 
tees ;  gives  500/.  to  each  of  his  brothers  and  sisters,  and  made  his  wife 
guardian  of  his  daughter,  and  she  and  Blacket  Jekyll,  executors.  Sun- 
day at  noon,  Baldwin  received  a  note  in  Lady  Ann's  handwriting, 
acquainting  him  that  the  deceased  was  ill  and  could  not  come  to  him 
that  day.  Deceased  was  not  apprehended  to  be  in  danger,  even  on  the 
day  he  died,  and  he  never  thought  himself  in  dan^r.  Baldwin  says,  he 
believes  deceased  would  have  completed  his  will  if  he  had  thought  him- 
self in  danger  of  death. 

The  will  marked  A,  being  admitted  by  the  counsel  for  Mr.  Jekyll  to  be 
all  of  deceased's  handwriting  was  reaa  on  behalf  of  Lady  Ann,  and  on 
the  other  side,  Lady  Ann's  counsel  admitted  the  instructions  marked  B, 
were  all  of  deceased's  handwriting. 

Witnesses  for  Mr.  Jekyll. 

1.  Samuel  Baldwin,  gent. — Deponent  had  for  several  years  done  busi- 
ness for  deceased  as  his  attorney.  On  Friday,  the  10th  of  November, 
1752,  deceased  came  to  the  deponent,  and  said  he  intended  to  go  to 
France  for  the  recovery  of  his  health  the  Monday  or  Tuesday  following, 
he  having  been  ill  some  time,  and  said  he  was  come  to  give  him  instruc- 
tions for  making  his  will ;  the  deceased  then  in  a  great  hurry  wrote  the 
paper  of  instructions  marked  B,  and  gave  it  to  the  deponent,  and  bid 
him  prepare  a  will  from  the  said  paper,  and  from  instructions  be  then 
gave  deponent  hy  uxn-d  ^ mouth,  against  the  Sunday  morning  following; 
tiie  deceased  was  then  oi  sound  mind.  Since  the  deceased  died,  the  de- 
ponent has  heard  Lady  Ann  say,  that  in  coming  to  London  the  last  time, 
she  and  the  deceased  talked  about  making  his  will ;  the  deceased  said  he 
would,  and  she  should  make  it  for  him,  and  she  pressed  him  to  give  his 
brothers  and  sisters  a  lOOOZ.  a-piece,  if  his  daughter  died  under  age ;  he 
said  he  thought  that  would  be  more  than  his  estate  would  bear,  and  said 
he  would  not  leave  them  more  than  500Z.  a-piece.  On  said  10th  of  No- 
vember, deceased  left  with  deponent  his  marriage-settlement,  from  which 
deponent  took  the  description  of  his  lands,  to  te  settled  in  trustees ;  the 
deponent  dictated  to  his  clerk  the  draft  of  a  will,  conformable  to  deceas- 
ed's instructions ;  the  deceased  directed  the  deponent  to  get  said  draft 
ready  for  his  perusal  by  Sunday  morning,  and  ne  would  then  come  and 
settle  it  for  execution.  On  Sunday,  12th  November,  the  deponent  staid 
at  home  for  the  deceased,  and  about  one  o'clock  at  noon  he  received  a 
note,  he  believes  of  Lady  Ann^s  writing,  that  the  deceased  was  ill,  and 
could  not  come.  From  said  12th  November  to  the  deceased's  death,  the 
deponent  sent  daily  to  his  house,  and  never  understood  he  was  thought 
in  danger  of  dying. 

6.  Int.  Believes  deceased  would  have  completed  his  will  if  he  had 
thought  himself  in  danger. 
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2.  Charles  Jerningbam,  M.  D. — Deponent  attended  deceased  on  the 
17th  November,  found  him  very  ill,  but  did  not  think  he  v^ould  have  died 
80  soon,  but  be  did  die  that  evening. 

3.  Peter  Shaw,  M.  D. — Deponent  well  knew  deceased,  attended  him 
as  his  physician  eight  or  nine  days  before  his  death  twice  a-day ;  depo- 
nent apprehended  he  had  an  irruptive  fever  of  a  bad  sort,  but  deponent 
spoke  comfortably  to  him  and  his  lady,  but  thought  the  event  uncertain  ; 
he  died  sooner  than  the  deponent  expected.  Deceased  did  not  seem  to 
apprehend  danger,  but  talked  of  going  to  Italy.  On  the  17th  of  Novem- 
ber, in  the  afternoon.  Dr.  Jerningham  said  he  hoped  there  was  no  imme- 
diate danger,  but  he  died  soon  after ;  he  had  a  rash,  which  deponent 
thought  a  favourable  symptom. 

Dr.  PauPs  argument  for  Lady  Ann. — ^Deceased  left  paper  B,  with 
Baldwin  only  to  prepare  a  will  for  his  perusal  on  the  Sunday,  not  to  be 
then  executed ;  the  question  is,  whether  paper  B,  can  revoke  the  com- 
plete will  A.  No  recognition  of  B ;  no  act  done,  thoush  deceased  was 
so  long  ill ;  by  law,  therefore,  paper  B  is  not  valid,  rlumstead^s  Case, 
Prerog.  1727.  Deleg.  Calamy  and  Limbery  against  Hyde  and  Mason  (a). 
Preroff.  1732,  Devon  against  Devon,  the  testator's  deferring  to  complete 
his  wm  for  a  week,  was  held  to  be  a  departure.    Prerog.  Child  against 

(a)  PlLSRooATiTA,  tetiik  seiwione,  Puclne,  May,  19, 1731. 

Dr.  Betteswoetb,  Judos. 

Dr.  Calamy  and  Limbxrt  contra  Htdb  and  Mason.-- p.  433b| 

Mr.  Mason,  an  attorney,  possessed  of  a  considerable  real  estate,  and  about  30,000/.  personal 
estate,  made  his  will,  23d  June,  1729,  and  a  duplicate  thereof^  and  thereby  appointed  Dr.  Calamy 
and  Mr.  Limbery  his  executors ;  one  duplicate  he  kept  in  his  own  custody,  and  the  other  he 
gave  to  Limbery,  and  with  it  a  letter*  ffiving  an  account  of  his  estate,  and  where  his  several 
efiectslay.  By  this  will  he  devised  his  lands  to  his  brother,  and  tlie  residue  of  his  personal  es- 
tate, after  his  oebts  and  legacies  paid,  to  the  widows  and  children  of  dissenting  ministers.  Some 
little  time  before  his  death,  the  deceased,  with  his  own  hand,  made  several  obliterations  and  in- 
terlineations upon  the  duplicate  in  his  custody,  and  by  these  aherations  gave  his  land  to  Mr. 
Hyde,  made  him  sole  executor,  and  devised  to  him  all  the  residue,  and  charged  his  real  estate 
with  an  annuity  of  200/.  per  annum  to  his  brother,  and  gave  him  1000/.,  and  devised  some  other 
legacies  difiercnt  from  what  was  contained  in  his  will  &ibre,  and  then  makes  a  fair  draught  of 
his  will  with  his  own  hand,  thus  altered,  adding  some  more  legacies  to  it,  and  wrote  about  two 
sheets  of  a  duplicate  of  this  fair  draught.  In  the  altered  will  he  changed  the  date  firom  1729  to 
1730,  and  in  the  fair  draught  left  a  blank  for  the  date. 

The  cause  appeared  before  the  court  upon  these  bare  facts,  without  any  pleadings  or  any  evi- 
dence  but  what  arose  from  the  answers  of  tho  several  parties,  and  the  confession  of  all  sides,  that 
the  alterations,  and  the  draught  in  pursuance  thereof  were  wrote  by  the  deceased. 

Calamy  and  Limbery  propounded  the  first  will.  Hyde  set  up  the  new  schedule  aforesaid, 
wrote  from  the  altered  duplicate,  as  a  testamentary  schedule ;  and  Mason  opposed  both  in  order 
ibr  an  intestacy. 

Per  Curiam, 

Where  an  unfinished  paper  remains  alone,  the  Court  often  carries  it  into  execution.    This  pa- 

r  cannot  operate  as  to  the  real  estate,  and  the  deceased  being  a  lawyer,  must  know  so  muoi ; 
e  had  time  to  have  completed  the  schedule,  and  his  not  having  done  so  is  a  proof  of  his  depart- 
ing from  it  There  being  duplicates  of  his  first  will  makes  a  mate.''ial  difference,  for  the  oblite- 
rating one  duplicate  does  not  destroy  the  other,  unless  it  appears  testator  had  such  intention^  and 
in  this  case,  if  that  had  been  his  intention,  he  might  easily  have  sent  for  the  other  from  Limbery. 
It  appears,  from  Calamy*s  answers,  deceaised  had  thoughts  of  making  a  new  will,  on  account  of 
alteration  in  bis  circumstances,  but  at  same  time  declared  that  if  he  should  die  there  would  be 
no  confusion,  he  had  so  well  settled  his  afiairs,  and  that  he  had  taken  care  of  the  dissentmg  min- 
isters, which  could  not  relate  to  the  schedule,  by  which  no  provision  was  made  for  them.  Upon 
the  whole,  the  Court  was  of  opinion,  that  the  first  will  did  still  subsist,  and  was  a  good  will 

Mr,  Rushworth^  proctor  for  Hyde,  appealed  ad  statim,  and  the  Court,  at  petition  of  Saycr,  pro 
Calamy  and  Limbery,  assigned  him  certificandum  de  proaecutione,  the  first  day  of  next  term. 

Law  quoted  by  br.  Paulf  for  the  first  will : — Inslit.  tit  quibus  modu  testam.  inf;  §  7 ;  Yin. 
cod.  verb,  credibile  est;  Digest,  lib.  28,  tit  4, 1. 4.  Gothof.  gloss,  cod. ;  Swinb.  p.  7,  §  14,  case  4, 
3;  Yemon.  650,  Tyrer^s  and  OnyorC*  case,  A.  made  two  du{dicates,  afterwards  cancelled  one, 
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Edwards,  the  same.  Deleg.  Lhike  of  Somerset  against  Sir  John  Jacobs  (a). 
Deles.  Case  on  Governor  Harrison's  will,  5th  February,  1738.  Deleg. 
Comoe  against  Combe,  will  for  real  and  personal  estate  set  aside,  because 
it  could  not  operate  for  both.    Prerog.  1748,  Barkeley  against  Wamei\ 

and  declared  he  would  have  cancelled  the  other,  if  it  had  been  in  hiscuBtodj,prooocmced  inthat 
case  to  have  died  intestate.    Fyt  and  Caron^s  case. 

jDr.  Henchman^  pro  Mason,  quoted  the  case  of  Whitehead  and  Jemnngt,  in  the  Delegates.  A. 
made  his  will  duly  executed,  then  made  another  will  with  another  executor ;  last  will  was  lost 
Question  was,  whether  the  first  should  revive ;  determined  it  should  not,  because  there  was  a 
now  executor  appointed  bv  the  last  will. 

N.  B.  November  the  23d,  1732,  this  sentence  was  affirmed  in  Uie  Delegates,  vide  my  notes, 
and  affain  upon  a  review ;  WaUer  and  Jmtet,  eodem  die,  same,  vide  my  notes.  (This  case  is 
copied  from  Sir  George  Lee's  MS.) 

The  Judjpes  Delegates  who  were  present  at  the  sentence  in  Cahuny  and  lAmhenf  v.  fMe  and 
Mason^  on  3d  November,  17^,  were.  Chief  Justice  Raymond,  Mr.  Justice  Probyn,  Dr.  findall, 
and  Dr.  Branston.  The  Commission  of  Review  seems  to  have  been  appointed  on  30th  May,  1733 ; 
judgment  was  given  on  5th  November,  1734;  the  Judges  present  beinr  the  Chief  Baron  Rey- 
Doldfs  Mr.  Justice  Henage,  Mr.  Baron  Comyns,  Sir  Henry  Penrice,  Judge  of  the  high  court  of 
Admiralty,  Dr.  Pinfold,  and  Dr.  Kinaston. 

(ff)  This  case  was  much  relied  upon  by  Sir  William  Wynne,  in  hu  judgment  in  Fauey  v. 
Hemming^  Prerog.  1806,  bat  firom  the  want  of  any  accessible  report  of  tne  case,  the  facto  were 
misapprehended. 

DxuoATEs,  Serjeanti*  Inn,  Chancery  Lane,  January  the  23d,  1725. 
Duke  of  SoMsascr  contra  Sia  John  Jaoobs^ — ^p.  425. 


Lord  Allinton  died  in  the  year  1723,  leaving  a  complete  will,  made  in  the  year  1685,  and  also 
three  testamentary  schedules  made  about  the  year  1708,  all  which  were  very  imperfect  By  the 
complete  will  of  1685,  Sir  John  Jacobs  was  appointed  executor  and  residuary  legatee.  Duse  of 
Somerset  prayed  that  the  said  will  should  be  set  aside,  and  that  Lord  Allinton  should  be  pro- 
nounced to  have  died  intestate,  alleging  that. the  above-mentioned  schedules  did  not  amount  to  a 
revocation  of  tlie  will.  It  was  urged  by  the  counsel  for  the  Duke,  that  the  beginning  tlie  said 
schedules  was  a  manifest  proof  that  tiie  deceased  did  not  intend  the  said  wiU  should  stand  as  bk 
last  will  and  testament,  and  that  any  such  declaration  in  writing  was  sufficient  to  revoke  a  tea. 
tament,  because  the  intention  of  the  deceased  only  was  to  be  considered,  and  in  this  caso  the 
beginning  new  testamentary  schedules,  in  which  he  declared  expressly  that  he  did  thereby  re- 
voke all  fermer  wills  by  him  made,  using  these  words  *'  hereby  reoolnng,**  &.c  was  a  foil  proof 
that  he  did  not  intend  the  former  will  should  stand,  especially  considermg  that  the  ferroer  will 
was  ne^r  forty  yeare  old^  and  that  there  had  happened  a  very  vreat  change  in  the  circunutmncfw 
and  condition  of  the  deceased  since  his  making  of  it;  and  to  show  fiirther  that  he  did  not  intend 
it  to  be  of  any  feroe,  it  was  proved  that  he  said  he  had  no  toilL  The  question  upon  the  whole 
matter  was  this,  whether  the  imperfect  schedules  which  contained  only  some  few  legacies,  would 
amount  to  a  revocation  of  a  will  complete,  whicli  still  remained  uncancelled. 

Dr.  Bettcsworth,  in  the  Prerogative  Court,  gave  sentence  for  the  will  against  the  scheduloit 
and  the  Delegates  confirmed  the  said  sentence. 

In  this  case  Serjeant  Commino,  counsel  for  the  will,  said  in  his  reply  that  a  deda ration  of  a 
man  that  he  has  no  will,  is  no  proof  against  a  wHl  found.  Serjeant  Jeffrey**  case,  in  Golds- 
borough,  fl  33,  a  latter  will  in  confirmation  of  a  former  is  no  revocation  of  a  former.  A  will  is 
a  complete  act,  and  therefore  a  man  may  revoke  without  any  devioe,  an  incomplete  will  may  re- 
voke a  complete  one,  bat  every  inchoation  of  a  wilt,  with  a  general  clause  of  revocation  is  not 
sufficient ;  there  is  a  great  diversity  whore  sudden  death  prevents  the  completion  of  a  schedule, 
and  where  it  is  intermitted  voluntarily.  A  will  that  is  partial  may  revoke  one  that  is  general. 
Where  any  thing  is  done  animo  testandi,  that,  though  incomplete,  is  a  revocation  si  non  animo 
testandi  secus.  Inserting  something  in  the  body  of  a  schedule  is  not  of  the  same  force  as  the 
testator*0  signing  it  with  his  own  hand,  A  man*s  approving  what  is  wrote  is  not  Kofficient,  if 
he  did  not  direct  it 

Dr.  Henchman  on  the  same  side. — ^The  Delegates  in  this  case  must  either  pronounce  for  the 
will,  or  declare  an  intestacv,  because  the  schedules  have  not  been  propounded.  If  the  deceased 
is  pronounced  to  have  died  intestate,  the  schedules  can  be  of  no  use,  wheroas  they  do  contain 
bequests  recoverable  at  law,  and  therefore  the  schedules  ought  to  be  taken  as  part  and  parcel  of 
the  will.  A  te»tament  without  an  executor  is  not  valid  as  a  testament ;  Swinb.  part  5,  No.  4. 
Wiihout  an  executor  no  will  can  subsist ;  therefore,  such  a  will  cannot  revoke  one  with  an  exe- 
cutor, unless  it  be  made  in  extremis.  It  is  a  rule  of  all  laws  that  agnatic  liberorum  rumpit  tea- 
tamentum ;  the  bare  writing  something  in  a  paper  is  not  a  confirmation  of  the  whole. 
^  Dr.  PhippSf  on  the  same  side.— A  contraria  voluntas  is  not  estimated  from  any  small  variap 
tion  in  a  will,  but  from  the  essential  parts  of  it  being  changed,  and  these  are,  the  nomination  of 
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Deleg.  WilKams  and  Wynne.  Deleg.  1751,  Beaumont  against  Sharpe, 
case  of  Jordan's  will. — It  does  not  appear  deceased  ever  spoke  of  nis 
will  from  12th  November  »to  his  death. 

Dr,  Jenner,  same  side. — Deceased  imposed  a  condition  on  himself  that 
paper  B,  should  not  operate  till  he  had  perused,  approved,  and  executed 
it.  The  deceased's  whole  intention  cannot  be  carried  into  execution. 
Prerog.  1762,  Beirow  and  Cox. 

Dr.  Hay  and  Dr.  Bettesworth,  contra. — It  was  not  deceased's  intention 
to  benefit  Lady  Ann  by  paper  B;  it  was  wrote  by  deceased  but  seven 
days  before  his  death,  appoints  executors ;  where  there  is  a  constat  of  a 
testator's  intention,  it  is  to  be  supported.  Object. — ^Paper  B,  contains 
real  estate,  and  cannot  operate  as  to  that,  because  it  is  not  executed. 
Answ.— There  is  no  general  rule  that  a  will  shall  not  operate  as  to  per- 
sonals, though  not  good  for  real  estate.  Comyn's  Rep.  tol.  453.  Deleg. 
1721,  Brown  and  tteath  against  Pooklington,  will  for  both  real  and  per- 
sonal estate,  not  executed,  heldjgood  for  the  personal.  Deleg.  Waikin- 
son  against  Wosey^  the  same.  Deleg.  Beaumont  and  Sharpe,  the  same, 
where  it  appears  clearly  that  a  man  intended  equally  to  provide  for  all 
his  next  ol  kin,  and  made  provision  for  some  of  them  out  of  his  real,  and 
for  others  out  of  his  personal  estate,  and  the  benefit  out  of  the  real  estate 
cannot  take  efiect  for  want  of  execution,  the  will  shall  be  set  aside,  be- 
cause if  the  testator  had  foreseen  that  event,  he  would  have  made  a 
difierent  disposition.  The  use  of  deceased's  house,  &c.  given  by  B,  to 
Lady  Ann,  cannot  be  considered  as  a  compensation  for  the  loss  of  what 
was  given  her  in  the  will  A,  out  of  the  personal  estate,  more  than  is  given 
her  in  paper  B,  because  there  is  no  proportion  between  the  value  of  the 
one  and  the  other.  Prerog.  WaJker  and  Martin  against  Mitchellf  a  de- 
parture must  be  proved  by  evidence,  or  from  clear  presumptions.  Deleg. 
Smith  asainst  Cunningham,  the  question  here  is,  whether  deceased  died 
with  full  intention  of  confirming  the  instructions,  if  he  did,  they  must  be 
pronounced  for.    Prerog.  The  case  of  Serjeant  Wynne  against'  Baker. 

Judgment. 

Sir  George  Lbe. 

I  was  of  opinion  the  paper  B,  could  not  be  pronounced  far  as  de- 
ceased's last  will,  because  it  was  very  imperfect ;  the  testator's  name 
did  not  appear  in  it ;  it  was  not  intelligible  without  explanation,  and  it 
was  not  explained  by  the  evidence;  contained  real  and  personal  estate, 
but  could  not  operate  as  to  the  real ;  and  yet  be  as  much  intended  Lady 

an  executor,  &c  Gratiani  disocptatioDes  fbrensea,  Diacep.  764,  nu.  1.  A  ffeneral  ehicim  of  re- 
vocation doea  not  revoke,  but  it  must  be  made  nmplidter  aa  to  the  former  will,  ibid.  nu.  7,et  no. 
26.  A  diversity  is  to  be  taken  where  a  revocation  is  in  general^  and  where  it  has  a  respect  to  a 
U9i0ment  to  be  made  ;  the  one  case  has  a  respect  to  intestacy,  the  other  to  a  different  devise  to 
be  made,  and  then  the  parties  under  an  intestacy  being  certain,  and  in  the  other  case  not,  such 
a  general  revocation  is  more  to  be  regarded  than  the  other. 

Dr,  Andrewe^  same  side« — No  instance  of  an  imperfect  schedule  of  fourteen  years  standing 
ever  pronounced  for  as  a  testament  in  any  ecclesiastical  court ;  they  are  only  held  good  when 
the  deceased  was  roorte  preventus  from  finishing  it    Swinb.  part  7,  cap.  12. 

Dr,  Saver,  on  the  same  side. — A  second  will,  with  the  same  executors  is  do  revocation.  Tb« 
case  of  Filler  contra  Wieke  et  aliae^  in  the  Prerogative,  anno  1715 

N.  B.  The  schedules  not  having  been  propounded,  the  Delegates  did  not  pronounce  them 
to  be  a  part  of  the  will,  but  took  no  notice  of  them.  (This  case  also  is  transcribed  from  the  BIS. 
notes  of  Sir  George  Lee.) 

The  Judges  Delegates  present  at  the  sentence  in  The  Duke  ef  Semer9et  v.  Sir  Jokn  Jaeeht, 
(on  32nd  January,  1725)  were,  the  Bishops  of  St  Asaph,  Gloucester,  and  Hereford,  Lords 
Bathurst  and  Guildford,  Chief  Baron  Gilbert,  Mr.  Justice  Reynolds,  Sir  Henry  Ponrice,  (Judge 
of  the  Admiralty)  Dr.  Tindall,  and  Dr.  Audley. 
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Add  a  benefit  out  of  the  real,  as  he  intended  the  legatee  a  benefit  out  of 
the  personal  estate ;  he  had  sufficient  time  to  have  carried  it  into  execu- 
tion, but  did  not,  and  had  not  shown  by  any  act  or  declaration,  that  he 
desired  it  should  operate  as  to  his  personal  estate,  though  it  could  not 
as  to  his  real ;  and  lastly,  it  appeared  clearly  that  paper  B,  did  not  con- 
tain his  \7h0le  will,  for  Baldwin  swears  deceased  directed  him  to  make 
a  draft  of  a  will  from  B,  and  from  other  instructions  he  ^ve  him  by  word 
of  mouth.  I  therefore  pronounced  against  the  validity  of  the  paper 
marked  B,  propounded  by  Mr.  Jekyll,  and  for  the  validity  of  the  com- 
plete will  marked  A,  propounded  by  Lady  Ann  Jekyll,  but  did  not  give 
costs. 


BOND  against  Bond.— p.  429. 

Objection  to  t£e  sureties  offered  for  an  administrator**  bond  over-ruled. 


SAVILLE  against  MORGAN.— p.- 481. 

The  G>nrt  has  no  jurisdiction  to  direct  an  inventory  of  a  leasehold  estate  under  lives  which  was 
held  on  a  mortgage.    An  inventory  ordered  as  to  the  other  effects. 

Dr.  Pinfold,  for  Morgan. — Peter  Morgan  is  the  deceased ;  Morgan 
the  executor,  is  cited  by  Saville,  a  creditor,  to  take  probate  and  give  in 
an  inventory,  &c. ;  Morgan  took  probate,  and  exhibited  a  declaration ; 
therein  he  sets  forth  that  Saville  was  possessed  of  a  leasehold  estate  of 
deceased's,  which  was  mortgaged  to  him,  and  has  received  the  rents  and 
profits/  and  has  likewise  laces  and  long  lawns  which  belonged  to  the 
deceased,  in  his  custody,  and  therefore  prays  an  inventory  from  him ; 
Saville  alleges  that  he  is  not  obliged  to  give  an  inventory,  for  he  has  lent 
money  to  deceased,  which  is  secured  to  him  by  mortgage  of  said  lease- 
hold estate  and  goods,  and  he  is  accountable  only  in  chancery. 

Dr.  Simpson,  for  Saville. — Morgan,  in  his  declaration  on  oath,  says, 
his  father  the  testator  mortgaged  the  leasehold  estate  to  Saville,  and  that 
Saville  is  in  possession  thereof;  the  estate  is  a  leasehold  for  three  lives ; 
the  legal  estate  is  in  Saville  the  mortgagee,  and  the  mortgage  can  be 
redeemed  only  in  chancery. 

Judgment. 

Sir  George  Lee. 

As  Morgan  had  confessed  in  his  declaration  that  Saville  was  in  pos- 
session of  the  leasehold  estate  by  virtue  of  a  mortgage,  I  was  of  opinion 
I  had  no  jurisdiction  over  that,  or  the  rents  thereof,  but  that  he  was 
accountable  only  in  chancery ;  but  as  it  did  not  appear  by  evidence, 
that  the  laces  and  lawns  were  comprised  in  the  mortgage,  I  ordered 
Saville  to  give  an  inventory  of  them. 


SMITH  against  CORRY  falsely  calling  herself  SMITH.— p.  432. 

Admission  of  an  allegation  opposed  on  the  ground  that  the  party  givuig  it  in  had  hem  con- 
demned in  costs,  which  remained  unpaid,  but  as  no  monition  to  eiSoroe  the  payment  had  been 
served  on  him,  the  objection  was  not  sustained. 


1  Lee,  434.  403 

LAST,  formerly  PECK  against  BROWN  and  Oth3rs.— p.  433. 

Pxobate  of  a  former  will  revoked,  in  order  that  probate  mivht  be  give  i  of  a  later  wiU. 

Dr.  Simpson,  for  Mary  Last. — 30th  March  1753,  Last  took  out  a 
decree  against  William  Brown,  pretended  executor  of  William  Peck 
deceased,  in  a  will  dated  28th  April  1744,  and  against  John  Jessas  and 
Robert  Darling,  assignees  in  a  commission  of  bankruptcy,  issued  in  July 
17.50,  against  Brown,  to  appear  on  12th  April  to  bring  in  said  will,  and 
to  show  cause  why  the  probate  should  not  be  revoked,  and  why  probate 
of  a  later  will  dated  4th  October  1749,  should  not  be  granted  to  Mary 
Last  the  deceased's  sister  and  executrix  therein  named.  Decree  was 
served  on  all  the  parties  personally.  r2th  April  1743,  Fanshaw  appear- 
ed for  the  assignees ;  Brown  not  appearing,  was  decreed  excommunicated. 

2d  Sess.  Easter  Term.  Hughes  appeared  for  Brown,  and  was  as- 
signed to  bring  in  the  probate,  and  Fanshaw  was  assigned  to  declare 
whether  he  opposed  the  last  will. 

4th  Sess.  Trin.  Term.  Fanshaw  for  the  assignees,  declared  he  did 
not  oppose  the  last  will ;  but  Hughes,  for  Brown,  said  he  would  oppose 
it;  Smith,  for  Last,  alleged  Brown,  being  a  bankrupt,  had  no  interest. 
The  Court  assigned  to  hear  on  Huo;hes'  petition  this  day ;  Hughes  has 
not  delivered  his  act ;  Smith  gave  him  notice  he  would  move  the  Court 
this  day ;  Hughes  now  alleges  Brown  is  applying  to  have  the  commis- 
sion of  bankruptcy  superseded,  and  therefore  prays  time  till  next  terra. 
Prerog.  1737,  in  Heysham  and  Bowyer  against  Trubey,  held  a  bankrupt 
had  no  interest,  and  that  his  assignees  only  could  oppose  a  will.  Prerog. 
Shehan  against  fVehb,  Shehan,  the  executor,  becoming  a  bankrupt,  his 
assignees  intervened  and  carried  on  the  cause. 

Judgment. 

Sir  George  Lee. 

I  pronounced  against  Brown's  interest,  revoked  the  probate  of  the  first 
will  granted  to  him,  and  decreed  probate  of  the  latter  will  to  Mary 
Last,  deceased's  sister  and  executrix. 


ARCHES  COURT  OF  CANTERBURY. 


LLOYD  against  OWEN  and  WILLIAMS— p.  434. 


Appeal  from  Bangor, 


Indecency  during  the  peribrraanoe  of  divine  flenrice  not  prored. 
The  lentenoe  of  a  Dioceian  Court  revened. 
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PREROGATIVE  COURT  OF  CANTERBURY. 

FIRTH  against  FINCH.— p.  487. 

A  legntee  ooofleots  to  release  fail  interest  that  be  may  be  examined  as  a  witness.  S^ome  specified 
legacies  are  omitted  in  the  release.  The  Court  allowed  the  witness  to  exhibit  another  Klease, 
and  (0  be  repeated  to  his  deposition. 

Sarah  Nichol,  ¥^idoW|  deceased,  made  her  will,  and  appointed 
William  Firth  executor.  Her  daughter  and  next  of  kin,  Sarah  Finch, 
opposed  the  will.  Firth  propounded  it  by  a  common  condidit,  after- 
wards exhibited  another  alle^tion,  which  was  admitted,  and  a  commis- 
sion granted  for  examining  witnesses  in  the  country.  He  produced  John 
Nichol,  deceased's  grandson,  as  a  witness  thereon,  wlio  had  legacies  in 
the  will,  in  these  words :  *'  I  give  to  my  grandson,  John  Nichol,  the  sum 
of  100/.,  i^nd  my  Urge  silver  tankard,  and  pilver  soup  spoon,  and  two 
silver  table  spoons,  and  the  long  table,  and  two  forms  in  Battler's  Green 
kitchen."  S^fore  he  was  sworn  he  exhibited  a  release  of  the  1002. 
le^y,  but  the  substitute  in  the  country,  for  Mr.  Collins,  proctor  for 
Firth*  by  mistake,  omitted  to  insert  th^  specific  legacies  in  the  release. 
He  was  then  examined  upon  the  allegation,  and  cross-examined,  and  the 
commissioners  returned  the  commission,  with  the  release  and  depositions, 
to  the  Court.  Mr.  Collins  beins  informed  of  the  above  defect  in  the 
release,  prayed  that  John  Nichol'a  deposition  may  be  suppressed  till  he 
has  given  a  release  of  all  his  legacies  under  the  will,  and  that  then  he 
may  be  again  repeated  to  the  saqie  deposition,  or  may  be  re-examined, 
and  alleera  th^t  publication  hi^d  not  passed,  nor  had  the  depositions  been 
seen.     Cheslyn,  proctor  for  Finch,  opposed  this  motion. 

Firth's  council  cited  and  relied  on  the  case  of  Judger  and  Mann  (a), 
Prerog.  30th  Jan.  1753,  as  a  case  in  point. 

Judgment. 

Sir  GfiORae  Lb«, 

I  was  clearly  of  opinion  the  witness  was  at  liberty  to  exhibit  another 
full  release,  and  that  then  he  should  be  repeated  to  the  same  deposition, 
from  whence  no  inconvenience  could  arise.  Accordingly  John  Nichol 
being  in  Court,  he  exhibited  a  release  of  all  his  interest  under  the  will, 
and  then  I  gave  him  the  oath  of  a  witne^,  he  being  produced  as  such 
by  Collins,  and  ordered  the  return  of  the  commissioners  to  be  opened, 
and  his  deposition  to  be  taken  out,  which  was  done,  and  he  read  over 
the  whole  deposition  to  himself  in  court,  and  was  then  repeated  to  it  in 
court,  and  he  openly  declared  the  depositiop  was  true  upon  the  oath  he 
had  taken,  and  to  his  mind ;  and  I  condemned  Firth,  Collins'  client,  in 
1/.  6«.  8(f.  costs  for  the  expense  of  this  motion,  which  Finch  had  been 
put  to  by  Firth's  neglect  in  not  exhibiting  a  proper  release  at  first. 

(0)  Vide  supra,  p.  31^ 
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•     PLUNKETT  formerly  SHARPE  against  SHARPE.— p.  439. 

On  Admission  of  an  Allegation. 

A  qoMtion  B»  to  how  far  oertain  exhibits  oould,  under  «dj  circametances,  be  admitted  as  evi- 
dence. 

Thomas  Sharps  died  intestate  20th  November,  1751,  without  chil- 
dren; left  Ann,  his  widow,  a  minor,  now  married  to  Plunkett;  13th 
December,  1751,  administration  of  deceased's  effects  was  granted  to  her 
father,  as  her  guardian,  till  she  should  come  to  age ;  deceased's  fortune 
was  in  the  hands  of  his  brother  Wiljiam  Sharpe ;  the  administrator  ap- 
plied to  William  to  account  with  him  for  deceased's  fortune ;  William  paid 
several  sums  part  of  deceased's  fortune,  and  took  Ann  the  widow's 
receipts  for  the  same,  she  being  come  to  ase ;  the  administration  to  her 
father  expired  and  then  she  as  widow  applied  for  administration  to  her 
said  deceased  husband ;  William  Sharpe  the  brother  opposed  her,  and 
denied  her  marriage  to  deceased,  Thomas  Sharpe ;  she  propounded  her 
interest,  and  gave  an  allegation  setting  forth  a  public  courtship  at  her  ^ 
father's  house,  from  March  to  October,  1747,  not  only  with  privity  of* 
her  family,  but  also  of  William  Sharpe,  and  the  rest  of  the  deceased's 
family ;  that  at  his,  the  deceased's  request,  she  consented  to  be  married 
privately;  and  in  3d  Article  of  allegation  alleges,  that  they  were 
married  at  the  Fleet,  on  13th  October,  1747,  by  William  Dare,  a  clerk 
in  holy  orders,  since  deceased,  in  the  presence  of  one  Foxal,  who  acted 
as  clerk,  and  gave  her  away,  at  the  house  of  the  widow  Bates,  who  as 
well  as  Foxal  is  also  since  dead ;  that  the  said  Bates'  daughter,  Eliza- 
beth Hay  ward,  was  present  below  stairs,  saw  the  deceased  and  Ann 
come  into  the  house  and  go  upstairs  with  Dare  and  Foxall  to  be  married ; 
and  saw  them  come  down  again,  when  they  owned  the^  were  married ; 
and  the  deceased  in  her  presence  paid  Dare  three  guineas  fee  for  the 
marriage,  and  Dare  demanded  half  a  guinea  more  fer  the  certificate  of 
the  marriage,  but  deceased  not  having  so  much  money  in  his  pocket,  he 
pawned  his  watch  for  the  same,  and  a  few  days  after  came  and  redeem- 
ed it ;  pleaded  public  cohabitation  with  reputation  and  owning  from  a 
short  time  after  13th  October  1749,  to  his  death,  in  November,  1751, 
and  that  William  Sharpe,  the  party,  and  the  rest  of  deceased's  family, 
owned  and  treated  her  as  his  wife,  and  pleaded  instanees  thereof;  and 
in  18th  Article,  pleaded  death  of  Dare;  and  that  he  had  of\en  de- 
clared he  knew  deceased,  Thomas  Sharpe,  and  had  married  him  to  said 
Ann ;  and  in  19th  Article,  pleaded  that  the  abovesaid  certificate  of  mar- 
riage from  Dare,  (in  which  he  certified  that  Thomas  Sharpe  and  Ann 
Bank  were  marrieid  together  in  the  parish  of  St.  Sepulchre's,  as  appeared 
from  the  register  of  marriage  in  the  hands  of  Bates,)  was  found  among 
the  deceased's  papers,  and  that  it  was  signed  by  William  Dare,  and  that 
he  would  not  have  signed  a  false  certificate ;  and  laid  identity  of  persons. 

Vr.  Simpson,  counsel  for  Sharpe. — Opposed  only  said  3d,  18th,  and 
19th  articles;  dd,  because  there  was  nobody  present  who  is  now  living 
at  the  marriage,  and  therefore  could  not  be  proved. 

JVPOMEfTT. 

Sm  CrfiOSOB  LSB. 

But  I  admitted  the  3d  Article,  bec9,u«e  she  might  be  relieved  by 
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Sharpe's  answers,  and  the  facts  to  which  Hayward  was  specified  were 
very  material  to  create  a  presumption  of  marriage,  and  upon  interest, 
cohabitation  with  reputation  and  owning,  were  sufficient  to  establish  a 
marriage;  but  1  rejected  the  18th  and  19th  Articles,  because  1  was  of 
opinion  that  Dare's  declarations  would  not  be  evidence,  when  even  his 
evidence  upon  oath,  if  he  had  been  examined,  could  hardly  have  had  any 
credit  given  to  it;  and  as  to  his  certificate,  it  was  not  evidence,  and 
could  not  have  weight  in  any  court ;  and  though  it  was  offered  only  as 
a  circumstance,  yet  if  credit  could  not  be  given  to  it.  it  could  not  be 
received  to  any  purpose,  and  though  two  articles  of  an  allegation  in  the 
cause  of  Reddaway  and  Reddawuy^  Prerog.  1st  Sess.  Hil.  1747,  which 
were  read  and  appeared  to  be  almost  verbatim  the  same  as  these  arti- 
cles, were  admitted  by  Dr.  Beitesu^orih  my  predecessor ;  yet  I  said  I 
could  not  be  of  the  same  opinion,  that  if  my  judgment  was  wrong,  it 
might  be  redressed  by  appeal,  but  till  the  Delegates  had  determined  that 
such  declarations  and  certificates  were  evidence  and  ought  to  be  receiv- 
ed, I  never  would  admit  them,  and  therefore  I  rejected  the  18th  and 
19th  Articles,  and  admitted  all  the  rest  of  the  allegation. 


ARCHES  COURT  OF  CANTERBURY. 

DENT,  by  his  Guardian,  against  DENT.— p.  442. 

An  executrix  condemned  to  pay  legacies. 


PREROGATIVE  COURT  OF  CANTERBURY. 

LASCELLES  and  LASCELLES  against  JOBBER  and  Others.— 

p.  443. 

A  party  held  not  to  have  eatabliahed  hia  right  to  pray  an  inventory. 

Ann  M illinoton  died  intestate ;  divers  persons  claimed  to  be  her  next 
of  kin,  ivho  denied  each  other's  interests.  In  1746,  administration  pen- 
dente lite  was  granted  to  Henry  Lascelles,  Esq.,  who  gave  in  an  inven- 
tory of  the  personal  estate,  which  amounted  to  upwards  of  20,000/.  and 
gave  security  in  50,000/.  Alice  Marchant,  who  claimed  to  be  cousin- 
german  and  next  of  kin  to  Ann  Millinston,  died,  but  made  her  will,  and 
appointed  Walter  Jobber  and  others  ner  executors,  who  intervened  ia 
that  cause  for  Marchant's  interest.  Before  the  suit  relating  to  Mrs. 
Millington  was  determined,  Mr.  Lascelles,  the  administrator  pendente 
lite,  died,  but  made  his  will,  and  appointed  his  sons  Edwin  and  Daniel 
Lascelles  his  executors.  Mr.  Jobber  pretendin;^  interest,  entered  caveat 
against  proving  Mr.  Lascelles's  will,  and  prayed  an  inventory  from  his 
executors  of  Ann  Millington's  effects.  Suggested  that  Lascelles  had 
made  interest  of  Millinglon's  money,  and  therefore  had  now,  at  his  death, 
more  of  her  estate  than  he  had  when  the  first  inventory  was  given  in ; 
but,  as  Marchant's  interest  had  not  been  pronounced  for,  her  represen-* 
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tatives  were  not  creditors  of  Lascelles's  estate,  and  had  no  right  to  pray 
an  inventory  in  the  manner  they  had  done  from  his  executors ;  indeed, 
if  the  cause  relating  to  Millinston  had  not  been  concluded,  and  set  down 
for  hearing  as  it  is,  they  might  perhaps  have  had  a  right  to  call  for  a 
further  inventory  from  Lascellcs,  or  his  representatives  in  that  cause, 
but  they  could  not  in  this ;  I  therefore  rejected  Jobber's  petition. 


DAVIES  against  DAVIES  and  EVANS.— 444. 

Will  found  with  the  seal  torn  off,  in  the  repositories  of  the  deceased ;  held  that  the  act  was  done 
animo  cancellandi.  Declarations  by  Uio  deceased  on  his  death-bed  not  deemed  to  be  suffi- 
ciently  specific  to  revive  the  wilL 

• 

Thomas  Davies,  bachelor,  died  2  Oct.  1751,  made  a  draft  of  a  will 
with  his  ov^n  hand,  which  he  carried  to  Mr.  Hale  Wortham,  an  attor- 
ney at  Royston,  who  drew  a  will  for  him  exactly  conformable  to  it,  bear- 
ing date  7th  Dec.  1749.  Deceased  left  Thomas  and  John  Davies,  his 
nephews,  and  Jane  Evans,  his  neice,  his  only  next  of  kin,  by  his  will  he 
left  his  nephews  and  niece  legacies  of  30/.  each,  but  made  his  two  neph- 
ews executors  and  residuary  legatees.  The  night  he  died  search  was 
made  for  his  will,  and  in  a  box  in  his  chamber,  this  will  and  the  draft  of 
it  were  found  tied  up  together  in  a  piece  of  paper,  and  sealed,  but  this 
seal  was  torn  off  from  the  will,  and  put  within  it.  Two  questions  were 
made, — first,  whether  this  will,  which  was  admitted  to  have  been  duly 
made  and  executed  by  the  deceased,  was  cancelled  by  him ;  and  second- 
ly, whether,  supposing  he  did  cancel  it,  it  was  not  revived  by  declara- 
tions he  made  on  his  death-bed,  that  he  bad  settled  his  affairs,  and  that 
his  nephews  were  his  heirs  and  executors.  At  the  time  of  finding  the 
will,  it  was  supposed  to  be  of  no  effect,  and  therefore,  Thomas  Davies, 
on  the  8th  of  Nov.  1751,  took  administration  to  the  deceased  as  dying 
intestate.  In  Sept.  1752,  Jane  Evans  cited  him  to  make  distribution; 
whereupon,  in  Oct.  1752,  John  Davies,  who  was  the  other  executor 
named  in  the  will,  cited  his  brother,  the  administrator,  to  bring  in  the 
administration,  and  show  cause  why  it  should  not  be  revoked,  and  why 

Erobate  should  not  be  granted  to  him  of  the  will.    Thomas  Davies 
roujrht  in  the  administration,  and  declared  he  did  not  oppose  the  will.  ^ 
Jane^vans  then  intervened  and  opposed  it,  and  John  Davies  propound- 
ed it. 

N.  B. — John  Davies  was  security  for  his  brother's  administration,  and 
was  privy  lo  all  the  traiisactions. 
Witnesses  for  Davies. 

1.  Hale  Wortham,  gent. — ^Was  offered  to  be  read,  but  the  factum  and 
due  execution  of  the  will  being  admitted,  no  evidence  was  read  to  that 
point. 

2.  Henry  Bellein. — Deponent  first  knew  deceased  in  1736;  was  in- 
timate with  him  to  his  death,  which  happened  on  2d  Oct.  1751.  De- 
ceased had  great  love  for  his  nephews,  particularly  for  John,  and  oiien 
said  they  should  have  the  bulk  of  what  he  left.  On  30th  Sept.  1751,  de-  ' 
ponent  asked  deceased  if  he  had  settled  his  affairs;  he  replied,  *'I  have 
not  lived  so  long  in  the  world  without  settling  my  affairs  in  a  pro- 
per manner.^'    Deponent  asking  him  in  whose  favour;  he  replied,  bis 
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nephews,  and  that  they  wished  him  dead  for  what  he  had,  and  said,  he 
had  made  them  his  heirs  or  executors,  or  to  that  efkrA. 

N.  B. — The  exhibits  on  both  sides  were  admitted  to  be  proved. 

3.  William  Stevens. — ^Deponent  has  heard  deceased  say,  Jane  Evans 
was  a  proud,  saucy  slut. 

4.  Robert  Fig. — The  same. 

5.  Ann  Gyburn. — Knew  deceased  thirteen  or  fourteen  years.  On  the 
1st  of  Oct.  1*251,  attended  deceased  as  his  nurse,  and  was  with  him  to 
his  death ;  when  deponent  came  to  him,  she  told  him  he  wanted  a  clean 
cap,  but  he  said  he  would  not  put  on  a  clean  one  till  his  nephews  came» 
whom  he  said  he  had  sent  for ;  he  seemed  impatient  till  they  came ;  they 
came  in  the  afternoon  of  the  1st  of  Oct.  1751 ;  deceased  received  them 
with  great  kindness,  and  seemed  overjoyed  at  seeing  them,  and  called  for 
wine  and  drank  their  healths,  and  then  delivered  to  them  all  his  keys ;  he 
was  very  sensible. 

5.  Int.  Deceased  did  not  seem  to  think  himself  in  danger  of  death.  7. 
Int.  Would  not  let  any  body  have  his  keys  till  his  nephews  came. 

6.  Williams  Stevens. — Deponent  well  knew  deceased ;  in  evening  of 
the  30th  Sept.  1751,  deponent  went  to  deceased,  and  deponent  and  Jack- 
son, at  whose  house  deceased  lodged,  went  into  the  deceased's  room; 
deponent  proposed  to  him  to  send  lor  his  nephews ;  deceased  said,  '*  For 
what  ?"  the  deponent  reminded  him  that  he  had  formerly  bid  the  depo- 
nent send  for  them  if  he  should  be  ill ;  deceased  after  some  pause,  said, 
**  Send  for  Jack,"  and  deponent  sent  for  both. 

1.  Int.  The  deponent  did  not  press  deceased  to  send  for  them.  3.  Int. 
The  deponent  was  present  at  the  search  for  the  will,  when  the  bureau 
was  first  searched,  and  the  box  was  not  searched  till  the  last.  6.  Int. 
Believes  deceased  did  not  think  he  should  die. 

7.  John  BIythe. — ^The  deponent  intimate  with  deceased ;  speaks  to 
affection  for  his  nephews ;  the  deponent,  within  a  month  of  his  death, 
has  frequently  heard  deceased  say  the^  were  his  executors  and  would  be 
the  better  for  what  he  had ;  heard  him  say  within  a  month  before  his 
death,  he  had  made  his  will ;  the  day  before  he  died,  deponent  asked  him 
if  he  bad  made  his  will,  and  he  said  he  had,  **  Do  you  think  I  have  lived 
so  long  and  not  settled  my  affairs ;  I  have  settled  them  in  favour  of  Tom 
and  Jack,"  and  at  the  same  time  looked  at  a  box  in  the  room,  and  as  de- 
ponent now  best  recollects,  nodded  to  it.  The  day  after  deceased's  death, 
deponent  was  present  at  searching  for  the  will,  it  was  found  in  the  said 
l)ox,  in  a  brown  paper,  tied  with  pack-thread  and  sealed,  and  two  or 
three  bank  notes  with  it;  the  seal  was  torn  off  from  the  will  at  that  time, 
but  it  was  wrapped  up  within  it. 

2.  Int.  The  first  place  searched  was  a  bureau.  4.  Int.  Next  place 
searched  was  deceased's  trunk,  and  the  box  last.  6.  Int.  Deponent  did 
not  believe  the  deceased  had  cancelled  the  will,  but  Thomas  Davies  said 
he  believed  the  will  was  cancelled,  for  Dr.  Lee  had  told  him  so,  and  that 
it  was  not  now  of  force. 

8.  William  Stevens. — The  deceased,  about  four  years  before  his  death, 
said  he  would  make  his  will  in  favour  of  his  nephews,  and  that  they,  and 
no  body  else  should  have  his  eflfects.  The  Whitsuntide  before  he  died, 
deponent  told  him  he  was  sorry  to  hear  he  was  likely  to  lose  some  mo- 
ney;  deceased  answered,  "  I  lose  it,  no,  my  nephews  will  lose  it."  A 
year  before  his  death,  he  told  the  deponent  he  had  made  his  will  in  favour 
of  his  nephews ;  the  will  was  found  in  a  wooden  box  by  the  deceased's 
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bedside,  and  the  draft  with  it,  and  there  vfBs  a  paper  in  it  that  looked 
like  a  bank-note ;  the  seal  of  the  \(rill  was  torn  off,  but  it  was  wrapped 
up  with  it 

9.  Judith  Spencer. — Deponent  knew  deceased  seventeen  years ;  de- 
poses to  affection  to  nephews ;  has  often  heard  deceased  say  they  should 
be  his  heirs  and  executors.  In  a  fortnight  or  three  weeks  before  his 
death,  he  declared  he  had  made  his  will,  and  left  them  what  he  had,  and 
made  them  executors. 

Clause  in  a  letter  from  the  deceased  to  his  nephew  John,  dated  Jan. 
21st,  1749,  wrote  upon  the  death  of  Jane  Evans's  husband,  in  which  he 
said  she  was  youns  enough  to  go  to  service. 

2d  letter  from  deceased  to  •U)hn,  dated  15th  August,  1750,  has  these 
words :  **  It  is  no  matter  how  little  company  you  keep  with  your  cousin 
Jenny  and  her  sister,  unless  they  were  better." 

Will  read. 

Witnesses  for  Evans. 

1.  William  Jackson. — Has  known  deceased  twenty  years,  he  lodged 
and  died  at  deponent's  house.  Evans  and  her  husband  came  to  visit  the 
deceased,  and  he  received  them  kindly.  In  S^pt.  1751,  the  deceased 
was  taken  ill ;  believes  he  did  not  think  himself  in  danger  of  death ;  de- 
ponent was  present  at  the  search  for  the  will ;  they  searched  the  box 
last,  where  tne  will  was  found ;  deponent  saw  no  papers  of  consequence 
with  it ;  his  papers  of  moment  were  found  in  his  bureau  and  trunk ; 
they  afterwards  searched  to  see  if  they  could  find  any  other  will,  but 
found  none. 

2.  Elizabeth  Jackson. — ^Deceased  lodged  at  deponent's  four  years  be- 
fore and  to  his  death ;  he  received  Evans  and  her  husband  well;  he  did 
not  seem  to  think  he  was  in  danger  in  his  last  illness. 

3.  Lawrence  Smith. — Deponent  first  knew  Jane  Evans  in  1749 ;  her 
husband  died  in  January,  1749,  insolvent ;  she  was  forced  to  go  to  service. 
In  July,  1751,  deponent  was  at  Barkway,  and  told  deceased  Jane  Evans's 
condition,  that  she  was  forced  to  sell  all  her  goods  and  so  to  service ;  de- 
ceased said,  his  nephews  told  him  her  husband  had  left  ner  500/.  or  600/., 
and  seemed  much  surprised  at  finding  her  affairs  were  so  bad,  and  said 
his  nephews  had  deceived  him,  he  would  alter  his  will,  and  make  Jane 
his  executrix.  On  11th  August,  1751,  deceased  gave  deponent  and  wife 
a  letter  for  Jane  Evans,  and  expressed  concern  for  her,  and  said  his 
nephews  had  imposed  on  him,  and  he  had  cancelled  his  will,  and  would 
make  another,  and  Jane  executrix,  and  then  delivered  said  letter  to  de- 
ponent for  Evans. 

4.  Frances  Smith. — Agrees  exactly  with  the  last  witness ;  says  de- 
ceased cried  at  hearing  of  Jane's  bad  circumstances,  and  said  his  nephews 
had  deceived  him ;  said  it  was  a  pity  she  should  go  to  service  after  hav- 
ing been  so  long  a  housekeeper,  and  expressed  great  desire  to  see  her, 
and  said,  now  he  had  found  his  nephews  out,  and  he  had  cancelled  his 
will,  and  would  make  Jane  his  sole  executrix. 

5.  Robert  Antrobus,  gent. — ^Deponent  was  intimate  with  the  deceased 
for  a  year  before  his  death.  A  day  or  two  after  the  deceased's  death, 
Thomas  Davies  showed  the  deponent  the  deceased's  will,  which  had  the 
seal  torn  off.  About  two  months  before  the  deceased's  death,  he  at  Wor- 
tham's  house  at  Royston  asked  deponent  if  he  would  come  to  Barkway 
if  he  should  send  for  him ;  deponent  said  he  would :  the  deceased  then 
said,  he  had  made  his  nephews  his  executors,  but  he  would  alter  his  will, 
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and  made  deponent  promise  to  come  when  he  should  send  for  him ;  de- 
ceased several  times  after,  and  within  a  very  short  time  before  his  death, 
told  the  deponent  he  would  make  a  new  will,  and  that  the  deponent 
should  do  it  for  him. 

6.  James  Orlebar. — The  day  the  deceased  died,  the  deponent  was  at 
a  search  for  the  deceased's  will,  which  was  found  with  the  seal  torn  off, 
and  no  papers  of  consequence  with  it. 

7.  Ann  Phillips. — Says  Thomas  Davies  told  her  there  was  a  flaw  in 
the  willy  for  the  seal  was  torn  off. 

Letter  from  deceased  to  Evans,  dated  11th  of  August,  1751,  says, 
**  He  begins  to  know  his  nephews ;"  expresses  kindness  for  her. 

Dr.  Simpson,  for  Davies. — No  particular  instance  of  affection  to  the 
niece.  First  question,  whether  the  will  was  cancelled  by  the  deceased  f 
Shall  insist  that  it  was  not  cancelled  by  him ;  but,  secondly,  if  it  was, 
he  republished  it  by  his  declarations ;  settled  intent  to  die  testate,  his 
nodding  at  the  box  where  the  will  was,  amounts  to  a  republication. 
Cotton  and  Cotton,  2  Yern.  298.  Deleg.  Slade  and  Burgoin  against  Dr. 
Friend  and  Uoyd. 

Dr.  Bettesworth,  same  side. — The  seal  being  kept  with  the  will,  it  was 
not  completely  cancelled,  thoush  I  believe  it  was  torn  off  by  deceased ; 
his  declarations  show  he  considered  it  as  his  will,  which  amounts  to  a  re- 
publication, and  his  delivering  his  keys  to  his  nephews,  is  an  act  in  affir- 
mance thereof. 

Dr.  Pinfold,  contra,  for  Evans. — ^The  will  was  clearly  cancelled  by 
deceased ;  no  act  done  by  him  to  revive  it ;  parol  evidence  cannot  revive 
a  will  that  is  once  destroyed.  The  case  of  Cotton  and  Cotton  has  been 
denied  to  be  law  at  the  Delegates.  Declarations  alone  not  coupled  with 
an  act,  cannot  revive  a  will. 

Dr.  Hay,  same  side. — This  republication  depends  entirely  on  parol ; 
a  will  cancelled  cannot  be  revived  by  parol.  Stat,  of  Frauds,  will  can- 
not be  destroyed  without  an  act  {Stride  v.  Cooper,  I  Phill.  334,  [1  Eng. 
Eccl.  Rep.  91,]) ;  same  danger  of  perjury  if  it  can  be  restored  by  parol 
without  an  act.  Swinb.  part  9,  sect.  16.  Godolp.  p.  25,  when  a  will 
is  destroyed  by  operation  of  law,  it  may  be  revived  by  parol,  but  when 
the  testator  has  destroyed  it,  it  is  otherwise.  In  the  case  of  Slade  and 
Burgoin  against  Dr.  FHend  and  Lloyd,  the  Delegates  doubted  whether 
the  will  was  cancelled,  and  the  parol  evidence  was  only  to  explain  the 
doubtful  facts,  and  clear  up  that  point ;  the  declarations  made  by  the  de- 
ceased were  drawn  from  him,  and  did  not  come  ex  proprio  motu. 

Judgment. 

Sir  George  Lee. 

The  will  having  been  always  in  deceased's  custody  (a),  I  was  clearly 
of  opinion  he  cancelled  it  himself,  and  probably  did  it  between  the  July 
and  the  11th  August,  1751,  upon  being  informed  that  his  niece's  afiairs 
were  worse  than  he  imagined ;  and  this  agrees  with  what  he  said  to 
Antrobus  about  that  time,  concerning  making  a  new  will ;  the  only  ques- 
tion was,  whether  his  declarations  on  his  death-bed  were  sufficient  to 
revive  it  again,  and  to  operate  as  a  republication ;  and  I  was  clearly  of 
opinion  they  were  not,  for  none  of  them  directly  pointed  at  this  paper, 

(a)  iMsley  v.  Jackton,  3  Phill.  126;  WiUon  v.  WUwn  and  oihert,  ibid.  552,  [1  Eog  EocL 
Rep.  375.  467,];  Colvin  t.  Fraser,  2  Hagg.  191,  [4  Eng.  Eccl.  Rep.  113,];  LiUie  ▼.  LOUe,  3 
Hagg.  189 ;  Pinhallow  v.  Robinson^  ibid,  notes,  190,  [5  Eng.  Eccl.  Rep.  67.  69,] ;  HBtre  v.  Nas- 
MyXA,  1  Shaw.  73,  S.  C. 
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and  it  would  be  very  dangerous  to  establish  wills  upon  loose  general  de* 
clarationsy contrary  to  apparent  acts  done  by  testators  themselves.  I  there- 
fore pronounced  that  the  deceased  was  dead  intestate,  but  gave  no  costs. 


ARCHES  COURT  OF  CANTERBURY. 

Hon.  ROBERT  HERBERT,  Esq.  v.  HELYAR.— p.  452. 

Appeal  from  Winchester  upon  a  Grievance,  in  admitting  an  Allegation. 

An  allegation  offered  after  pablication,  rejected. 


STEVENS  against  WEBB.— p.  456. 

In  a  loit  for  inbtraction  of  tithes,  a  tender  held  to  be  lofficient 


BARTON  against  The  Rev.  Mr.  ASHTON.  (a)— p  460. 

Upon  a  Motion, 

Articles  admitted  against  a  parish  clerk :  he  appeals  to  the  Court  of  Arches,  and  applied  to  the 
CburtofKing's  Bench  for  a  mandamus :  not  competent  to  him  to  proceed  in  both  Courts;  as- 
,  signed  to  declare  which  he  elects. 

(a)  Vide  sopra,  p.  376. 


PREROGATIVE  COURT  OF  CANTERBURY. 

LETHES  against  EDSFORTH  and  KYFFIN.— p.  462. 

The  capacity  of  a  testator  established. 

Dr.  Pinfold^  for  Lethes. — Thomas  Edsforth,  bachelor,  died  31st  Jan- 
uary, 1752,  made  his  will  30th  January,  1752,  and  appointed  David 
Lethes  executor  and  residuary  legatee,  died  of  an  inflammatory  fever, 
led  a  brother,  John  Edsforth,  and  two  sisters,  Frances  Kyfiin  and  Elea- 
nor Fish;  gives  5/.  a  year  annuity  to  each  of  his  sisters,  100/.  to  his 
niece  to  be  paid  at  her  age  of  21  years,  and  all  the  residue  of  his  real  and 
personal  estate  to  David  Lethes,  the  executor.  Kyffin  and  Edsforth 
oppose  the  will ;  the  only  question  is  sanity  ;  ^reat  intimacy  with  Lethes, 
who  was  the  deceased's  cousin,  and  disanection  to  his  brother.  About 
nine  in  the  morning  of  30th  January,  Lethes  sent  to  Mr.  Barber,  an  at- 
torney, to  make  deceased's  will ;  Barber  was  a  stranger  boUi  to  deceased 
and  to  Lethes ;  deceased  was  butler  to  Lady  Lawson  ;  Lethes,  New- 
man, and  another  present ;  Barber  asked  them  if  deceased  was  in  his 
senses,  they  said  yes,  and  then  he  talked  with  deceased,  who  at  first 
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ordered  305.  a  year  to  his  sisters ;  Lethes  told  him  it  was  too  little,  then 
he  said  he  would  give  them  5/.  but  absolutely  refused  to  give  his  brother 
anything,  and  then  his  niece  being  mentioned  he  gave  her  100/.,  he  then 
gave  Lethes  the  residue  and  made  him  executor.  Barber  explained  the 
meaning  of  residue,  and  then  Barber's  clerk  v^rote  the  will,  and  it  was 
read  to  the  deceased  and  he  approved  it ;  the  deceased  wrote  at  first  his 
name  John  instead  of  Thomas,  but  it  being  taken  notice  of,  he  said  **  pho! 
what  a  blockhead  am  I,"  and  then  wrote  '<  Thomas  Edsforth;"  the  three 
subscribing  witnesses  and  another  person  were  present  all  the  time; 
Lethes  acted  disinterestedly,  for  he  told  Fish  her  brother  was  very  ill, 
and  advised  her  to  go  to  him ;  the  physicians  and  James  say  he  was  not 
sensible,  but  from  instances  they  prove  the  contrary. 

Dr.  Paul,  for  Edsforth  and  Kyffin. — Will  made  at  ten  in  the  morning 
of  30th  of  January ;  no  declaration  in  favour  of  Lethes  before  or  after 
making  it ;  declarations  that  he  would  provide  for  his  brother ;  sending 
for  Barber  solely  the  act  of  Lethes ;  Barber  asked  deceased  about  his 
fortune ;  whole  will  made  by  interrogatories ;  at  first  said  he  would  give 
his  sisters  I5s.  a-year  a-piece ;  was  in  convulsions,  but  yet  said  he  was 
very  well.  The  physicians  say  he  was  not  sensible  when  they  were 
with  him  about  the  time  of  making  the  will ;  his  publication  of  the  will 
was  only  repeating  Barber's  words,  clear  proof  of  total  incapacity.  The 
day  before  the  will  was  made,  he  declared  he  would  make  none. 

Witnesses  for  Lethes. 

1.  John  Barber,  Gent. — About  nine  in  the  morning  of  30th  January 
1752,  deponent  was  sent  for  to  Lady  Lawson's  house  to  make  a  will  for 
the  deceased ;  the  deponent  went  with  Newman ;  never  before  saw  de- 
ceased or  Lethes ;  deponent  asked  the  persons  present  whether  deceased 
was  sensible  ?  they  said  "  yes ;"  deponent  asked  deceased  what  this  for- 
tune was?  he  said  he  had  an  estate  of  about  21/.  a  year,  and  300/.  in 
money ;  deponent  asked  him  how  he  would  dispose  of  his  fortune  ;  he 
answered  he  would  give  1/.  lOs.  a  year  to  each  of  his  sisters ;  Lethes  say- 
ing it  was  too  little,  deceased  said,  *^  Let  it  be  5/.  a  year ;"  deponent  and 
Lethes  asked  deceased  what  he  would  give  his  brother,  he  replied  **  Ab- 
thing"  and  seemed  uneasy  at  his  name  being  mentioned.  William 
Newman  put  the  deceased  in  mind  of  his  niece,  and  the  deceased  said  he 
would  ^ve  her  100/.,  and  ordered  it  to  be  given  to  Lethes  in  trust  for 
her ;  his  brother  was  again  named  to  him,  but  he  said  he  would  ^ive 
him  nothing;  deponent  told  him  a  great  part  ofhis  estate  was  undevised, 
and  asked  him  to  whom  he  would  give  the  residue  and  make  his  executor; 
he  answered  ''  Mr.  Lethes,''  separately  to  each  question ;  the  deponent 
explained  to  him  the  meaning  of  residue ;  the  deceased  said  he  under- 
stood it ;  then  by  the  deponent's  dictation,  deponent's  clerk  wrote  the 
will  pleaded ;  deponent  read  it  to  him ;  deceased  approved  and  then 
executed  it,  but  wrote  his  name  **  John ;"  the  deponent  took  notice  of  it, 
and  the  deceased  then  said  "  Pho  1  how  could  I  be  such  a  blockhead  t" 
and  then  deceased  said  "  I  deliver  this  as  my  act  and  deed,"  having  first 
altered  his  name ;  deponent  bid  him  repeat  '^  I  pul^lish  this  as  my  last 
will,"  and  then  deponent,  Newman,  and  Davis  witnessed  it ;  the  de- 
cea^  was  of  sound  mind,  &c. 

2.  Philip  Pavis. — The  deponent  is  clerk  to  Barber,  and  by  his  orders 
followed  him  to  Lady  Lawson's  on  30th  January,  and  there  from  Bar- 
ber's dictation,  who  received  the  instructions  frpm  the  deceased  in  the 
deponent's  presence,  wrote  the  will  articulate ;  Barber  read  it  to  de- 
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ceased  and  he  approved  it;  gives  same  account  of  execution  as  Barber; 
deceased  appeared  to  be  perfectly  in  his  senses,  &c. ;  deceased  was  a 
stranger  to  deponent 

3.  William  Newman.— The  deponent  was  fellow-servant  with  the 
deceased ;  the  deponent  went  for  Barber  at  Lethes*s  desire ;  the  deceased 
gave  Barber  instructions  for  the  will ;  Barber  asked  the  deceased  seve- 
ral questions  concerning  his  age  and  fortune;  the  deponent  asked  the 
deceased  what  he  would  leave  his  brother;  he  said  "Nothing  at  all;" 
what  would  he  give  his  sister  Fish,  he  said  "  155.  a  year;"  Lethes  said 
it  was  too  little,  and  then  the  deceased  said  he  would  give  his  sisters  5/. 
a  year  each ;  he  deposes  to  rest  of  instructions  the  same  as  the  others, 

Earticularly  to  the  deceased's  giving  the  residue  to  Lethes,  and  making 
im  executor ;  the  deceased  a  second  time  said  he  would  not  leave  his 
brother  a  farthing;  does  not  remember  that  the  deceased  said  anything 
on  being  told  he  had  wrote  his  name  wrong ;  proves  execution,  &c.  and 
sanity  at  that  time. 

1.  Int.  On  ni^ht  of  29th  January  the  deponent  was  with  deceased;  at 
two  in  the  mommg  he  was  delirious,  and  at  three  was  in  convulsions, 
and  was  not  quite  sensible  at  six  when  deponent  left  him.  3.  Int.  About 
seven  in  the  morning  of  30th  January  the  deponent  told  Elizabeth  Mark, 
the  deceased  had  been  insensible.  4.  Int.  The  deponent  was  sent  by 
Lethes  for  Barber.  6.  Int.  Did  not  hear  deceased  say  any  thing  when 
he  wrote  his  name  John.  7.  Int.  Verily  believes  the  deceased  was  sen- 
sible when  he  made  his  will. 

Witnesses  for  Edsforth  and  Kyfiin. 

1.  Thomas  James. — Knew  the  deceased  for  four  years  before  his 
death ;  the  deceased  had  great  love  for  his  brother  and  sister  Kyffin ;  saw 
them  with  the  deceased  within  a  fortnight  before  his  death ;  knows  the 
deceased  maintained  his  brother  till  his  death,  and  was  engaged  to  pay 
his  house-rent;  dOth  January  1752  between  nine  and  ten  m  the  morn- 
ing deponent  went  to  the  deceased,  found  with  him  Lethes,  Newman, 
and  a  maid  servant ;  the  deponent  asked  him  how  he  did ;  he  answered 
''  Indifierent,"  and  smiled ;  the  deceased  knew  the  deponent ;  deponent 
said  to  Newman, ''  I  think  it  is  proper  the  deceased  should  settle  his  ac- 
counts," meaning  some  money  the  deponent  had  paid  for  him ;  the  depo- 
nent went  home  for  his  book,  and  returned  immediately ;  met  Lethes  on 
the  stairs,  and  told  him  he  had  brought  his  book  for  the  deceased  to  sign, 
and  desired  him  to  be  a  witness ;  Lethes  said  the  deceased  must  do  ano- 
ther affair  first ;  the  deponent  went  into  deceased's  room  and  found  there 
Barber,  &c.  and  deceased  said  he  would  have  Lethes  come  in ;  Davies 
wrote  the  will  from  Barber's  instructions  who  received  them  from  JVew- 
man  and  Lethes,  but  before  Barber  directed  his  clerk  to  write  any 
legacy  he  asked  the  deceased  if  it  was  to  his  mind,  and  he  answered 
**  Yes/'  but  the  deponent  verily  believes  he  was  not  capable  of  proposing, 
and  he  did  not  propose  one  single  legacy  but  seemed  quite  insensible  to 
the  making  a  will,  or  understanding  what  he  did ;  Barber  read  the  will 
to  the  deceased,  and  asked  him  if  it  was  to  his  mind ;  he  answered 
**  Yes,"  and  smiled,  but  seemed  quite  senseless ;  the  deceased  wrote  John 
as  his  Christian  name ;  Barber  told  him  of  it,  and  after  ten  minutes  he 
wrote  something  near  the  word  John ;  he  appeared  quite  insensible ;  the 
deponent  asked  the  deceased  if  he  knew  what  the  accounts  were  between 
the  deponent  and  him;  he  answered  ''Yes,"  but  behaved  as  before, 
senselessly ;  the  deponent  knew  the  deceased  did  not  know  the  accounts, 
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and  therefore  believing  him  to  be  insensible,  did  not  ask  him  to  sign 
them;  about  ten  minutes  after  the  will  was  finished,  the  physicians 
came,  and  seemed  to  have  no  hopes  of  him. 

1.  Int.  Believes  the  deceased  had  greater  love  for  his  brother  and 
sister  than  for  Lethes.  6.  Int.  Brother  often  disobliged  the  deceased, 
but  the  deceased  had  forgiven  him.  16.  Int.  The  room  was  unlocked, 
and  the  servants  went  backwards  and  forwards.  20.  Int.  The  depo- 
nent applied  to  Lethes  to  pay  him  the  debt  due  from  deceased,  if  the 
will  should  be  good,  but  the  deponent  thought  it  was  not. 

2.  Elizabeth  Mark. — The  deponent  was  fellow-servant  to  the  deceas- 
ed for  sixteen  years ;  heard  the  deceased  say,  the  winter  before  he  died, 
he  would  leave  his  brother  an  annuity ;  he  had  affection  for  his  sister 
Kyffin ;  at  seven  in  the  morning  of  30th  January,  the  deceased  was  very 
ill,  but  he  said  he  was  very  well,  and  laughed ;  the  deponent  sent  for 
Lethes,  and  then  Dr.  Cliifan  was  sent  for ;  deponent  was  not  present 
when  the  will  was  made,  but  he  had  a  paper  in  his  hand  when  the  depo- 
nent went  into  deceased's  room  about  ten  that  morning,  and  heard  him 
say  "  This  is  my  last  will  and  testament  ;"  verily  believes  he  was  not 
capable  of  making  a  will. 

2.  Int.  The  deceased  and  iLethes  were  cousins,  and  the  deceased 
expressed  great  kindness  for  him.  16.  Int.  Nobody  was  hindered  from 
going  to  the  deceased  while  the  will  was  making.  17.  Int.  Lethes  sat 
up  with  deceased  on  the  night  of  30th  January. 

3.  Mark  Warkup. — Within  six  weeks  of  the  deceased's  death,  depo- 
nent heard  him  express  great  kindness  for  his  sister  Fish,  and  say  he 
would  provide  for  his  brother,  but  would  leave  the  money  in  trust  for 
him;  on  30th  January  at  nine  in  the  morning,  Lethes  told  the  deponent 
the  deceased  was  dying,  and  at  same  time  said  he  had  sent  for  a  lawyer 
to  make  the  deceased's  will ;  the  deponent  went  up  to  the  deceased,  and 
asked  him  how  he  did;  the  deceased,  in  a  foolish, smiling  way,  answered, 
''  Very  well,"  but  seemed  insensible ;  the  deponent  then  said  to  Lethes, 
**  The  deceased  cannot  be  capable  of  making  a  will ;"  deponent  said  to 
the  deceased,  "  Rouse  up,  you  are  going  to  make  your  will ;"  the  de- 
ceased answered,  *'  Yes,"  but  did  not  seem  in  his  senses ;  on  29th 
January,  the  deponent  asked  the  deceased  to  make  his  will,  but  he  abso- 
lutely refused,  and  said  he  would  not  till  midsummer;  he  was  then 
sensible. 

13.  Int.  The  deponent  asked  the  deceased  if  he  should  sit  up  with  him 
that  night;  he  said,  **  With  all  his  heart;"  deponent  has  always  declared 
that  the  deceased  was  insensible. 

4.  Michael  Heron. — The  deceased  showed  great  love  for  his  brother 
and  sisters ;  about  fourteen  days  before  his  death,  he  told  the  deponent 
he  would  provide  for  his  brother. 

5.  Margery  Rule. — Affection  for  brother  and  sisters ;  the  deceased 
maintained  his  brother  to  his  death ;  at  eight  in  the  morning  of  dOth 
January,  the  deponent  went  into  the  deceased's  room,  and  found  him 
singing;  beseemed  to  be  convulsed;  Dr.  Clifian  was  with  deceased 
between  nine  and  ten  that  morning;  soon  after  Barber  came  there, 
deponent  heard  Barber  read  to  the  deceased,  and  asked  him  if  he  approv- 
ed of  it,  and  he  said,  "  Yes." 

1.  Int.  The  deceased  and  Lethes  great  friends.  6.  Int.  Has  heard 
the  deceased  complain  of  his  brother,  but  knows  he  had  a  regard  for  him. 
13.  Int.  The  deponent  said  to  deceased,  **  I  am  sorry  you  have  not  left 
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your  poor  brother  any  thing;"  he  answered,  "He  will  Aflve,"   and 
smiled.     14.  Int.  The  deceased  wrote  letters  to  Lethes. 

6.  Burroughs  Nash. — The  deceased  offered  to  be  security  for  Mr. 
Kyffin  for  a  rent  of  65/.  a  year. 

7.  Robert  Taylor,  M.  D. — About  ten  in  the  morning  of  30th  January, 
the  deponent  visited  the  deceased  as  a  physician  ;  he  was  then  delirious, 
and  apparently  dying,  and  deponent  verily  believes  he  did  not  know 
what  he  said  and  did;  the  deponent  staid  with  him  three  or  four  min- 
utes ;  visited  him  again  in  the  evening,  and  then  he  was  in  the  same 
condition,  and  incapable  of  making  a  will,  &c. 

10.  Int.  The  deponent  infers  incapacity  from  what  the  deceased  said. 
9.  Int.  Respondent  thinks  it  possible,  but  very  improbable,  that  the 
deceased  should  be  capable  of  making  a  will  between  the  times  the  depo- 
nent saw  him.  16.  Int.  The  deponent  advised  Lethes  to  make  up  this 
cause. 

8.  John  Cliffiin,  M .  D. — The  deponent  attended  the  deceased  three 
weeks ;  on  30tn  January,  about  nine  in  the  morning,  Lethes  told  the 
deponent  he  believed  tfie  deceased  was  dying ;  the  deponent  went  to 
him ;  sometimes  he  spoke  sensibly,  and  at  others  not,  but  believes  he  was 
not  capable  of  making  a  will ;  the  deponent  saw  the  deceased  three 
times  that  day ;  at  all  times  he  was  incapable. 

6.  Int.  The  deceased  expressed  affection  for  Lethes. 
Witnesses  for  Lethes. 

1.  Margaret  Dalton. — The  deponent  was  fellow-servant  with  the 
deceased;  never  heard  him  express  regard  for  his  brother  or  sister 
Kyflin ;  the  deceased  was  angry  at  his  brother's  coming  to  him  in  his 
illness ;  the  deceased  and  Lethes  were  cousins ;  believes  the  deceased 
had  greater  regard  for  him  than  for  his  brother  or  sisters ;  the  deponent, 
about  seven  in  the  morning,  saw  the  deceased ;  the  deponent  at  first 
thought  him  not  sensible,  but  afterwards  he  talked  very  sensibly ;  the 
deceased's  brother  came  while  the  will  was  making;  the  deceased  saw 
him,  and  the  deceased  then  seemed  in  his  senses,  and  was  so  about  three 
in  the  afternoon ;  between  two  and  three  in  the  afternoon  of  30th  Jan- 
uary, Fish  and  Kyffin  were  with  the  deceased,  and  Kyffin  then  asked 
the  deponent, ''  How  long  has  my  brother  been  out  of  his  senses  V*  the 
deponent  answered,  "  I  did  not  know  he  was  out  of  his  senses ;"  the 
deceased  being  asked  if  he  knew  what  they  said,  he  replied,  **  Yes,"  and 
seemed  perfectly  sensible. 

2.  Joyce  Head. — Deposes  that  Lethes,  on  20th  January,  told  Fish  her 
brother  was  very  ill,  and  advised  her  to  go  to  him  and  get  him  to  make 
a  will ;  she  replied,  "  Do  you,  Mr.  Lethes,  for  you  have  more  influence 
over  him  than  I." 

3.  Joseph  Jefferson. — Has  heard  the  deceased  damn  all  his  family, 
and  heard  him  say,  within  six  months  before  he  died,  that  his  brother  was 
a  good-for-nothing  fellow ;  he  had  a  great  affection  for  Lethes. 

4.  Moses  Paul  Juliott. — The  doctor's  prescriptions  took  up  some 
hours  in  making. 

Inventory. 

The  deceased  had  a  real  estate  of  about  20/.  a  year,  one-half  of  it  copy- 
hold, which  devolves  on  his  brother. 
Judgment. 
Sir  George  Lee. 
Upon  the  whole  evidence,  I  was  of  opinion  that  the  deceased  was  in 
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his  genses  vihen  the  ivill  was  made,  and  gave  sentence  for  it,  but  withoat 

costs. 
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TIMBRELL  against  RICE  and  WELCH.— p.  471. 

A  creditor  entitled  to  an  inventory  of  the  eSectf  of  an  intestate. 

Jane  Timbrell,  who  is  a  creditor  in  20Z.  of  the  estate  of  James 
Appletbn,  deceased,  has  called  Rice  and  Welch,  executors  of  Margaret 
Appleton,  who  was  administratrix  to  her  husband,  James  Appleton, 
with  his  will  annexed,  and  residuary  legatee,  to  give  in  an  inventory  of 
James's  effects. 

Dr.  Jenner^  for  Rice  and  Welch — Said  that  James  Appleton  made  his 
wife  residuary  legatee  for  life  only,  remainder,  after  her  death,  to  be 
equally  divided  between  Jane  Timbrell  and  others,  and  ftiade  said  Jane 
Timbrell  and  others  executors,  who  renounced.  That  Timbrell  may 
take  probate  of  James's  will,  and  then  may  sue  the  executors  of  Margaret 
for  the  effects ;  but  as  Margaret  was  only  administratrix  to  her  husband, 
there  was  no  privity  continued' from  James  to  Margaret's  executors,  and 
therefore  they  were  not  liable  to  be  called  to  give  in  an  inventory  of 
James's  effects. 

Judgment. 

Sir  George  Lee. 

But  I  was  of  opinion  Timbrell  was  entitled  to  have  a  constat  of  James's 
estate,  and  as  the  executors  were  in  possession  of  it  by  their  executor- 
ship to  Margaret,  thev  were  liable  to  give  in  an  inventory,  and  accord- 
ingly, I  decreed  that  they  should  exhibit  an  inventory  of  James  Appieton's 
estate,  and  condemned  them  in  1/.  65.  8d.  costs. 

HELYAR  V.  HELYAR.  (a)— p.  472. 

H  I  The  statute  of  frauds  does  not  prohibit  the  introduction  of  parol  efidence,  to  prove  the  ftct  of  a 
will  having  existed  subsequent  to  the  will  found  on  the  death  of  the  alleged  testator.  Estab- 
Ushed  by  proof  that  a  latter  will,  with  a  different  executor  which  did  not  appear,  had  beea 
made. 

The  execution  of  a  second  will  of  a  different  purport  from  the  first,  is  by  kwa  revocatioiiof  the 
first,  though  the  second  may  not  appear. 

It  is  a  presumption  of  law  that  a  will  never  out  of  the  deceased's  custody,  and  not  appearing  at 
his  death,  has  been  destroyed  by  the  deceased. 

Some  act  of  revival  is  necessary  to  republish  a  will  which  has  been  destroyed  by  the  making  of 
second  will  of  a  contrary  tenor. 

Dr.  Pinfold,  for  William  Helyar,  Esq. — Robert  Helyar,  Esq.  died  on 

(a)  An  authentic  report  of  this  case  has  long  been  a  desideratum  to  those  who  take  an  interest 
in  questions  of  testamentary  law.  It  involves  the  consideration  of  some  difficult  and  muGh-oon- 
troverted  points  ;  and  perhaps  no  case  has  been  more  frequently  cited  or  so  much  misunderstood. 
The  judgment,  also,  is  highly  creditable  to  the  learning  and  judicial  attainments  of  Sir  George 
,  Lee,  and  the  perusal  of  it  will  satisfy  the  reader  of  the  erroueous  impression  of  tJioae  persons 
who  have  maintained  tha(  the  principles  laid  down  by  Lord  Mansfield,  in  the  case  of  GnodriM 
on  the  demise  of  Glaner  v.  Olaxter^  4  Burr.  2512,  are  diametrically  opposed  to  those  on  which 
the  judgment  in  tliis  case  is  founded.  In  point  of  &ct,  the  circumstances  of  the  two  cases  are 
widely  different,  and  the  judgment  in  each  instance  is  a  legal  conclusion  deduced  fifom  the  cir- 
cumstances of  the  particular  case. 
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25th  June,  1751,  a  bachelor;  left  Mrs.  Johanna  Helyar  his  sister,  and 
William  Helyar,  Esq.  his  nephew,  and  two  nieces,  Martha  Cosens  and 
Mary  Pitcher,  who  are  cited,  but  do  not  appear;  made  a  will,  dated 
l>2th  February,  1742,  duly  executed  and  attested  by  three  witnesses ;  it 
contains  real   and  personal  estate.    The  deceased  had  an  estate  at 
Newton,  in  Cornwall,  which  was  left  by  his  sister.  Lady  Coryton,  to  him 
and  his  sister  Johanna.    By  this  will,  he  leaves  his  sister  his  moiety  of 
that  estate,  and  2000/. ;  he  had  another  estate  at  South  Taunton,  in 
which  the  nephew  had  a  share ;  this  estate  he  leaves  to  his  nephew,  and 
makes  him  executor  and  residuary  legatee.    This  will  was  drawn  by 
Mr.  Newman,  an  attorney.    Deceased,  at  the  time  of  making  it,  declar- 
ed he  lefl  his  estate  to  his  nephew  to  preserve  it  in  the  male  branch,  and 
desired  Newman  to  persuade  the  nephew  to  make  his  will  also,  and  give 
his  estate  to  the  deceased ;  he  did  so,  and  both  wills  were  dated  the  same 
day,  and  duplicates  made  thereof  and  exchanged.    The  factum  of  the 
deceased's  will  and  his  sanity  are  admitted ;  but  the  sister  opposes  the 
deceased's  will  on  this  point,  viz.,  that  on  17th  December,  1745,  the 
deceased  made  and  executed  another  will,  and  therein  appointed  his 
sister  executor  and  residuary  legatee,  and  that  he  did  not  name  his 
nephew  in  it ;  there  was  in  it  a  clause  revoking  all  former  wills.  Vincent 
Darley  says  he  made  a  will  for  the  deceased  at  that  time,  but  cannot 
say  who  was  executor,  or  whether  there  was  a  revocatory  clause ;  the 
other  witness  speaks  only  to  execution.    The  deceased  took  this  last 
will  into  his  custody,  and  it  has  not  been  seen  since,  and  was  not  in  beinff 
at  his  death.    The  deceased  was  in  Cornwall  the  winter  before  he  died, 
but  died  at  South  Taunton ;  he  carried  a  hair  trunk  with  him  thither, 
which  was  placed  in  his  room,  and  he  kept  the  key  in  his  pocket.    He 
died  of  a  dropsy,  his  sister  and  nephew  were  both  with  him.    His  bureau 
and  rooms  wei*e  sealed  up  within  two  hours  after  his  death.    Two 
persons  of  a  side  were  appointed  by  each  party,  who  searched  for  a  will 
the  next  morning ;  the  seals  were  found  entire ;  they  first  searched  the 
hair  trunk,  and  there  found  the  will  dated  12th  February,  1742,  which 
is  propounded.    The  deceased  was  engaged  in  a  chancery  suit  relating 
to  his  estate  at  Newton ;  the  will  was  tied  up  with  papers  relating  to 
that  estate,  and  there  was  money,  &c.  in  the  trunk.    The  sister  said 
there  must  be  another  will.    They  then  sent  to  Newton  to  seal  up  his 
study  there,  and  likewise  to  London  to  seal  up  the  deceased's  chambers 
in  the  Temple.    The  same  persons  who  searched  at  Taunton  searched 
at  Newton,  but  found  no  will  of  the  deceased ;  but,  in  an  open  trunk  in 
his  study  at  Newton,  they  found  the  duplicate  of  William  Helyar's  will 
with  papers  of  no  consequence ;  search  was  afterwards  made  at  the 
deceased's  chambers,  but  no  will  was  found  there.    Pleas  of  aflfection  and 
disaffection  have  been  given  in  on  both  sides.  ^  It  is  suggested  that  the 
deceased  was  angry  with  his  nephew  for  marrying  Miss  Weston  in  1743, 
but  it  will  appear  he  was  afterwards  well  satisfied  therewith.    In  1744 
and  1745,  he  was  godfather  to  William's  children,  and  they  had  trans- 
actions together  upon  money  matters  and  accounts.  In  May,  1751,  f  hey 
met  and  settled  accounts,  and  the  deceased  ever  received  William  with 
creat  kindness.    In  175  i,  the  deceased  was  about  buying  an  estate 
because  it  was  near  his  nephew's ;  he  wrote  letters  of  affection  to  William. 
We  have  pleaded  the  deceased's  dislike  to  his  sister;  she  and  William 
were  always  upon  bad  terms.    Deceased  and  his  sister  did  live  together 
in  Cornwall,  and  corresponded  when  separate.    The  points  are,  1st, 
Vol.  v.  53 
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Whether  out*  will  is  revoked  ?  2dlv,  Whether  there  is  not  evidence  of 
acts  done  by  the  deceased  v^hich  will  amount  to  a  republication? 

X>r.  Smalbroke,  sarae  side. — The  nephew,  after  bis  marriage,  made 
dispositions  of  his  estate  contrary  to  his  will.  They  have  pleaded  cir- 
cumstances to  infer  that  John  Shury,  the  deceased's  servant,  took  away 
the  last  will  after  the  deceased's  death. 

X>r.  Clarke,  same  side. — The  single  question  is,  whether,  under  the 
circumstances  of  this  case,  the  last  will  has  revoked  the  former. 

Dr.  Paul,  contra,  for  Mrs.  Johanna  Helyar. — The  deceased  was  a 
lawyer.  We  do  not  dispute  the  factum  of  the  will  dated  12th  February 
1742,  the  design  was  to  exchange  wills.  William,  the  father  of  the 
deceased,  died  in  September  1742,  he  left  his  money  to  the  deceased, 
but  his  real  estate  went  to  the  nephew.  Both  wills  were  made  with 
the  prospect  of  gain.  In  1743,  William  married  contrary  to  the  de- 
ceased's liking;  the  deceased  told  his  nephew  thereupon,  *'  that  he  bad 
made  his  will  and  given  him  40,000/.,  but  damn  me  if  you  shall  now 
have  a  farthing."  Johanna  made  her  will  in  June  1745,  and  appointed  de- 
ceased her  executor  and  residuary  legatee.  Deceased  declared  be  had 
made  his  will  in  the  country,  whieh  was  the  will  of  17  th  December, 
1745.  Darley,  the  writer  of  it,  swears  he  believes  the  sister  was 
executrix  and  residuary  legatee.  The  nephew  knew  there  was  a  second 
will ;  on  the  search,  declared  he  was  sure  there  was  another  will,  and 
said  he  knew  where  it  was.  William  made  several  wills  after  his  mar- 
riage;  so  that  the  exchange  of  wills  was  at  an  end.  The  deceased  and 
William  had  several  quarrels.  The  deceased  never  went  to  the  nephew's 
house  after  his  marriage ;  never  saw  his  wife  or  any  of  his  children. 
Just  before  his  death,  the  nephew  came  to  him  and  he  was  angry  thereat. 
The  deceased  wrote  very  affectionate  letters  to  his  sister ;  the'  letter  of 
19th  January,  1744,  shows  he  was  not  godfather  to  William's  child 
from  affection.  The  case  will  turn  chiefly  on  the  revocation  by  the 
second  will.  Great  reason  to  suspect  the  deceased's  servant,  John 
Shury,  had  taken  the  last  will  out  of  the  deceased's  chambers.  It  is 
clear,  in  point  of  law,  that  the  execution  of  a  later  will  destroys  a  former, 
and  that  the  former  cannot  be  revived  without  some  new  act,  and  the 
practice  has  been  so. 

Dr.  Simpson,  same  side. — Questions  of  law — the  revocation  by  a  latter 
will ;  no  proof  that  the  second  will  was  cancelled ;  if  it  was,  acts  were 
done  to  revive  it. 

On  12th  Feb.  1742,  William  and  Newman  went  to  the  deceased 
at* Newton  to  settle  accounts.  The  deceased  then  made  a  will,  merely 
with  a  view  of  William's  doing  the  same ;  the  deceased  would  not  exe- 
cute his  will  till  his  nephew  had  first  executed  his.  In  August,  1743, 
William  and  Newman  went  again  to  Newton,  and  then  ^t  from  the 
deceased  the  family  settlement,  in  order  for  William's  makm^  his  mar- 
riage settleinent.  Mr.  Bennet  swears  that  the  deceased  told  him  that 
William  denied  any  intention  of  marrying  Miss  Weston,  and  proves 
declarations  of  deceased's  disaffection  to  William,  and  that  William 
should  have  nothing  from  him.  The  deceased  asked  Bennet  if  he  could 
not  alter  his  will  by  codicil.  The  deceased  expressed  great  joy  at  his 
sister's  making  her  will.  Darley  proves  factum  and  execution  of  the 
second  will  and  instructions,  and  Honor  Pearse  proves  execution,  and 
that  the  deceased  took  it  into  his  custody.  Subsequent  declaration  that 
he  had  made  such  will,  and  full  proof  that  William  declared  after  the 
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deceased^s  death,  that  he  knew  there  was  another  will,  in  which  Johanna 
was  executrix,  and  said  he  knew  where  it  was,  but  would  not  tell. 
There  is  full  proof  of  a  second  will  executed,  but  no  proof  that  it  was 
cancelled  by  the  deceased.  Upon  the  deceased's  death,  the  key  of  the 
hair  trunk  was  taken  out  of  his  pocket,  and  given  by  Webber  to  Shury^ 
two  hours  before  the  doors  were  sealed  up,  and  the  next  morning  the 
key  was  found  in  the  trunk,  and  therefore  Shury  must  have  been  at  it 
before  the  doors  were  sealed  up.  Shury  was  the  last  person  in  the 
deceased's  study  at  Newton,  when  the  cleceased  left  the  place,  and  a 
trunk  was  found  there  open,  from  which  probably  Shury  took  the  will 
pleaded.  Search  was  made  at  the  temple  for  a  will ;  the  doors  there 
were  sealed  up,  but  the  laundress  had  free  access  for  some  days  before; 
Shury  had  one  key  of  the  chambers  which  he  kept  for  a  fortnight.  The 
third  key  was  found  by  Shury  in  a  drawer  at  the  chambers,  which  had 
been  fully  searched,  and  no  key  then  found.  The  will  pleaded  was 
found  among  deeds  which  concerned  Johanna.  It  is  improbable  the 
deceased  should  put  it  there,  when  it  was  a  will  to  defeat  her.  A  good 
deal  of  evidence  attempted  to  prove  the  deceased's  affection  to  William; 
William  seldom  saw  the  deceased,  only  wlfen  they  had  accounts  con- 
cerning their  lime-works  to  settle.  Shury  sent  for  William  when  the 
deceased  was  ill,  without  his  privity.  Divers  declarations  from  the  de- 
ceased of  his  dissatisfaction  at  William's  marriage.  In  1747,  great 
quarrel  between  the  deceased  and  William  on  settling  their  accounts, 
which  the  deceased  spoke  of  to  his  death.  In  September,  1749,  the 
deceased  spoke  very  slightingly  of  William.  The  deceased  and  Wil- 
liam's famiW  never  visited,  and  the  deceased  never  went  to  William's 
house.  Affection  to  his  sister  appears  from  the  deceased's  letters,  and 
from  full  evidence.     The  grand  point  is  the  question  of  law. 

Drs,  Hay  and  BetteswortA,  same  side. — We  insist  that  the  will  pleaded 
was  put  into  the  trunk  by  Shury. 

Witnesses  for  William  Helyar. 

1.  John  Newman. — Proves  instructions  in  writing  from  the  deceased 
for  making  the  will  of  12th  February,  1742,  and  his  drawing  it  and  a 
duplicate  pursuant  thereto;  the  deceased  approved  and  executed  it  in 
the  presence  of  the  deponent  and  John  Cox  and  William  Wells,  and  a 
duplicate,  and  they  attested  them;  the  deceased  was  then  of  sound 
mind,  &c. 

2.  Int.  The  deceased  said  he  wished  his  estate  to  go  in  the  male  line, 
and  he  desired  the  respondent  to  speak  to  William  and  get  him  to  make 
his  will  and  give  his  estate  to  the  deceased.  The  respondent  did  speak 
to  William,  and  he  made  his  will,  in  which  he  gave  all  his  estate  to  the 
deceased  except  a  few  legacies,  and  made  the  deceased  executor  and 
residuary  legatee.  The  deponent  drew  wills  for  both ;  the  deceased 
delivered  duplicates  of  each,  which  the  deponent  made,  and  William 
executed  his  will  and  duplicate,  and  sent  one  part  to  deceased ;  and  then 
the  deceased  executed  his  will  and  duplicate  and  sent  one  part  to  Wil- 
liam. William  sometime  after  married,  and  on  the  birth  of  a  daughter 
made  a  new  will.  3.  Int.  William  settled  part  of  his  estate  on  his 
marriage,  and  he  has  since  made  several  wills.  5.  Int.  In  a  day  or  tw^ 
after  the  deceased  died,  upon  search  the  will  pleaded  was  found  in  the 
deceased's  trunk,  no  will  was  found  at  Newton  or  at  the  Temple.  6. 
Int.  The  doors  of  the  chambers  at  the  Temple  were  sealed  on  behalf  of 
both  parties.  7.  Int.  The  interests  of  the  deceased  and  William  under 
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each  others  wills  vfere  nearly  equal.    9.  Int.  The  deceased  often  tra- 
velled near  William's  country  house. 

2.  John  Cox. — Proves  execution  of  the  v^rill  pleaded^  and  capacity. 

3.  William  Wells.— The  same. 

9.  Int.  William's  house  is  about  ten  miles  out  of  deceased's  road  from 
his  own  house  to  London.  10.  Int.  William  went  to  the  deceased,  but 
the  deceased  never  visited  him  or  his  wife. 

The  will  read. 

Witnesses  for  Johanna  Helyar. 

1.  William  Bennet,  Esq. — The  deponent  first  knew  the  deceased  in 
1789»  and  was  concerned  for  him  as  a  lawyer ;  the  deceased  was  a  bar- 
rister at  law ;  great  affection  between  the  deceased  and  his  sister  Johan- 
na ;  Lady  Cory  ton  their  sister  left  Newton  to  the  deceased  and  Johanna 
as  tenants  in  common,  and  they  lived  there  together ;  the  deceased's  fa- 
ther made  him  executor,  and  gave  him  most  of  his  personal  estate,  and 
his  real  estate  descended  to  William ;  about  1743  the  deceased  told  the 
deponent  that  William  solemnly  denied  he  was  going  to  be  married  to 
Miss  Weston,  but  said  that  a  day  or  two  after  William  asked  for  the  de- 
ceased's mother's  marriage  settlement,  and  that  he  had  let  him  have  it, 
and  the  deceased  said  to  William,  '*  1  have  made  my  will  and  given  yoa 
40,000/.  but  damn  me  if  you  shall  have  a  farthing  of  it ;"  and  asked  the 
deponent  ifhe  could  not  alter  his  will  by  a  codicil. 

2.  James  Willis. — ^Proves  affection  between  the  deceased  and  the  pro- 
ducent ;  believes  it  lasted  till  his  death ;  they  were  joint  owners  of  New- 
ton ;  after  William's  marriage  the  deceased  said  William  had  very  much 
offended  him  by  not  consulting  him  on  his  marriage — adding  that  he  had 
provided  for  him  very  largely  by  his  will,  but  he  was  resolved  be  should 
not  now  have  a  penny. 

7.  Int.  Respondent  is  solicitor  for  the  producent  in  a  cause  against 
William  in  chancery. 

3.  Elizabeth  Clements. — ^The  deponent  was  often  at  Newton  with  the 
deceased  and  the  producent;  they  lived  together  in  perfect  great  har- 
mony ;  the  deponent  heard  the  deceased  speakingof  William  say,  "  Since 
he  is  married  to  Betsy  Weston,  let  me  be  damned  if  ever  he  has  a  groat 
of  mine ;"  the  deceased's  sister,  Mary  Helyar,  died  in  October,  1745. 

4.  Vincent  Darley,  Gent. — The  deponent  knew  the  deceased  ten 
years ;  Lady  Cory  ton  died  about  1740,  and  left  her  estate  at  Newton  to 
the  deceased  and  Johanna ;  the  deceased  and  she  lived  in  perfect  harmo- 
ny together;  on  the  17th  December,  1745,  the  deceased  desired  the 
deponent  to  draw  a  will  for  him,  and  as  the  deponent  best  remembers,  he 
drew  it  from  verbal  instructions  then  given  him  by  the  deceased,  and  the 
deceased  approved  it,  and  then  the  deponent  engrossed  it,  and  the  de- 
ceased approved  and  executed  it  in  the  presence  of  the  deponent.  Honor 
Pearse,  and  Elizabeth  Cornish,  now  dead,  who  attested  it ;  the  deceas- 
ed was  then  of  sound  mind,  &c. ;  the  deponent  does  not  remember  that 
the  deceased  ordered  a  revocatory  clause  to  be  inserted,  but  believes 
there  was  such  a  clause  in  the  will  because  it  is  usual ;  he  cannot  posi- 
tively say  Johanna  Helyar  was  executrix  and  residuary  legatee;  but  to 
the  best  of  his  remembrance  and  belief,  she  was  both ;  the  deceased 
took  the  will  into  his  own  custody ;  he  does  not  remeipber  the  particular 
legacies. 

1.  Int.  2do  loco.    Does  not  remember  that  any  person  was  present  at 
giving  the  instructions  for  the  said  will,  or  at  the  reading  of  it  to  dec6a»> 
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edy  or  execution,  except  the  subscribing  witnesses ;  the  deponent  never 
saw  the  will  afterwards. 

5.  Honor  Pearse. — Deceased  and  producent  kept  house  jointly  at 
Newton ;  deceased  was  absent  from  Newton  two  years  as  she  believes, 
because  his  sister  could  not  be  there ;  great  affection  between  deceased 
and  producent  to  his  death ;  kind  letters  passed  between  them ;  deceas- 
ed's father  left  him  his  personal  estate,  and  his  real  estate  went  to  Wil- 
liam; has  often  heard  the  deceased  express  displeasure  at  William's 
marriage;  Mary  Helyar  died  29th  October  1745;  he  proves  execution 
of  a  will  in  December  1745  by  deceased,  in  presence  of  deponent,  Darley, 
and  Elizabeth  Cornish,  since  dead ;  the  deceased  declared  it  to  be  his 
will  and  they  then  witnessed  it ;  about  four  months  before  the  deceased 
died,  the  deponent  heard  him  speak  of  the  quarrel  between  him  and  Wil- 
liam in  1747,  and  said  William  said  to  him,  **  1  wish  I  had  a  sword,  and 
I  would  run  you,  sir,  through  the  guts ;"  mentions  expressions  of  dislike 
to  William. 

4.  Int.  Deceased  was  six  weeks  at  Newton  when  his  sister  was  not 
there.  3.  Int.  2db  loco.  Deponent  did  not  hear  the  said  will  read,  or 
instructions  given  for  it;  does  not  know  the  contents  of  said  will  of  De- 
cember 1745;  9.  Int.  Imoloco.  Producent  would  not  see  William  when 
he  was  at  Newton. 

6.  Neal  Ashby,  Gent — ^There  appeared  to  be  good  harmony  between 
the  deceased  and  his  sister;  deceased  expressed  displeasure  against 
William,  and  talked  about  William's  getting  his  writings  from  him  ;  in 
June  1745  Johanna  made  a  will,  in  which  she  gave  her  moiety  in  New- 
ton to  the  deceased,  and  the  greatest  part  of  her  effects ;  the  deceased 
was  much  pleased  thereat ;  a  fortnight  or  three  weeks  after  the  deceased 
told  the  deponent  he  should  make  his  will,  and  afterwards  at  London  de- 
ceased told  deponent  he  had  made  his  will  in  the  country. 

7.  Int.  Soon  after  the  deceased's  death  the  deponent  and  Mr.  Gapper 
sealed  up  the  deceased's  studv  in  London,  and  a  padlock  was  put  upon 
the  door ;  the  deponent  had  the  key  of  the  padlock,  and  Gapper  of  the 
door.  10.  Int.  Deponent  was  present  at  the  search  for  the  will  at  de- 
ceased's chambers ;  a  strict  search  was  made,  but  no  will  was  found ; 
the  doors  were  found  sealed  up  as  they  were  originally,  when  they 
came  to  search ;  Respondent  has  no  suspicion  that  the  doors  had  been 
opened. 

7.  Neale  Webber. — Deponent  was  the  deceased's  attorney ;  deceased 
and  his  sister  behaved  kindly  to  each  other ;  Sunday  before  deceased's 
death  (who  died  on  Tuesday)  William  came  to  deceased's  house,  and 
deceased  was  very  angry  with  one  Easterbroke  for  going  for  William 
without  deceased's  knowledge,  and  said  to  him,  ^*  How  dare  you  go  for 
him  without  my  knowing  it." 

3.  Int.  Respondent  did  not  observe  that  deceased  behaved  uncivilly 
to  William.  4.  Int.  Respondent  found  a  key  in  deceased's  pocket  at  his 
death  and  gave  it  to  John  Shury. 

8.  Sarah  Astal. — Deponent  is  servant  to  the  producent ;  deceased  and 
producent  lived  together  in  great  harmony  and  corresponded  when  ab- 
sent ;  deceased  died  at  Taunton ;  deponent  was  present  the  next  day 
when  search  was  made  for  his  will;  will,  dated  in  1742,  was  found  in  a 
trunk  in  a  closet  in  deceased's  room,  and  William  then  said  *'  This  is  one 
will,  but  I  have  another ;"  deponent  said  the  producent  knew  of  one 
made  by  Darley  five  or  six  years  ago ;  William  said  he  did  not  mean 
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that,  but  meant  one  made  three  years  ago,  in  ivhich  his  aunt  the  produ- 
cent  was  executrix. 

14.  Int.  John  Shury  was  present  at  such  search;  the  respondent  went 
to  tell  the  producent  of  the  wili  found. 

0.  William  Hole. — Great  atiection  between  deceased  and  producent; 
kept  house  at  Newton  jointly;  before  William's  marriage  often  heard 
the  deceased  express  great  dislike  of  it,  and  the  same  since,  and  he  would 
not  see  him  for  several  years  after,  and  believes  deceased  was  never  re- 
conciled to  him ;  and  deponent  has  heard  deceased  complain  of  William's 
behaviour  to  him  till  within  a  short  time^of  his  death;  deponent  was 
present  at  finding  the  will,  and  William  then  said  **  I  anr  very  well  sat- 
isfied there  is  another  will,  and  I  know  where  it  is;"  some  body  then 
present  said,  '^  Sir,  if  you  know  where  it  is,  you  may  save  us  the  trouble 
of  going  into  Cornwall  to  look  for  it,"  he  replied,  "Sirs,  you  may  go 
look  for  it  in  Cornwall,  and  if  you  do  not  find  it,  then  I  will  tell  you 
where  it  is." 

12.  Int.  The  day  the  deceased  died,  all  his  chests,  &c.  were  sealed  up, 
and  the  next  day  it  was  agreed  that  search  should  be  made ;  first  in  de- 
ceased's closet  in  an  hair  trunk ;  there  the  will  was  found ;  in  said  trunk 
there  were  some  papers  of  no  consequence,  and  some  relating  to  a  cause 
in  chancery  ;  both  William  and  John  Shury  said  there  was  another  will. 
1 3.  Int.  The  next  day  they  went  to  Newton  to  search  for  a  will,  but 
found  none. 

10.  Amos  Dridge. — Deposes  to  affection  between  deceased  and  pro- 
ducent, and  joint  house-keeping;  the  will  pleaded  was  found  in  a  bundle 
of  papers  in  a  hair  trunk ;  and  William  then  declared  there  was  anotlidir 
will  made  by  deceased  a  few  years  before,  and  said  if  they  did  not  find  it 
in  Cornwall  he  would  tell  them  where  it  was,  but  would  not  tell  them 
then,  though  pressed. 

11.  John  Hood. — Deceased  and  producent  always  behaved  with  great 
affection  towards  each  other. 

12.  Grace  Verrier. — The  same.  Has  not  been  with  them  together  in 
company  since  the  vear  1742. 

1 3.  John  Hay.— l)eposes  to  great  afl^tion  between  deceased  and  pro- 
ducent;  in  1750  deceased  expressed  great  disafl^tion  at  the  quarrel  be- 
tween him  and  William  in  1749. 

'  14.  John  Hicks.  Deceased  and  producent  kept  house  jointly ;  they 
behaved  wjth  very  great  affection  towards  each  other,  and  believes  it 
continued  to  his  death. 

15.  Countess  of  Clancarty. — ^Deponent  was  often  in  company  with 
deceased  and  producent,  and  they  appeared  to  have,  and  deponent  be- 
lieves had,  very  great  affection  for  each  other;  producent  seemed  greatly 
alarmed  at  deceased's  illness,  and  she  would  have  gone  to  him,  with  a 
rash  on  her,  but  deponent  advised  her  not  to  go  then,  but  she  did  go  soon 
after. 

10.  Int.  Diligent  search  was  made  for  a  will  at  deceased's  chambers, 
but  none  was  found ;  the  doors  were  found  sealed  up. 

16.  John  Damarell. — Deceased  and  producent  lived  in  eood  friend- 
ship, and  jointly  kept  house  at  Newton ;  does  not  know  tnat  the  de- 
ceased disliked  William's  marriage.  In  1747,  deceased  and  William 
met  to  settle  accounts,  and  no  dispute  happened  about  the  accounts,  but 
in  the  evening  a  quarrel  arose  between  William  and  deponent,  and  Wil- 
liam insisted  that  the  deponent  should  ask  his  pardon:  accounts,  in 
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May,  1751 9  were  settled  between  William  and  deceased  in  a  very 
friendly  manner. 

L  and  4.  Int.  Deceased  was  very  little  at  Newton.  12.  Int.  In  an 
hour  after  deceased's  death,  his  closet,  &c.  were  sealed  up;  in  the  trunk 
with  the  will  was  a  book  of  accounts  of  all  deceased's  securities,  &c. ; 
deceased  was  careful  of  said  trunk. 

1.  Int.  2do.  loco.  On  23d  September,  1749,  did  not  heard  of  any  will 
lately  made  by  deceased.  A  dispute  arose  on  that  day  between  deceas- 
ed and  William,  about  some  interest  money,  but  deponent  heard  nothing 
said  of  a  will.  2d.  Int.  Deceased  in  1751  received  William  very  friend- 
lily  ;  believes  deceased  had  William's  interest  very  much  at  heart,  and 
did  not  intend  to  disinherit  him.  5th.  Int  Webber  declared  the  deceas- 
ed was  in  danger,  and  therefore  William  was  sent  for. 

17.  Elizabeth  Damarell. — Deposes  to  aflfection ;  deceased  told  depo- 
nent that,  in  1749,  William  said  to  him, ''  if  I  had  a  sword,  I  would  run 
you  through  the  guts." 

18.  Christopher  Symmonds. — Deponent  was  coachman  to  deceased ; 
he  and  ^producent  lived  affectionately  together.  Easterbroke  went  to 
acquaint  William  that  deceased  was  very  hI,  and  fetched  him ;  deceased 
asked  deponent  who  sent  for  William ;  deponent  said  he  did  not  know ; 
deceased  replied,  "  Nor  I  neither,"  and  seemed  to  be  in  no  hurry  about 
his  coming. 

1.  Int.  2do  loco.    Deponent  never  attended  the  deceased  in  London. 
Witnesses  for  William  Helyar. 

1.  Clement  Cattrell. — ^In  their  father's  lifetime  deceased  and  Johanna 
quarrelled. 

101.  Int.  William  is  passionate. 

2.  John  Cox. — Deceased  and  Johanna  did  not  seem  to  live  in  a 
friendly  manner ;  has  heard  him  talk  to  his  sister  Mary,  but  not  to  Jo- 
hanna ;  deponent  has  reason  to  believe  deceased  approved  of  William's 
marriage,  for  he  kindly  inquired  of  deponent  after  William's  wife. 

18.  Int.  Deponent  never  saw  deceased  at  William's  house.  24.  Int. 
Does  not  know  deceased  ever  visited  William,  or  ever  saw  his  wife  and 
children.  44.  and  45.  Int.  In  May,  1751,  William  went  to  deceased's, 
but  deceased  kept  his  room,  and  deponent  did  not  see  him.  19.  Int.  2do 
loco.  Has  not  seen  deceased  and  his  sister  together  since  the  death  of 
their  father. 

3.  William  Alter. — Deponent  neyer  observed  any  afl^tion  between 
deceased  and  Johanna. 

19.  Int.  Has  not  been  in  company  with  them  for  ten  years. 

4.  John  Clinick. — ^In  their  father's  time  deceased  and  Johanna  did  not 
seem  to  agree. 

19.  Int.  Has  not  seen  deceased  since  his  father's  death. 

6.  Phillis  Cox. — Never  saw  any  thing  but  disagreement  between  de- 
ceased and  his  sister  Johanna ;  has  beard  and  believes  deceased  and  pro- 
ducent  never  visited. 

19.  Int.  Has  not  seen  deceased  and  Johanna  together  since  their 
father's  death. 

7.  Thomas  Taylor. — ^In  March,  1751,  deponent  went  to  deceased 
about  selling  him  an  estate  near  to  his  nephew's ;  deponent  said  he  sup- 
posed deceased  intended  it  for  his  nephew ;  he  replied,  **  Probably  they 
may  go  together." 

1.  Int.  Ito.  loco.    Shury  brought  deponent  a  paper,  and  asked  him 
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if  that  was  not  the  conversation  between  deceased  and  deponent ;  and 
deponent  said  the  paper  was  too  full.  2.  Int.  Respondent  refreshed  his 
memory  by  frequently  talking  with  Trist  before  Shury  came  to  respon- 
dent. 

8.  Rev.  Mr.  Daubney. — Deceased  died  at  seven  in  the  morning,  and 
soon  after  the  closets,  &c.  were  sealed  up  till  next  day.  Never  heard 
deceased  visited  William's  family. 

9.  John  Mayhew. — Deponent,  servant  to  William  fourteen  years,  was 
with  him  at  deceased's  house  when  deceased  died ;  deponent  went  to 
Newton  to  seal  up  deceased's  study. 

10.  Int.  Never  knew  deceased  visit  William's  family. 

10.  John  Damarell. — Believes  it  was  deceased's  intention  his  estate 
should  go  in  the  male  line ;  deceased  was  only  five  times  at  Newton 
after  his  father's  (feath ;  on  23d  September,  1749,  deceased  and  producent 
settled  accounts,  and  producent  having  borrowed  money  of  deceased  at 
4  per  cent,  but  conditioned  to  pay  five  if  the  interest  was  not  paid  by  a 
certain  day,  some  words  arose  between  deceased  and  producent  there- 
upon ;  in  September,  1750,  deceased  told  deponent  he  had  8ent*for  Wil- 
liam to  come  and  settle  accounts;  in  May,  1751,  Williany came,  and 
they  behaved  very  friendly ;  deceased  carried  all  his  securities  to  his 
house  at  Taunton,  which  belonged  to  him  and  William ;  on  the  Friday 
before  deceased's  death,  Webber  declared  he  was  in  danger.  The  day 
before  the  deceased  died,  he  took  the  air  in  his  coach  with  Shurv ;  de- 
ceased always  carried  a  hair  trunk  with  him  in  which  the  will  was  ibund; 
search  made  for  a  will  next  morning  after  deceased  died ;  the  closet  first 
searched ;  the  seal  of  the  closet  door  unbroken,  and  in  the  same  state  as 
when  first  sealed ;  his  trunk  was  first  searched  as  the  most  likely  place 
to  find  deceased's  will ;  and  the  said  trunk  being  locked,  the  key  was 
brought,  and  it  was  unlocked,  and  several  papers  in  a  cause,  and  ac- 
counts for  many  thousand  pounds,  were  found  with  the  will ;  the  will 
was  carefully  tied  up  with  papers  of  moment. 

38.  Int.  The  will  was  delivered  to  William,  who  then  said  there  was 
another  will;  deponent  apprehended  he  meant  the  duplicate.  11.  Int. 
Deceased  at  first  disapproved  William's  marriage.  1 16.  Int.  Believes  the 
doors  were  sealed  within  two  hours  after  deceased's  death.  186.  Int. 
Never  heard  deceased  made  any  will  after  this,  except  one  made  by  Dar- 
ley.  191.  Int.  Respondent  did  not  observe  but  that  deceased  behaved 
as  a  kind  brother  to  his  sister.  3.  Int.  2do  loco.  Respondent  did  not 
give  William  any  just  cause  to  be  angrv  with  respondent  in  1747  ;  does 
not  know  who  took  the  will  out  of  the  trunk.  8.  Int.  The  will  was 
lodged  with  respondent.  9.  Int.  Respondent  delivered  the  will  to  Wil- 
liam without  consulting  Johanna. 

11.  John  Newman,  gent. — ^When  deponent  made  will  of  12th  Febru- 
ary, 1742,  deceased  declared  his  estate  should  go  in  the  male  line ;  depo- 
nent has  often  heard  deceased  speak  very  disrespectfully  of  Johanna; 
deceased  told  deponent  he  had  a  great  love  for  his  nephew,  and  thought 
his  estate  should  go  in  the  male  line  to  preserve  the  family,  and  gave  the 
deponent  instructions  for  the  will  pleaded,  and  then  said  he  thought  his 
nephew  would  do  right  to  make  his  will,  and  ^ive  his  estate  to  him  if  he 
survived,  and  desired  deponent  to  speak  to  him  about  it,  and  then  said 
his  sister  Johanna  was  of  a  very  unhappy  temper,  and  asked  if  the  quar- 
rel between  her  and  William  was  made  up;  deponent  spoke  to  William, 
and  he  ordered  deponent  to  make  his  will  accordingly ;  deceased  express- 
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ed  great  aflfection  to  his  nephew,  when  he  made  the  said  will.    In  Au- 

fust,  1743,  William  went  to  see  deceased  at  Newton,  and  deceased  used 
im  very  kindly,  and  no  discourse  then  passed  about  William's  mar- 
riage; Johanna  was  in  the  house,  but  would  not  see  William;  in  January, 
1743,  William  married  Fjlizabeth  Weston,  and  settled  on  her  an  estate 
of  300  guineas  a  year,  and  the  settlement  was  not  made  from  the  family 
deeds ;  does  not  believe  any  of  the  family  deeds  were  in  William's  hands ; 
in  September,  1747,  there  was  a  dispute  between  deceased  and  William 
about  interest  money,  but  William  did  not  behave  with  any  indecency 
to  deceased;  a  quarrel  in  the  evening  between  William  and  Damarell; 
he  believes  the  deceased  did  not  hear  of  said  quarrel  till  next  morning; 
decoased  and  William  parted  very  good  friends  the  next  day ;  a  short 
time  after  deponent  talked  with  deceased,  and  showed  how  the  quarrel 
began,  and  he  was  satisfied ;  in  May,  1751,  deceased  was  uneasy  lest  pro- 
ducent  should  not  come  to  him,  and  bid  deponent  send  for  him ;  deceas- 
ed received  him  with  great  atfection,  and  inquired  after  his  family  very 
kindly;  has  often  heard  deceased  declare  his  approbation  of  William's 
marriage;  in  1744,  William  had  a  daughter  born;  the  deceased  excused 
himseliTbut  afterwards  stood  godfather,  and  deponent  was  his  proxy; 
in  1745,  deceased  was  godfather  to  another  child  of  William's;  about  a 
year  after  William's  marriage  deponent  told  deceased  what  settlement 
William  had  made,  and  he  approved  of  the  settlement,  and  said  the  estate 
would  go  in  the  male  line  as  he  would  have  it;  in  February,  1740-50, 
deceased  inquired  after  William  and  his  family,  and  said  he  had  not  been 
to  see  them,  because  it  would  displease  Mrs.  Johanna,  but  he  would 
come  soon;  and  deceased  wrote  down  the  names  of  William's  children, 
and  drank  their  healths  and  their  mother's,  and  bid  deponent  tell  William 
he  desired  he  would  ^ive  his  children  a  ^ood  education ;  deponent  said, 
"Then  I  hope  you  will  take  care  of  their  fortunes;"  he  replied,  "  My 
nephew  has  litUe  else  to  mind  but  their  education ;  there  will  be  enough  far 
them"  Agreed  the  closet  should  be  first  searched;  the  door  was  found 
sealed ;  the  hair  trunk  was  locked,  and  the  key  thereof  was  brought,  and 
it  was  then  unlocked,  and  the  will  pleaded  was  found,  with  papers  of  ac- 
counts and  in  causes,  &c. ;  deponent  wrote  to  Ashby  to  know  if  h ;  had 
any  will  of  deceased's,  and  he  wrote  to  Mr.  Gapper  to  go  with  Ashby  to 
seal  up  deceased's  chaml)ers ;  they  searched  at  Newton  for  a  will ;  found 
the  study  sealed  up;  no  will  there;  deponent  present  at  search  in  the 
Temple;  study  door  sealed ;  no  will. 

14.  Int.  Deponent  has  made  three  or  four  wills  for  producent  since 
1743.  16.  Int.  Immediately  after  his  son's  birth,  William  made  a  new 
will.  26.  Int.  Believes  deceased  never  saw  William's  wife  or  children. 
30.  Int.  Cannot  tell  whether  producent  and  deceased  saw  one  another, 
between  September,  1749,  and  May,  1751.  69.  Int.  Says  no  deeds  were 
delivered  by  William,  or  deponent,  in  August,  1743.  90.  Int.  When 
the  chaml)ers  Ivere  searched,  deponent  does  not  remember  what  was  said 
abf>ut  a  third  key.  79.  Int.  Respondent  has  from  producent  5/.  a  year 
for  looking  after  the  alms-houses  at  Coker,  and  the  poor  have  the  rest  of 
the  estate. 

12.  Elizabeth  Davis. — Deponent  was  laundress  to  deceased  at  his 
chambers,  and  had  the  keys  of  his  chambers;  deponent  received  a 
letter  from  Shury,  dated  25th  June,  1751,  informing  her  deceased  was 
dead,  and  that  Ashby  and  another  person  would  come  and  seal  the  doors ; 
thev  came  while  deponent  was  reading  the  letter,  and  sealed  the  doora» 
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and  deponent  carried  away  the  keys,  and  a  day  or  two  after  a  new  pad- 
lock was  put  on,  and  Ashby  had  the  key,  and  afterwards  Ashby  came  a 
third  time* and  took  away  deponent's  key,  but  from  the  first  the  door 
continued  sealed  up ;  some  time  after,  deponent  attended  at  the  search 
for  a  will,  and  the  study  door  was,  when  they  came,  found  sealed  up  as 
at  first. 

11.  Int.  2do  loco.  Respondent  was  not  applied  to  to  deliver  the  keys 
of  deceased's  chambers.  19.  Int.  Does  not  believe  any  person  clandes- 
tinely entered  the  deceased's  chambers. 

13.  Robert  Gapper,  Gent. — Deponent  present  at  search  for  a  will  at 
deceased's  chambers;  when  they  came,  the  outer  door  of  the  chambers 
and  study  doors  were  sealed  up ;  no  will  found. 

2.  Int.  John  Shury  was  there,  but  did  not  assist  in  the  search. 

Exhibits  read. 

Letter  marked  A,  dated  26th  March,  1751,  from  the  deceased  to  New- 
man, says,  *'  I  have  brought  up  all  the  deeds  relating  to  Mr.  Helyar's 
mother's  settlement." 

Letter  B,  from  deceased  to  William,  dated  6th  September,  1750,  says, 
"  He  will  do  any  thing  to  serve  him ;  service  to  his  family." 

C,  ditto,  dated  1st  October,  1744,  "  Service  to  William's  wife,"  letter 
on  business. 

D,  ditto,  8th  Julv,  1746,  the  same. 

E,  ditto,  June  9tn,  1747,  the  same. 

F,  ditto,  August  2d,  1749,  the  same. 
G,Hiitto,  March  14th,  1748-9,  the  same. 

H,  ditto,  November  2nd,  1750,  same.  "  Shall  be  ready  to  assist  him 
in  every  thing." 

I,  ditto,  dated  13th  November,  1744,  about  being  godfather  to  Wil- 
liam's child. 

K,  ditto,  dated  November,  1744,  same. 

L,  to  Newman,  dated  November,  1744,  to  be  his  proxy. 

M,  to  William,  on  the  same  subject. 

Witnesses  for  Mrs.  Helyar. 

1.  Sarah  Astal. — The  producent  went  out  with  the  deceased  in  his 
coach ;  deceased,  while  she  was  in  town,  wrote  every  week  to  her ;  pro- 
ducent rose  early,  deceased  late,  and  therefore  at  Newton  they  did  not 
breakfast  or  sup  together ;  they  kept  house  jointly  at  Newton ;  deceased 
had  great  regard  for  producent ;  gives  little  instances  of  deceased's  com- 
plaisance to  his  sister ;  she  went* down  to  deceased  in  his  late  illness ;  on 
Sunday  before  deceased's  death,  William  came  to  deceased's  house ;  be 
lay  in  a  bed  without  curtains,  and  sent  four  miles  for  his  wine ;  the 
deceased,  in  going  to  his  coach  the  day  before  he  died,  passed  by  and 
saw  William,  but  took  no  notice  of  him ;  it  was  more  tnan  two  hours 
after  deceased's  death  that  the  closets  were  sealed  up ;  at  time  of  making 
the  search  at  Taunton,  Shury  found  the  key  of  the  London  study ;  Shurv 
refused  to  deliver  that  key  to  producent;  Shury  gave  producent  a  parti- 
cular account  of  what  money  was  in  the  hair  trunk  before  the  search  was 
made  for  the  will ;  when  will  was  found,  William  immediately  declared 
he  knew  there  was  another  will,  in  which  his  aunt  was  executrix,  and 
then  deponent  went  out  of  the  room  to  tell  the  producent. 

2.  William  Hole. — When  William's  health  has  been  drank  to  deceased, 
he  expressed  displeasure;  deceased  always  showed  great  affection  for  his 
sister,  and  they  corresponded  by  letter  when  absent ;  deponent  present 
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at  search  for  will  at  Newton,  and  Newman  was  present,  and  readily 
turned  to  the  deeds,  and  said  deceased  would  not  let  William  have  a 
certain  deed,  which  said  Newman  then  looked  on,  lest  he  should  sell  the 
estate ;  deceased,  within  a  month  ofhis  death,  spoke  slightingly  of  William 
and  his  family ;  in  deceased's  study  at  Newton,  in  an  open  trunk,  a 
duplicate  of  William's  will  was  found;  the  windows  of  the  study  were 
open ;  Shuiy  had  access  to  deceased's  hair  trunk ;  the  key  was  in  it 
when  they  first  came  to  search  for  the  will ;  producent  had  no  seal  put, 
on  her  part,  on  the  study  at  Newton. 

3.  Amos  Dridge. — Speaks  to  affection  to  producent;  in  study  at 
Newton,  Newman  said  the  deeds  in  a  certain  drawer  belonged  to  an 
estate  he  named ;  never  heard  deceased  speak  disrespectfully  of  the  pro- 
ducent ;  the  duplicate  of  William's  will  was  in  a  trunk  in  the  study  at 
Newton ;  no  papers  of  consequence  with  it ;  the  key  was  in  the  hair 
trunk  at  the  time  of  the  search,  and  deponent  saw  it  in  the  trunk  when 
he  first  came  into  the  closet ;  Shury,  before  the  search  began,  declared 
how  many  guineas  there  were  in  the  trunk ;  the  will  was  found  by 
Shury. 

4.  Honor  Pearse. — Deceased  seldom  spoke  of  William,  but  when  he 
did,  he  always  spoke  of  him  in  a  slighting  manner ;  the  deceased  and  the 
producent  dined  together  at  Newton,  though  they  did  not  breakfast  or 
sup  together ;  deceased  ordered  several  repairs  to  be  done  at  Newton 
the  last  time  he  was  there ;  never  observed  but  that  deceased  had  great 
regard  for  producent;  deceased  corresponded*  with  producent  very 
affectionately ;  deceased  would  not  come  to  Newton  but  when  producent 
was  there ;  producent  did  not  see  William  h\it  when  he  was  at  deceased's 
house  at  Newton;  duplicate  of  William's  will  found  in  deceased's  study 
at  Newton ;  no  seal  put  on  study  at  Newton  on  behalf  of  producent. 

5.  Henry  Pontglass. — Deceased  and  producent  behaved  kindly  to  each 
other. 

6.  Rev.  John  White. — Deponent  often  at "  Newton ;  has  often  heard 
deceased  speak  disrespectfully  of  William ;  never  heard  him  speak  other- 
wise ;  producent  bears  a  very  good  character. 

7.  John  Richards. — Has  often  been  present  with  deceased  and  pro- 
ducent ;  they  behaved  kindly  to  each  other ;  believes  they  loved  one 
another. 

8.  Christopher  Symonds. — Deceased  sent  his  coach  for  his  sister  when 
she  came  from  London  to  him ;  had  afiection  for  her ;  William  came  to 
deceased's  a  week  before  deceased's  death,  and  continued  there  to  his 
death,  and  deceased  was  two  days  before  he  would  see  him. 

0.  William  Crabb. — Knew  deceased  and  producent  ten  years ;  they 
behaved  in  a  friendly  manner  to  each  other. 

10.  John  Hicks,  Esq. — In  September,  1749,  deponent  was  at  de- 
ceased's house,  and  conversation  arose  about  several  gentlemen  in  the 
neighbourhood  dying  without  sons,  and  somebody  in  the  company  said 
to  the  deceased,  "  it  is  a  pity  you  don't  marry  and  get  children,"  and 
somebody  replied,  "  Mr.  Helyar  has  a  nephew ;"  deceased  answered, 
"  Aye,  a  nephew,"  and  then  made  use  of  some  slighting  expressions  con- 
cerning his  said  nephew,  but  does  not  remember  the  expression ;  deceas- 
ed and  producent  showed  great  affection  to  each  other. 

11.  William  Hicks. — Deposes  to  some  conversation  in  September, 
1749,  but  does  not  now  remember  the  particulars. 
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12.  Elizabeth  Jeffreys. — ^Proves  aflfection  between  deceased  and  pro- 
ducent,  and  visiting  between  them  at  London. 

13.  Neale  Webter. — Deposes  to  affection  between  deceased  and  pro- 
ducent;  producent  was  not  present  when  deponent  delivered  key  of 
deceased's  trunk  to  Shury. 

14.  Margaret  Rider. — Brotherly  afiection  between  deceased  and  pro- 
ducent ;  her  character  established. 

15.  William  Bennet,  Esq. — The  same;  they  had  a  fondness  for  each 
other;  believes  it  continued  till  his  death;  believes  deceased  was  not 
godfather  to  William's  child  by  choice,  but  from  William's  importunities. 

16.  Adam  Pearse,  Esq. — Brotherly  love  between  deceased  and  pro- 
ducent; deponent  expected  deceased  would  make  some  great  addition  to 
producent 's  fortune  from  what  deponent  has  heard  him  say ;  never  heard 
deceased  mention  his  nephew. 

17.  Countess  of  Clancarty. — Is  well  assured  deceased  had  a  great 
value  for  the  producent,  and  he  constantly  showed  it ;  her  character 
unblemished;  they  corresponded  and  visited;  at  search  in  deceased's 
chambers,  producent  asked  Shury  for  third  key ;  he  said  he  did  not  know 
where  it  was ;  deponent  searched  the  drawer  where  the  key  was  after- 
wards pretended  to  be  found,  and  is  sure  it  was  not  there  at  the  begin- 
ning of  the  search. 

16.  George  Dutton,  Esq. — Present  at  search  for  will  at  chambers ; 
producent  asked  Shury  for  his  key;  he  said  it  used  to  hang  on  such  a 
peg,  and  said  he  did  not  know  where  it  was ;  it  was  not  in  the  chambers 
when  the  search  was  first  made,  but  Shury  afterwards  pretended  to  find 
it  in  a  drawer  which  had  been  before  carefully  searched. 

19.  Neale  Ashby. — Deceased  and  producent  behaved  kindly  to  each 
other;  deposes  concerning  the  third  key  the  same  as  the  other  witnesses; 
says  the  drawer,  when  Shury  found  the  third  key,  had  been  carefully 
searched  before. 

20.  Jerningham  Cheveley. — Deponent  assisted  in  sealing  up  deceased's 
chambers;  deposes  the  same  as  the  other  witnesses  to  the  third  key. 

Exhibits  read. 

A,  letter,  dated  31st  March,  1749,  from  deceased  to  Mrs.  Page  on 
business. 

B,  ditto,  dated  5th  September,  1749. 

C,  ditto,  no  date. 

I,  ditto,  dated  7th  April,  shows  deceased's  intent  to  go  to  Newton. 

K,  letter  dated  24th  September,  1742,  to  producent  from  deceased,  on 
business. 

L,  ditto,  on  business. 

M,  ditto,  on  business. 

N,  ditto,  12th  November,  1748,  on  business. 

O,  ditto,  19th  January,  1744-6;  expressions  of  regard  to  producent; 
says  "  he  was  godfather  to  William's  child,  because  he  was  so  importu- 
nate he  could  not  refuse  without  coming  to  an  open  rupture  with  him, 
and  expresses  himself  slishtly  of  William. 

P,  Ditto,  dated  7th  May,  1751,  on  business. 

Q,  ditto,  dated  21st  May,  1751,  on  business. 

Inventory  read. 

Df\  Pinfo/d's  argument  for  William  Helyar. — No  testamentary  paper 
subsisting  at  deceased's  death  but  the  will.  They  seem  to  insist  tfiat 
this  will  was  made  by  Carter,  and  William  having  made  subsequent 
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wilts»  deceased's  will  ou^ht  nojt  to  enure  to  William's  benefit ;  and, 
secondly,  that  the  will  ot  the  17th  December,  1745,  is  a  revocation  of 
ours.  Clear  from  the  circumstances  that  our  will  was  not  conditional 
upon  his  nephew's  will  subsisting.  It  appears  from  three  of  their  wit- 
nesses, that  the  deceased  had  no  re^rd  to  the  duplicate  of  William's 
will,  whereas  he  took  care  of  the  will  pleaded,  and  carried  it  with  him. 
Mo  proof  that  the  last  will  subsisted  after  the  deceased's  death.  The 
Court  cannot  receive  parol  evidence  to  the  contents  of  a  paper  that 
does  not  exist.  5  Coke's  Reports,  Cheyne's  case,  no  writing  can  be  re- 
voked or  altered  but  by  a  writing.  In  equity,  parol  may  be  admitted 
in  order  to  destroy  fraud,  Vern.  206,  Thynne  v.  Thynne.  Prove  the 
papers  subsisted  at  the  deceased's  death,  and  then  the  contents  may  be 
proved  by  parol.  Parol  proof  is  allowed  to  ascertain  a  thing  described; 
Deleg.,  noodley  v.  Mills,  (a) ;  cannbt  supply  any  words  by  parol.  In 
this  case,  they  are  attempting  to  create  a  will  by  parol ;  any  man's  will 
may,  by  these  means,  be  destroyed.  Stat.  Frauds,  revocation  is  to  be 
by  some  writing  declaring  the  same,  or  burning,  cancelling,  &c. ;  but 
supposing  parol  proof  may  be  received,  the  next  question  is,  whether 
they  have  proved  sufficiently  the  contents  of  the  latter  will  ?  to  revoke 
the  latter  must  be  contrary  to  the  first  will  ;^Darley  cannot  certainly 
say  Johanna  was  executrix' in  the  last  will ;  his  evidence  is  not  assisted 
by  any  one.  Mr.  Williaii\  Helyar's  declaration  at  the  search  will  not 
prove  there  was  a  latter  will  in  which  Johanna  was  executrix.  Our 
will  was  once  the  deceased's  complete  act.  Deceased's  behavour  to  his 
nephew,  and  care  of  first  will,  show  deceased  intended  the  first  should 
operate.  Last  will  always  in  deceased's  custody:  no  evidence  that  the 
will  of  1745  was  in  the  hair  trunk,  or  that  Shury  was  near  the  trunk 
before  the  search ;  witnesses  directly  contradict  each  other  as  to  that 
fact,  whether  the  key  was  in  the  trunk  or  not.  A  destruction  of  a  will 
cannot  be  presumed ;  presumption  is,  that  the  deceased  destroyed  the 
last  will — quo  animoT — that  the  first  will  might  subsist  to  keep  the 
estate  in  the  male  line.  The  fact  of  disobligation  is  William's  marriage ; 
subsequent  behaviour  shows  deceased  was  reconciled.  Deceased  was 
afraid  of  quarrelling  with  his  sister,  lest  he  should  lose  her  moiety  of 
Newton.  Last  letters  from  deceased  to  William  show  his  regard  to 
him.  Declaration  to  Taylor  in  favour  of  William  in  March,  1751. 
William  received  kindly  the  last  time  he  came  to  the  deceased.  Careful 
preservation  of  this  paper,  and  of  no  other  testamentary  one,  shows  de- 
ceased intended  to  die  testate  with  this  paper. 

Dr.  Smalbroke,  same  side. — Will  of  1742  was  deceased's  own  act ;  it 
is  not  ascertained  what  the  will  in  1745  was ;  it  might  be  a  codicil. 
But  one  witness  to  prove  last  will;  no  proof  that  it  was  inconsistent 
with  the  former  will :  no  declaration  that  he  had  left  his  real  estate  to 
his  sister  by  will  of  1745 ;  great  danger  of  perjury  in  allowing  revoca- 
tion on  parol  evidence  of  a  latter  will ;  parol  evidence  cannot  support  a 
total  omission.  A  paper  that  is  void  as  a  will  cannot  operate  as  a  revo- 
cation ;  it  cannot  be  intended  that  a  complete  will  shall  be  revoked  by 
a  will  not  appearing.  2  Vern.  741,  Onions  v.  Tyvers,  clause  of  revo- 
cation in  a  will  that  is  void  will  not  revoke  a  former  will.  Testator 
clearly  and  plainly  showed  his  intention  to  re-establish  his  first  will. 

(a)  Woodley  and  N€wth  ▼.  MUU»  Delefjr.  9th  Jalj  1746.    The  judges  present  at  the  sentence 
were,  Mr.  Baron  Clarke,  Dr,  Audkj,  Dr.  Pinfbrd,  Jun.,  and  Dr.  Salosbary. 
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Deceased  brought  will  of  1742  ivitb  him  to  Taunton,  but  he  did  not 
bring  the  duplicate  of  William's  will. 

Dr.  Clarke^  same  side. — No  doubt  of  the  factum  of  the  will  of  1742; 
deceased  never  cancelled  the  old  will.  No  satisfactory  evidence  of  the 
contents  of  the  later  wjll ;  no  reason  can  be  assigned  for  his  preserving 
the  first  wiil»  but  his  uncertainty  which  should  exist ;  improbable,  under 
the  circumstances  of  his  family,  that  he  should  intend  to  give  his  estate 
to  his  sister,  in  preference  to  the  heir  of  the  family.  .  A  mere  execution 
of  a  subsequent  will  does  not  destroy  a  former,  because  they  may  be 
consistent ;  a  mere  clause  revocatory  will  not  do.  Uncertain  whether, 
in  the  will  of  1745,  there  was  such  a  clause ;  if  it  was  matter  of  form 
only,  it  cannot  operate  as  a  revocation,  but  can  be  only  put  in  to  sup- 
port that  will  in  which  it  was  inserted  :  intention  is  the  ^uide  to  pre- 
sumed revocations ;  the  last  will  was  destroyed  by  deceased,  and  there- 
by he  showed  he  had  departed  from  the  revocation.  Statute  of  frauds 
will  not  allow  a  wiU  in  writing  to  be  revoked  but  by  an  appearing  will 
in  writing.  Revocation  not  to  be  presumed,  Swin.  part  7,  s.  14.  Latter 
will  does  not  make  void  a  former,  when  the  latter  is  imperfect. 

Dr.  Paid,  contra  for  Mrs.  Johanna  Helyar. — Shury  knew  what  money 
was  in  the  trunk  before  the  search;  therefore,  he  had  looked  into  it. 
First  will  made  for  a  purpose ;  notion  of  bartering  wills  at  an  end  when 
William  married ;  deceased  never  went  to  William's  house,  or  ever  saw 
his  wife  and  children.  They  have  insisted  we  have  not  made  proof  of 
the  second  will.  Darley  swears  he  made  a  will  for  deceased ;  proves 
execution,  &c. ;  a  will  duly  made  may  be  revoked  by  a  non-appearing 
will,  Swin.  part  7,  sect.  14,  nu.  1.  It  is  sufficient  that  the  executor 
might  have  existed,  ff.  lib.  28.  tit.  3.  1. 1.  Testamentum,  lib.  16,  cod.  Inst, 
lib.  2.  tit.  17.  2.  Yin.  eod.  verb,  superius  rumpitur ;  L.  Sanximus  Cod. 
de  Testamentis.  Vinny,  nu.  9,  a  will  ipso  jure  rumpitur  per  posterius : 
in  those  cases  testator  dies  intestate.  Minsing  eodem  loco  agrees  with 
Vinnius.  Keeping  a  will  does  not  give  it  force,  ff.  lib.  29, 1.  25,  de  tes- 
tam.  milit.  The  practice  is  with  us ;  Prerog.  Mich.  1746,  .A/anner^  alias 
Silvester  against  Roberts ;  a  second  will  which  did  not  appear  with  a 
different  executor  was  pleaded  to  revoke  a  former  will,  the  court  ad- 
mitted the  plea ;  afterwards  by  consent  the  next  of  kin  had  the  admin- 
istration. Prerog.  1749,  Shipway  v.  Shipv)ay,  a  plea  of  the  same  kind 
was  admitted,  but  no  proof  made  upon  it.  Prerog.  1749,  Jennings 
against  fVilliams,  Thomas  Quackly  made  his  will ;  upon  evidence  that  a 
second  will  had  been  made  the  court  ordered  the  cause  to  be  opened. 
Nothing  can  revive  a  will  once  destroyed  but  a  republication;  no  evi- 
dence that  deceased  constantly  carried  the  will  of  1742  with  him ;  parol 
evidence  is  not  to  be  received  to  construe  a  will  contrary  to  the  words  of 
it,  but  parol  is  good  to  prove  the  fact  of  making  the  will. 

Dr.  Simpson,  same  side. — The  questions  are,  first.  Whether  there  is 
legal  proof^of  making  the  second  will?  If  there  is,  secondly,  Whether 
that  does  not  revoke  the  first  ?  Thirdly,  Whether,  then,  the  first  must 
not  be  republished  ?  Fourthly,  Whether  the  last  will  was  cancelled  by 
the  deceased?  Statute  of  frauds  only  enacts,  that  a  written  will  for 
personal  estate  shall  not  be  revoked  by  a  nuncupative  will.  We  only 
prove  a  fact  by  parol  that  the  deceased  made  a  second  will  with  a  dirter- 
ent  executor :  difference  between  parol  to  prove  a  fact  and  to  prove  con- 
tents and  meaning  of  a  will ;  ademption  of  a  legacy  must  be  proved  by 
parol,  when  a  thing  bequeathed  is  given  away  by  the  testator;  fact  to 
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imply  revocation  may  be  proved  by  parol,  as,  for  instance,  the  burning 
a  will.  Noy,  f.  103,*says,  suppression  of  a  will  is  punishable  at4aw,  &c. 
therefore  must  be  proved  by  parol.  2  Peere  Williams,  680,  a  release 
which  was  lost  was  set  up  in  bar  to  a  demand.  Lord  Chancellor  said  if 
execution  could  be  proved,  it  would  be  a  bar.  Parol  evidence  of  the 
fact  of  a  will  allowed,  though  the  will  did  not  appear.  1  Peerc  Wil- 
liams, 793.  Hampden's  case,  Hobart.  189,  parol  proof  that  a  deed  had 
been  executed,  and  a  violent  suspicion  that  it  had  been  suppressed,  court 
made  a  decree  against  the  party  suspected. .  Full  proof  of  the  fact  that 
a  subsequent  will  was  made ;  it  was  made  after  the  deceased  was  god- 
father to  William's  child.  Darley  is  supported  by  precedent,  and  sub- 
sequent declarations  of  the  deceased,  and  by  Williams's  declarations. 
The  fact  of  the  execution  of  a  later  will,  with  a  new  executor,  is  an  im- 
plied revocation.  Revocations  are  favourable,  because  for  the  benefit  of 
the  heir  at  law  or  next  of  kin.  Roper's  case  in  the  House  of  Lords,  first 
will  was  revoked  by  one  that  was  void  on  account  of  the  estate  being 
given  to  a  Papist,  Shower's  Parliamentary  Cases.  JVosworlhy's  case^ 
contents  of  the  latter  will  totally  unknown,  and  therefore,  the  first  was 
established ;  but  this  case  proves  parol  evidence  is  to  be  received.  A 
latter  will  that  is  void  revokes  a  former,  Swinb.  7  part,  sect.  14,  nu.  1 
and  2.  Last  will  shall  stand.  Office  of  Executor,  p.  25.  Hardres, 
JSTosworthy's  case,  a  second  will  without  a  clause  of  revocation,  revokes. 
Sandes's  case  mentioned  in  JVosworlhy's  case,  first  will  revoked  because 
a  difierent  executor  was  named  in  the  last.  Cod.  lib.  6.  de  testam.  L.  27. 
Sanximus  Instit.  lib.  2.  tit.  17,  nu.  2.  Second  will  proves  mutatio  vol- 
untatis; doubtful  whether  deceased  destroyed  this  last  will;  evidence 
sufficient  to  oust  the  presumption  that  he  destroyed  it  himself.  Conver- 
sation with  Newman  about  William's  marriage  settlement  prior  to  the 
last  will.  Damarell  and  Newman  both  employed  by  William,  and  there- 
fore under  influence,  and  so  not  entire  witnesses  as  to  the  trunk  being 
locked;  and  both  contradicted  in  several  points.  No  doubt  but  Shury 
had  access  to  the  trunk  after  the  deceased's  death.  If  the  court  is  of 
opinion  that  the  last  will  was  suppressed,  we  shall  be  entitled  to  costs. 
A  will  once  destroyed  cannot  be  revived  but  by  express  act  of  republi- 
cation, or  a  necessary  implication  of  revival.  No  declaration  in  favour 
of  the  first  will  after  the  last  was  made.  2  Yern.  736.  Batchelor  and 
Searle,  Yinnius's  Com.  ad.  lib.  2.  tit.  17.  Inst.  6.  nu.  3.  It  lies  on  him 
that  propounded  the  first  will  to  prove  that  the  deceased  destroyed  the 
last  with  intent  that  the  first  should  revive.  A  will  is  destroyed  by 
arrogation,  afterwards  the  heir  is  emancipated,  the  first  will  is  not  re- 
vived ipso  facto.  Prerog.  20th  May  1724,  Stacey  and  Dickens,  first 
will  revived  upon  express  declarations.  Prerog.  1731,  Oct  25.  Vanier 
against'  Htu,  the  same.  Deleg.  23d  May  1714,  Jennings  and  White' 
head;  Mr.  Keck  made  a  will  in  1701,  made  another  in  1713  with  a 
different  executor,  which  he  afterwards  burnt ;  on  his  death-bed  he  sent 
for  a  |)erson  to  make  his  will.  Sir  Charles  Hedges  held  the  first  was 
revoked  by  making  the  second  will,  andHhat  a  special  act  was  necessary 
to  revive  the  first :  his  sentence  was  affirmed  by  the  Delegates.  Prerog. 
1718,  Burt  V.  Burt,  the  same. 

Dr.  Hay,  same  side. — Question  whether  the  will  pleaded  is  the  last 
testamentary  act  of  the  deceased  ;  this  depends  on  two  questions ;  first, 
whether  it  has  ever  been  revoked  ?  if  it  has,  whether  it  has  ever  been 
revived,  and  when  ?    After  12th  February  1742,  deceased  made  another 
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will  on  17th  December  1746.    Objection  taken  that  we  cannot  prove  the 
subsequent  will  by  parol  evidence.     General  apprehension  on  the  de- 
ceased's death  that  something  wrong  might  be  done ;  parol  evidence  may 
be  received  in  this  case.     By  statute  of  frauds,  you  may  prove  fraud  by 
parol ;  we  insist  parol  evidence  may  be  given  of  a  will  revocatory  of  a 
former;  the  view  of  the  statute  was  to  prevent  wills  in  writing  being 
revoked  by  words  only.     Destruction  of  one  duplicate  is  the  destruction 
of  both,  but  such  destruction  must  be  proved  by  parol.     It  would  be 
absurd  to  say  a  witness  may  depose  to  a  will  that  does  not  appear,  if  he 
only  asserts  it  existed  after  the  testator's  death,  and  yet  shall  not  be 
allowed  to  depose  to  a  fact  of  making  such  will,  because  it  was  not  in 
being  at  the  testator's  death.     Statute  of  frauds  does  not  relate  to  this 
case,  for  the  rules  of  evidence  in  that  statute  relate  only  to  wills  of  real 
estates.    2  Salk.  592.     3  Mod.  203.      2  Shower,  537.      Hardres,  374. 
17  Car.  2,  Pasch.     Hitchins  and  Basset^  Jury  found  a  second  will,  but 
contents  wholly  unknown,  and  therefore,  the  court  would  not  hold  it  to  be 
a  revocation  of  the  former ;  for  it  might  be  a  confirmation  of  it ;  this  case 
shows  clearly  that  a  second  independent  will  not  appearing  will  revoke 
a  former :  judgment  affirmed  by  the  House  of  Lords.     Prerog.  1749, 
Jenkins  against  WiUiamSy  Quacklev  made  his  will  in  February  1742; 
his  sister  opposed  it;  one  of  the  w^itnesses  deposed  that  long  after  the 
testator  made  a  new  will,  in  which  he  (the  witness)  was  executor,  but  it 
could  not  be  found ;  Dr.  Bettesux)rth  thereupon  said,  "  How  can  I  pro* 
Dounce  for  this  as  the  last  will,  when  it  appears  upon  oath  that  there 
was  a  later  will,"  and  he  ex  officio  rescinded  the  conclusion  of  the  cause, 
and  allowed  the  sister  to  plead  the  fact  of  this  last  will  as  a  revocation, 
but  upon  the  evidence  thereon,  it  appeared  the  witness  was  mistaken, 
for  the  paper  he  executed  was  a  letter  of  attorney.     In  this  case  the 
second  will  was  made  soon  after  the  birth  of  William's  son,  and  soon 
after  his  sister's  will  in  favour  of  deceased.     Will  of  1742  gone  on  1 7th 
December  1745;  what  did  the  deceased  do  afterwards  to  revive  it?    A 
will  destroyed  by  act  of  the  testator  cannot,  as  to  lands,  be  revived  with- 
out express  republication,  1  Vern.  329.     Ha/land  Dunck^  slight  evidence 
received  to  revive  a  will  destroved  by  implication,  but   it  is  otherwise 
when  destroyed  by  the  act  of  tfie  testator :  it  is  not  always  to  be  pre- 
sumed that  a  will  is  cancelled  by  the  testator.     A  month  before  the  de- 
ceased left  Newton,  he  said,  as  Hole  deposes,  <'  that  his  nephew  was  a 
pretty  fellow,  he  will  not  settle  accounts,  Newman  will  be  the  best 
man."     If  the  deceased  did  cancel  his  last  will,  it  will  not  revive  the 
first,  but  he  is  dead  intestate;  only  two  declarations,  one  to  Newman  in 
February    J  749,   at   the   temple,    which   relates   to  the  education  of 
William's  children;  that  very  conversation  shows  Newman  knew  the 
will  he  made  for  the  deceased  in  1742  was  revoked  by  bis  asking  de- 
ceased to  take  care  of  William's  children.     Taylor  is  the  second  witness 
to  a  declaration  in  March  1751 ;  at  South  Taunton,  Tavlor  said  to  de- 
ceased,  "  I  suppose  you  purchase  this  estate  of  Trist  for  your  nephew ;' 
deceased  answered,  "  Prc»bably  they  ma  v  go  together."    Neither  of  these 
declarations  can  operate  to  revive  a  will ;  obiter  declarations  will  not 
revive;  they  have  insisted  on  the  safe  custody  of  this  paper;  there  is 
great  presumption  of  fraud,  and  of  suppressing  the  last  will;  this  will 
wrapped  up  with  papers  to  which  the  sister  had  right  of  access ;  Shury 
had  access  to  the  trunk,  therefore  the  presumption  of  the  deceased's  de- 
stroying the  last  will,  is  gone. .  We  snow  Shury  did  go  to  the  trunk 
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from  the  key  being  in  it,  and  from  his  knowing  what  money  was  in  it^ 
but  it  is  not  material  whether  his  access  was  before  or  after  the  deceased's 
death ;  these  facts  take  away  the  presumption  that  the  deceased  de- 
stroyed the  will ;  Shury  was  last  in  the  study  at  Newton :  brought  his 
things  away  with  him^  contrary  to  his  custom ;  left  the  windows  there 
open  through  hurry.    Custcxiy  alone  will  not  revive  a  destroyed  will. 

Dr.  Beltesfmrth,  the  same  side. — Constant  affection  to  sister;  no  de- 
claration in  favour  of  the  nephew,  except  what  Newman  deposes  to  when 
the  will  of  1742  was  made.  Newman  contradicted  as  to  writings  con- 
cerning the  Helyar  estate  being  delivered  to  him  in  1743.  Deceased's 
father  died  in  September  1742.  First  will  made  sub  spe  remunerationis, 
which  according  to  Swinburn  will  destroy  it ;  there  is  an  implied  con- 
dition in  the  deceased's  will,  that  he  should,  in  return,  have  William's 
estate,  which  became  impossible  by  William's  marriage  and  the  birth  of 
children.  In  June  1745,  sister  made  her  will  in  favour  of  the  deceased  ; 
deceased  did  not  congratulate  his  nephew  on  the  birth  of  his  son,  which 
happened  in  October  1745,  but  made  the  second  will  on  the  19th  Decem- 
ber 1745.  New  will  implies  entire  mutatio  voluntatis;  sufficient  proof 
there  was  a  new  executor  named  in  second  will.  Prerog.  Manners, 
formerly  Silvester  against  Roberts.  Prerog.  last  term,  Davies  against 
Davies  and  Evans,  Roll's  Abridgment,  614,  French  aeainst  Montague. 
A  last  will,  that  cannot  be  carried  into  execution,  shallrevoke  a  former 
wii^  Deceased  did  not  destroy  the  last  will ;  there  is  no  proof  that  he 
did ;  no  motive  for  him  to  destroy  it ;  in  order  to  revive,  there  must  be 
express  proof  of  intention  to  revive.  There  are  suspicions  from  whence 
fraud  is  to  be  collected,  Newman  knew  there  was  another  will,Shury  and 
William  both  knew  it,  the  family  suspected  some  fraud.  The  key  bemg  in 
the  hair  trunk  is  a  demonstration  that  Shury  had  been  at  it ;  Damarell 
and  Newman  say  it  was  brought,  by  whom?  For  Shury,  who  had  the 
key,  was  present ;  very  improbable  the  deceased  should  put  this  will 
amongst  the  papers  his  sister  was  to  inspect ;  Shury  left  the  study  at 
Newton  in  a  hurry,  and  therefore  left  the  windows  open ;  Shury  took 
the  key  of  the  chambers  in  the  Temple. 

Dr.  Pinfold,  in  reply. — ^Parol  evidence  admissible  in  cases  of  fraud. 
They  should  show  a  fraud,  but  it  is  far  otherwise ;  nobody  saw  the  last 
will  after  it  was  executed  ;  presumption  that  testator  destroyed  a  will 
himself  may  be  ousted  by  contrary  proof,  but  not  by  suspicions.  Mrs. 
Helyar  could  have  no  access  to  this  trunk  without  deceased's  knowledge, 
for  he  kept  the  key.  Parol  proof  is  not  sufficient;  the  statute  relates  to 
subsisrting  wills;  the  case  otnitchens  and  Bassett  was  before  the  statute. 
Latter  wills  revoke  former  when  they  both  subsist.  No  determinations 
in  the  cases  of  Manners  and  Roberts,  Shipway  and  Shipway,  and  Jenkins 
and  Williams.  Deleg.  1714,  Whitehead  and  Jennings,  the  judgment  was 
founded  on  deceased's  sending  for  a  person  to  make  a  new  will  on  his 
death-bed.  Prerog.  1718,  Burt  and  Burt,  in  1687  John  Burt  made  his 
will,  and  his  wife  executrix,  in  1713  he  made  another,  in  which  one  Read 
and  she  were  executors,  which  he  destroyed  by  cancellation,  and  she 
burnt  it  after  deceased's  death.  She  prayed  probate  of  first  will,  the 
brother  pleaded  the  last  will  as  a  revocation;  the  first  will  was  found 
among  old  papers  of  no  value,  the  first  will  was  not  propounded.  They 
have  in  this  case  presumed  the  contents  of  the  second  will.  Nothing 
certain  from  Darley's  evidence ;  the  law  has  not  prescribed  any  certain 
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act  to  revive ;  no  circumstances  to  show  the  deceased  intended  to  die  in- 
testate. 

Dr.  Smallbrooke,  same  side. — The  will  of  1745  could  not  revoke  the 
former,  because  it  was  not  inconsistent  with  it.  Supposing  there  was 
another  executor,  it  would  not  follow  that  the  wills  were  inconsistent. 
Statute  of  frauds  does  not  relate  to  revivals.  Declarations  are  suiScient 
to  revive. 

Dr.  Clarke,  same  side. — The  deceased  cancelled  the  last  will  to  revive 
the  first,  as  appears  from  preserving  the  first.  Hole  and  Dridge  on  their 
second  examination,  and  not  before,  say  the  key  was  in  the  trunk. 

Judgment. 

Sir  George  Lee. 

I  took  time  to  consider  this  case,  and  on  the  9th  January,  1754,  gave 
sentence  against  the  will  propounded. 

I  was  of  opinion  that  the  statute  of  frauds  did  not  relate  to  parol  evi- 
dence of  the  facts  of  a  subsequent  will  with  different  executor,  but  only 
prohibited  the  revoking  of  a  written  will  for  personal  estate  by  parol. 
That  the  question  here  was  only  whether  parol  evidence  shall  not  be 
allowed  to  prove  a  matter  of  fact.  That  there  was  no  more  danger  of 
perjury  in  receiving  parol  evidence  in  this  than  in  all  other  cases.  That 
the  cases  cited  clearly  proved  that  parol  evidence  ought  to  be  received. 

In  the  case  of  Hitchens  and  Bassett,  2  Salk.  592,  though  Sir  Henry 
Killigrew  made  both  wills  long  before  the  statute  of  frauds  which  was 
enacted  in  1677,  yet  the  cause  was  tried  long  after,  viz.  in  1688,  as  ap- 
pears from  Hardres,  Salkeld,  and  other  reports.  Now  if  the  statute  had 
prohibited  receiving  parol  evidence  to  prove  a  latter  will  which  did  not 
then  appear,  it  is  not  to  be  imagined  but  that  the  counsel  for  the  first 
will  would  have  insisted  on  it  as  an  absolute  bar,  but  no  hint  of  such  ob- 
jection was  given  in  any  of  the  reports. 

Though  there  were  no  final  determinations  as  to  this  point  to  the  cases 
of  Manners  and  Rogers  in  1747,  of  Shipway  and  Shipway  in  1750,  or  of 
Jennings  and  IViUiams  in  the  same  year,  yet  the  admission  of  the  allega- 
tions pleading  subsequent  wills  as  revocations  of  former,  though  the  latter 
did  not  appear,  showed  that  Dr.  Bettesworth  was  of  opinion  that  parol 
evidence  was  to  be  received,  and  also,  that  the  latter  non-appearing  wills, 
if  they  were  independent  ones,  would  revoke  the  former,  otherwise  it  had 
been  to  no  purpose  to  admit  the  pleas. 

That  the  cases  of  Stacey  and  Dickins,  1  Phill.  415,  [1  Eng.  Eccl.  Rep. 
127,]  in  1724,  of  Vanier  and  Hue  in  1731,  of  Burt  and  Burt  in  the  Pre- 
rog.  in  17)8,  and  particularly  the  case  of  Whitehead  and  Jennings  in 
the  Deleg.  in  1714,  all  fully  proved  parol  evidence  to  prove  subsequent 
non-appearing  wills  was  to  be  received ;  and  lastly,  the  case  of  Sellars 
and  Garnet,  1  Phill.  430,  [1  Eng.  Eccl.  Rep.  133,]  in  the  Prerog.  in 
October,  1746,  was  full  to  this  point,  for  there  an  executed  will  was  held 
to  be  revoked  by  a  will  wrote  while  the  testator  was  alive,  but  he  died 
before  it  was  brought  to  him ;  and  the  contents  were  proved  by  witnesses 
who  heard  him  give  the  instructions  agreeable  to  what  was  wrote  down. 
It  was  insisted  that  this  parol  evidence  could  not  be  received ;  that  it 
was  to  revoke  a  written  will  by  parol  only,  contrary  to  the  statute ;  but 
both  Dr.  Bettesworth  in  the  Prerogative  and  the  Delegates  who  affirmed 
his  sentence  in  1751  were  of  opinion  that  it  was  a  will  in  writing;  that 
the  parol  proof  of  the  ii^structions  ought  to  be  received,  and  that  it  was 
not  a  case  within  thestatute  of  frauds. 
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Secondly,  I  was  of  opinion  that  the  evidence  in  this  case  to  prove  the  * 
factum  of  a  latter  vfrill,  and  that  a  different  executor  was  named  therein, 
was  sufficient  as  to  the  fact  that  the  deceased  did  make  a  will  in  1745. 
It  was  fully  proved  by  two  subscribing  witnesses,  who  swore  that  the 
third  witness  was  since  dead ;  and  as  to  the  contents,  though  they  were 
proved  only  by  Darley,  who  swore  that  to  the  best  of  his  remembrance 
and  belief,  Mrs.  Johanna  Hclyar  was  both  executrix  and  residuary  lega- 
tee in  the  will  of  1745 ;  yet  he  was  strongly  supported  by  circumstances ; 
viz.  from  the  deceased's  displeasure  to  his  nephew,  from  the  satisfaction 
he  expressed  at  his  sister's  making  her  will  in  his  favour, from  his  decla- 
^  ration  that  he  would  make  his,  and  his  making  one  soon  after,  and  from 
*  his  having  at  that  time  lost  all  hopes  of  succeeding  to  his  nephew's  estate. 
But  without  these  circumstances,  the  evidence  of  Darley  alone  would  be 
sufficient;  for  so  it  was  held  in  the  case  of  Whitehead  ^nd  Jennings,  1 
Phill.  p.  412.  426.  436.  439,  [1  Eng.  Eccl.  Rep.  126.  l32.  136, 137,]  both 
by  Sir  Charles  Hedges  and  the  Delegates ;  for  in  that  case  Robert  Taylor,  ' 
the  writer  of  the  last  will,  deposed  that  Mr.  Keck  the  testator,  executed 
that  will  in  the  presence  of  himself  and  James  Smith,  and  Edward  Few- 
trell ;  and  as  to  the  contents,  he  deposes  that  to  the  best  of  his  remem- 
brance and  belief,  the  deceased  had,  by  his  said  will,  made  Whitehead, 
his  said  wife's  youngest  son  his  executor;  and  to  an  interrogatory  said 
he  could  now  remember  but  one  legacy  in  said  will,  viz.  100/.  to  Mr. 
John  Tolson.  Smith  swore  he  did  not  know  whether  the  paper  he  saw 
the  deceased  execute  was  a  will  or  any  other  writing,  and  Fewtrell  swore 
be  believed  it  was  a  will  he  saw  the  deceased  execute,  but  knew  not  the 
contents  and  there  was  no  other  witness  to  that  point.  So  that  the  evi- 
dence upon  this  head  in  the  present  case  is  stronger  than  the  evidence 
was  in  that  case. 

Thirdly,  I  was  of  opinion  that  the  executing  of  a  second  will  of  a  dif- 
ferent purport  was  by  law  a  revocation  of  the  first,  though  the  second 
does  not  now  appear. 

All  the  authorities  that  had  been  cited  from  the  text  law,  and  from  the 
commentators,  showed  it;  all  the  books  said  the  first  will  is  revoked  by 
the  completion  of  the  second.  The  revocation  does  not  depend  on  the 
keeping  and  preserving  of  the  last  will ;  the  cases  cited  show  the  same. 
In  the  case  of  Burt  and  Burt,  I  Phill.  p.  412.  429,  [1  Eng.  Eccl.  Rep. 
126.  132,]  the  deceased  was  declared  to  have  died  intestate,  because  he 
had  made  a  subsequent  will  which  had  revoked  the  first,  though  it  was 
afterwards  cancelled,  and  did  not  appear. 

So  in  the  case  of  PPhitehead  and  Jennings,  though  the  deceased  on  his 
death-bed  declared  his  disapprobation  of  his  first  will,  yet  these  declara- 
tions could  not  have  revoked  it  since  the  statute  of  frauds ;  the  Court 
must  have  pronounced  for  the  first  will,  if  they  had  not  decreed  it  to  have 
b3en  revoked  by  making  the  second  will,  which  it  was  found  the  testator 
did  afterwards  himself  burn. 

Fourthly,  I  was  of  opinion  that  the  deceased  must  have  been  presumed 
to  have  destroyed  the  latter  will  himself,  because  it  had  never  been,  so 
far  as  appeared,  out  of  his  custody  (a)  from  the  time  it  was  executed. 
There  was  no  proof  that  Shury  ever  saw  it — nothing  to  affect  him  but 
mere  surmises  grounded  on  slight  circumstances ;  for  as  to  the  key  being 

(a)  Richard*  ▼.  Mumford,  2  Phill.  23.  [1  Ed^.  EccL  Refk  170.]  Frefnum  v.  Gibbons,  Pre. 
rogr.  1793.  2  Hagg.  328.  346.  [4  Eng.  EccL  Rep.  141.J  Colvitt  v.  Frastr,  2  Hagg.  266.  [4 
Eng.  EccL  Rep.  113.] 
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in  the  hair  trunk,  the  evidence  was  as  strong  on  one  side  as  the  other. 
No  evidence  to  affect  Shury's  character;  I  could  not  then  presume  hini 
guilty  of  suppressing  a  will ;  and  if  I  could  suppose  him  capable  of  doing 
the  act,  I  must  go  further,  and  suppose  he  was  bribed  lo  do  it  by  Mr. 
Hetyar,  who  alone  could  receive  advantage  thereon ;  but  there  was  not 
the  least  colour  from  the  evidence  to  suppose  him  capable  of  doiog  such 
an  action. 

Fifthly,  and  which  was  the  main  question,  I  was  of  opinion  that  the 
deceased  had  not  done  any  act  sufficient  to  revive  the  will  of  174'^ ;  his 
having  destroyed  the  last,  and  preserved  the  first  will,  were  not  acts 
sufficient  for  that  purpose.  There  must  be  to  revive,  a  republication  or 
some  express  declaration  of  the  testator  that  he  would  have  the  first  ope- 
rate as  his  will;  the  authority  from  Yinnius,  Inst.  lib.  2,  tit.  17,  s.  6,  n. 
3,  was  full  to  that  purpose,  and  his  opinion  was  founded  on  the  Text 
Law,  (T.  de  bon.  poss.  sec.  tab.  lib.  37,  tit.  11, 1.  11,  n.  2.  In  the  cases  of 
Vanier  and  Hue^  and  otStacey  and  Dickins,  the  testator's  intentions  that 
the  first  will  should  operate  were  fully  proved.  And  in  the  case  of  Burt 
and  Burt,  where  no  such  intention  was  proved,  the  deces^d  was  pro- 
nounced to  die  intestate. 

In  the  case  of  Lewis  and  Bvlkeley  (n),  Deleg.,  1732,  Mary  Williams 
made  her^will  while  sole,  afterwards  married  Dennis  Hampton,  whom 
she  survived,  and  at  his  death  left  the  said  will  uncancelled,  and  very 
near  her  death  declared  she  considered  it  as  her  will ;  but  notwithstand- 
ing, a  very  full  commission  of  Delegates  (there  being  five  Judges  and 
ei^ht  Civilians)  pronounced  her  to  have  died  intestate,  because^  as  the 
will  was  destroyed  by  her  marriage,  a  republication  was  necessary  to 
revive  it 

In  the  case  of  Whitehead  and  Jennings,  the  testator  did  himself  de*' 
stroy  the  last  will,  and  he  kept  the  first  amongst  papers  of  the  ereatest 
consequence ;  if  he  had  died  without  declaring  any  thing  about  the  first, 
(and  he  did  not  declare  his  dislike  of  it  till  within  five  or  six  hours  of  his 
death)  and  the  Court  had,  from  the  circumstances  of  the  safe  custody  of 
the  first,  and  his  own  destroying  the  last,  pronounced  for  the  first,  it  is 
clear  from  the  evidence  that  a  will  would  have  been  established  which 
was  not  agreeable  to  the  testator's  mind. 

The  same  probably  would  have  been  the  case  here,  for  the  dislike  the 
deceased  showed  to  his  nephew  made  it  very  improbable  he  should  intend 
to  revive  the  will  of  174|J. 

When  a  testator  has  done  a  deliberate  act  to  destroy  a  will,  it  would 
be  very  dangerous  to  construe  it  to  be  revived  on  surmises  and  conjec- 
tures only. 

Upon  the  whole,  therefore,  I  was  of  opinion  to  pronounce  against  the 

(a)  Vide  sup.  p.  361.  The  foUowiDg  obeervationfl  are  to  be  foond  in  this  case  in  Bora**  Eq- 
cleaiastical  Law :  **  And  although  the  will  be  made  before  marriage,  and  the  wife  survive  the 
husband,  yet  it  seemcth  that  the  will  shall  not  revive  upon  the  huslMnd'a  death.  As  in  the  case 
of  Mrs.  Ijewis  some  ^ears  a^  before  the  Delegates :  Mrs.  Lewis,  a  widow,  made  a  will,  sooa 
after  whicb  she  married  agam :  in  some  time  her  second  husband  died,  and  she  again  became  a 
widow,  without  any  children  by  either  husband.  The  will  which  she  made  in  her  first  widow^ 
hood  remained,  and  being  found  afler  her  death,  the  question  was  whether  it  was  a  good  will  or 
not  The  counsel  for  the  will  cited  many  authorities  from  the  civil  law,  and  showed  that,  among 
the  Romans,  if  a  man  made  his  will,  and  was  afterwards  taken  captive,  such  will  revived  and 
became  again  in  force  by  the  testators  repossessing  his  liberty.  But  it  was  observed,  oo  the 
other  hand,  that  marriage  is  %  volootary  act,  captiv^y  t^  effect  of  coippqlaion/*— 4  Buro.  £. 
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▼alidity  of  the  will  of  12th  February,  1742,  and  gave  sentence  accord- 
ingly, but  without  costs. 

N.  B.  Mr.  William  Helyar  has  appealed  to  the  Delegates,  and  prayed 
a  commission  (a)  to  Lords  Spiritual  and  Temporal ;  but  on  hearing  coun- 
sel, the  Lord  Chancellor  granted  it  only  to  Judges  and  Civilians,  (fr), 
because  the  questions  in  the  cause  turned  upon  points  of  law.  The 
cause  was  afterwards  argued  (c),  and  Mr.  Helyar  renounced  his  appeal, 
and  consented  that  the  cause  should  be  remitted  back  to  the  Prerogative 
Court ;  and  upon  the  remission  being  brought  in,  I  decreed  administra- 
tion to  the  sister  and  only  next  of  kin,  on  the  14th  January,  1757. 

(tf)  The  oomiDMiioo  was  addrofsed  to  Mr.  Justice  Wright,  Mr.  Joatico  Clive,  Mr.  Buron 
Leggv,  Sir  Robert  Salusbury,  Drs.  Walker,  Jenner,0#llier,  and  flarria. 

(6)  See  the  reasons  aasifned  for  this  limitatioa  by  Lord  Chancellor  Hardwicke,  3  Atkyns, 
798. 

(e)  This  oanae  was  oompKnnisfd  in  the  Coort  of  Delentet,  and  was  not,  I  apprehend,  argaed 
before  that  Court  on  the  part  of  Mr.  William  Helvar ;  it  was  set  down  lor  argument  on  13th 
January  J 757,  and  tlic  entry  in  the  Delegates'  Book  is  as  folfows: 

^  **  Helyar  against  Helyar  and  o6ber«,  for  information  and  sentence  at  the  petition  of  the  proctors 
on  alt  sides : 

**  Farren  exhibited  a  special  proxy  under  the  hand  and  seal  of  William  Helyar,  Esq.  the  party 
appellant  in  tliis  cause,  and  by  virtue  thereof  renounced  the  appeal  heretofore  interposed  in  this 
cause,  on  the  part  and  belialf  of  the  said  William  Helyar,  and  consented  that  Uie  cause  iihoold 
be  remitted  to  the  judge  from  whom  the  same  ia  appealed,  l^e  JudgOH  having  heard  an  advo- 
cate on  behmlf  of  Johanna  Hdyar,  spinster,  the  party  appellate  in  this  cause,  did,  by  their  inter- 
locutory decree,  having  the  force  and  effect  of  a  definitive  sentence  in  writing,  at  ihe  pcution  of 
Major,  decree  this  cause,  with  all  its  incidents  and  eroergents  and  things  whatsoever,  to  be  re- 
mitted to  the  Judge  from  whom  the  same  is  appealed,  in  the  presence  of  Stevens  and  fiellas,  not 
opposing  the  same." 

The  case  of  Helyar  was  pressed  upon  the  Coort  of  K.  B.  by  Mr.  Dunning  as  a  high  authority 
in  support  of  an  intestacy,  when  he  argued  Olaxier*8  arse,  and  he  also  seems  to  have  been  under 
the  imprcasion  that  the  case  had  been  decided  after  argument  by  the  Court  of  Dekgateb.*'— See 
4  Burr.  p.  Q^ia  Lord  Mansfield  and  Mr.  Justice  Tates  both  advert  to  Helyar's  case  in  thei. 
judgment  in  Gaoingkt  v.  Otqxier. 


Dr.  BOUCHIER  against  HQRNGOLD  and  Others.— p.  515. 

An  interest  estaUisbed  in  t  pedigree  cause.    Executors  of  the  asserted  next  of  kin  condemned 

in  costs. 


MILLIN6T0N  against  SORSBY  formerly  calling  herself  TUR- 

BUTT.— p-  525. 

A  release  fhm  t  party  in  distribution  to  the  administratrix  of  an  intestate,  held  to  be  good  till  it 
should  be  set  aside  in  a  coort  of  equity ;  and  a  bar  also  to  a  demand  for  an  inventory  and  ac- 
count ;  but  not  to  be  a  bar  to  calling  in  the  administration,  for  the  purpose  of  putling  the  ad- 
ministratrix OQ  proof  of  her  marriage. 

Db.  Hay,  for  Sorsby. — Benjamin  Turbutt  died  1st  November  1751 ; 
left  Elizabeth,  his  wife,  now  Sorsby,  and  Mar^ret  M illinglon,  his  daugh- 
ter. 15th  November  1751,  widow  took  administration,  and  agreed  with 
Millington  and  her  husband  to  make  immediate  distribution  ;  made  an 
inventory  and  account)  and  on  6tb  April  175a  Margaret  and  her  husband 
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gave  her  a  release  in  full ;  in  September  1751  the  daughter  cited  her  16 
show  cause  why  the  administration  should  not  be  revoked,  and  granted 
to  the  daughter,  upon  suggestion  that  Elizabeth  was  not  deceased's  wife, 
and  to  bring  in  an  inventory.     We  oSer  the  release  in  bar  to  any  suit. 

Dr.  Pinfold,  for  Millington. — William  Millin^toni  Margaret's  hus- 
band, at  nrst  refused  to  sign  the  release,  but  at  last  did  sign  it,  under 
threats  of  being  arrested.  The  share  Millington  has  received  is  210/. 
16^.  6^d.  but  much  more  was  due  to  her. 

Affidavit  for  Sorsby. 

William  Watts  proves  distribution,  and  that  the  release  was  drawn 
by  consent  of  parties  and  was  voluntarily  executed  in  presence  of  Mil- 
lington's  attorney. 

Affidavit  for  Millington. 

William  Millington  swears  he  did  not  know  of  the  release,  till  it  was 
tendered  to  him  to  sign.  Swears  he  was  indebted  to  Sorsb>'s  husband,, 
who  threatened  to  arrest  him,  which  induced  him  to  sign  the  release. 

James  Thompson,  to  the  same  purpose. — Says  he  persuaded  Milling- 
ton to  si^n  it,  for  fear  of  being  ruined  by  an  arrest. 

Dr.  Hay. — Prerog.Sept.  1746,  WUliams^nA  Roieris,  a  general  release 
held  to  be  a  bar  to  a  suit,  and  the  Court  would  not  try  the  validity  of  it. 

Judgment. 

Sir  Georgb  Lee. 

I  was  of  opinion  I  could  not  inquire  how  the  release  was  obtained. 
I  must  take  it  to  be  a  good  one  till  it  was  set  aside  by  a  court  of  equity, 
and  consequently,  that  it  was  a  bar  to  calling  for  an  inventory  and  ac- 
count, but  with  respect  to  the  validity  of  the  administration  it  was  not  a 
bar;  the  release  was  signed  upon  the  supposition  that  Sorsby  was  law- 
ful administratrix,  but  if  she  was  not  the  widow  she^had  no  title  to  the 
administration,  and  therefore,  I  was  of  opinion,  she  must  bring  in  the  ad^ 
ministration,  and  plead  her  marriage,  in  order  to  show  cause  why  the 
administration  should  not  be  revoked;  and  I  decreed  accordinslv. 

The  proctor  for  Sorsby  prayed  that  Margaret  Millington  might  be 
ordered  to  bring  the  money  she  had  received  for  her  share  of  the  distri- 
bution into  Court;  but  I  was  of  opinion  it  was  properly  her  own  money, 
and  that  she  ought  not  to  bring  it  into  Court,  unless  her  interest  as 
daughter  was  denied* 


TAYLOR  against  TAYLOR.— p.  527. 

AdTninifltralion  to  the  estate  of  on  intestate  contested  bv  two  persons,  who  each  claimed  to  be 
his  widow.  Administration  pendente  lite  granted  to  the  nominee  of  the  one  who  was  living 
with  him  at  the  time  of  his  death,  the  nominee  to  lodge  the  money  as  received  in  the  bank.. 

Thomas  Taylor  died  intestate.  Ann  Addis  claims  to  have  been  mar- 
ried to  him  30th  June  1738.  Mary  Grant  claims  to  have  been  married 
to  him  on  6th  September  1747.  They  denied  each  other's  interest,  and 
they  have  respectively  pleaded  their  marriages,  which  were  both  at  the 
Fleet.  The  deceased  kept  a  public-house.  Both  sides  agreed  the  estate 
was  perishable,  and  that  it  was  necessary  to  have  an  administrator  pen- 
dente lite.  Ana  Addia  named  Richard  Lawler;  Mary  Grant  named  ELicb- 
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ard  Havergill ;  both  offered  to  give  security  in  2000/.  and  the  two  persons 
named  for  administrators,  and  their  respective  securities,  were  reported 
sufficient  by  the  officer  of  the  court,  and  there  was  no  objection  to  any  of 
them,  except  that  the  securities  proposed  on  the  part  of  Mary  Grant  were 
said  to  be  creditors  of  deceased's  estate,  but  there  was  no  evidence  of  that 
fact.  Ann  Addis  offered  that  the  effects,  as  soon  as  they  were  collected, 
should  be  lodged  in  the  bank  in  the  names  of  the  administrator  and  of  the 
i-egister  of  the  court.  Mary  Grant  thereupon  made  the  same  offer.  Grant 
lived  with  deceased  at  his  death,  and  has  ^iven  in  an  inventory  of  his  estate. 
Ann  Addis  could  only  give  in  a  declaration,  she  having  none  of  the  effects 
in  her  hands,  and  at  the  time  Addis  pleads  that  she  married  deceased,  it 
appeared  from  an  affidavit  of  a  person  unconcerned  in  the  cause,  that  he 
lived  with  another  woman  as  his  wife. 

Affidavits  for  Grant. 

Mary  Grant. — Deponent  knew  the  deceased,  and  knows  Mary  Grant, 
alias  Taylor;  has  been  informed,  and  believes,  deceased  in  1736  married 
Isabella  Noble,  who  died  in  August  1747 ;  sets  forth  the  places  they  lived 
at;  they  had  two  children;  one  born  in  1731),  the  other  in  1740;  exhi- 
bits and  proves  certificates  of  their  baptisms  as  the  lawful  children  of 
deceased ;  says  Richard  Havergill  is  an  housekeeper ;  gives  him  a  good 
character. 

Henry  Crockford. — Proves  Mary  Grant  publicly  lived  with  the  de- 
ceased as  his  wife,  at  his  death. 

Affidavit  to  prove  the  estate  is  perishable. 

Judgment. 

Sir  George  Lee. 

No  affidavits-were  exhibited  on  the  part  of  Addis.  Upon  these  affida- 
vits, and  particularly  in  consideration  that  Mary  Grant  lived  with 
deceased  as  his  wife  at  his  death,  and  by  that  means  became  properly 

S assessed  of  the  effects.  I  decreed  administration  pendente  lite  to  Richard 
avergill,  her  nominee,  underling  a  monition  to  lodge  the  money  in 
the  bank  pursuant  to  the  offer  in  acts  of  court ;  and  he  being  in  court,  I 
swore  him  administrator,  and  admonished  him  accordingly. 


SHAND  against  GARDINER.— p.  529. 

An  allegation  admitted  in  an  interest  loit 

Dr.  JJay^  for  Francis  Shand. — John  Shand  died  intestate  in  1747,  left 
Alice  Shand,  his  widow,  who  took  administration ;  she  is  since  dead,  and 
left  effects  unadministered.  She  made  her  will,  and  appointed  Joseph 
Gardiner  her  executor  and  residuary  legatee.  He  entered  a  caveat. 
Francis  Shand  warned  it,  and  prayed  administration  de  bonis  non  as 
cousin-german  and  next  of  kin  to  John  Shand.  Gardiner  denied  his 
interest,  and  we  now  offer  an  allegation  pleading  her  relationship.  The 
allegation  deduced  a  pedigree  from  the  common  ancestor,  but  was  not 
supported  by  any  exhibits,  or  times  or  places  of  the  several  marriages, 
but  only  pleaded  cohabitation,  owning,  and  general  reputation  of  the 
respective  persons  as  husbands  and  wives,  and  of  their  children  as 
legitimate. 
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ft 

Judgment. 
Sir  GfiOROE  Leb. 

I  admitted  the  allegation,  especially  as  it  was  a  pedigree  of  persons  in 
low  rank,  who  could  not  be  supposed  to  have  any  writings,  iic.  to  exhibit* 


COX  against  THOMPSON.— p.  529. 

The  revocation  of  a  wUl  eatabluhed. 

Dr.  Hay,  for  Richard  Cox. — Elizabeth  Street,  widow,  deceased,  made 
her  will  on  27th  January  1752,  and  appointed  Richard  Cox  executor* 
and  gave  him  most  of  her  effects.  She  died  2d  May  1752.  Caveat 
entered  by  Smith  alias  Thompson,  deceased's  father.  Cox  warned  it. 
Bellas  appeared  for  Thompson.  Cox  denied  him  to  be  father  to  deceas- 
ed, but  propounded  the  will,  and  allowed  him  to  be  a  contradictor. 
Bellas  propounded  Thompson*s  son's  interest  as  father.  1  Sess.  Hii. 
1753,  Bellas  gave  an  allegation,  pleading  a  revocation  of  all  former  wills. 
3  Sess.  Hil.  1753,  Cox  admitted  a  pauper.  6th  March  1753,  Thompson's 
interest  pronounced  for,  but  without  costs,  because  Thompson  had  gone 
by  different  names,  and  there  was  no  evidence  to  affect  Cox  with  the 
knowledge  of  his  being  deceased's  father.  The  questions  now  are,  first, 
whether  the  will  propounded  is  sood ;  secondly,  whether  it  is  revoked. 
Instructions  given  by  deceased.  Will  duly  executed  in  presence  of 
three  witnesses;  the  will  wrong  dated;  deceased  thereupon  ordered  a 
new  one  to  be  made,  which  she  duly  executed.  She  lost  that  will,  and 
then  she  made  and  executed  the  present^will.  The  paper  pleaded  as  a 
revocation  is  dated  29th  April  1752 ;  it  was  obtained  by  her  father,  by 
undue  application  to  her  on  her  death-bed. 

Dr.  BtUeswortk  contra,  for  Thompson. — Deceased  died  a  widow  with- 
out children.  Admit  factum  of  the  will.  Cox,  who  is  a  married  man, 
and  has  four  children,  lived  in  adultery  with  deceased,  and  kept  her 
constantly  drunk.  In  her  illness  she  was  very  desirous  to  see  her  father 
and  mother;  they  were  privately  sent  for,  and  came  to  town  to  her. 
She  desired  her  father  to  go  to  Mr.  Bygrave  and  get  a  revocation  made. 
Four  witnesses  prove  it.  Pray  the  Court  will  pronounce  for  the  revo- 
cation and  for  an  intestacy. 

Judgment. 

Sir  George  Lee. 

Witnesses  for  Cox  fully  proved  the  will,  and  on  the  other  hand  the 
witnesses  for  Thompson  as  fully  proved  the  revocation.  I  therefore 
pronounced  the  deceased  to  be  dead  intestate ;  in  this  part  of  the  case,  it 
fully  appeared  that  Cox  knew  Thompson  was  the  deceased's  father  when 
he  denied  his  interest,  and  therefore  costs  were  praj^ed  against  him  to 
the  time  he  was  admitted  a  pauper;  but,  though  he  bad  in  all  respects 
behaved  very  ill,  yet  as  he  was  a  pauper,  and  had  nothing  to  pay,  I  did 
not  condemn  him  in  costs,  because  Thompson  could  huve  no  real  benefit 
therefrom,  but  could  only  gratify  his  resentment  by  laying  Cox  in  gaol, 
perhaps  for  his  life. 


1  Leb,  536.  441 

ARCHES  COURT  OF  CANTERBURY.  5^/ 

BIRD,  alias  BELL,  against  BIRD.— p.  5dL 

An  allegation  in  a  suit  touching  the  Talidity  of  a  marriage,  pleading  irrelevant  matter,  rejected. 

Dr.  Har/y  for  Mrs.  Elizabeth  Bird. — Thomas  Bird  brought  a  suit  of 
nullity  of  marria^  against  his  wife,  Elizabeth  Bird,  by  reason  of  her 
former  marriage,  m  the  Commissary  of  St.  Paul's  Court.  She  appealed 
from  admitting  some  articles  of  the  libel.  The  appeal  was  pronounced 
for,  and  now  we  plead  that,  in  April  1722,  she  married  Robert  Bell, 
who,  in  four  or  five  months  after  deserted  her,  and  she  has  never  seen 
him  since;  that  Bird  solicited  her  and  her  parents  to  marry  him,  and 
assured  her,  upon  inquiry,  that  Bell  was  dead ;  that  with  consent  of  her 
parents  she  married  Bird  in  1735  by  license,  and  he  swore  her  to  be  a 
widow,  and  lived  with  him  as  his  wife  till  1750,  when  he  turned  her  out 
of  doors,  and  she  has  had  by  him  eight  children. 

judombnt. 

Sir  Georob  Lbb. 

I  was  of  opinion  there  was  nothing  in  this  allegation  relevant,  and 
therefore  rejected  it,  the  single  question  bein^,  whether  Bell  was  living 
at  the  time  she  married  Bird,  for  if  he  was,  her  marriage  to  Bird  wag 
clearly  void,  and  there  was  not  a  word  in  this  allegation  to  show  Bell 
ivas  dead  at  that  time ;  but  as  the  case  appeared  to  be  very  hard  upon 
the  woman,  I  would  not  conclude  the  cause,  but  gave  her  to  the  first  day 
of  next  term  to  see  whether  she  could  discover  that  Bell  was  dead  before 
she  married  Bird,  and  might  (if  she  could  make  such  discovery)  have  an 
opportunity  to  plead  it. 


HILLYER  against  MILLI6AN.— p.  532. 

The  confeanon  of  the  proctor  of  a  party  oonteating  suit  safficient  proof  of  the  ezhibiti  of  thn 

adverse  party. 


BARTON  against  ASHTON.(a)  p.  533. 

Apjiealfrom  Lincoln. 

Articles  against  a  parish  clerk  for  immoral  coodoct  and  neglect  of  duty,  admitted. 

(a)  Vide  sup.  p.  376. 


BAILY  against  BAILY.— p.  536. 

This  cause  began  originally  in  the  Arches,  by  Letters  of  Request  from  the 

Commissary  of  Lincoln. 

A  divorce  a  mensa  et  thoro,  by  reason  of  adaltery,  pronounced  lor. 

Vol.  v.  56 
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RUMSEY  against  TIZARD.— p.  5g7. 

A  le^tee  brings  a  suit  for  his  legacy.  The  executor  admits  the  legacy,  but  pleads  plene  admin- 
istravit,  and  exhibits  an  inventory  and  account  The  legatee  proceeds  no  further,  and  the 
executor  is  dismissed,  but  without  costs. 

TuNSTALL  TizARD  made  his  will,  and  appointed  his  brother  executor, 
who  proved  the  will,  26th  April  1750.  Rumsey,  a  legatee  therein, 
brought  a  suit  for  the  legacy ;  the  executor  confessed  the  clause  in  the 
will  giving  the  le^cy,  and  tne  identity  of  the  legatee,  but  gave  a  nega- 
tive issue  to  the  libel,  and  pleaded  plene  administravit,  and  exhibited  an 
inventory  and  account,  by  which  it  appeared  he  had  paid  upwards  of 
1 1 1/.  more  than  he  had  received ;  upon  sight  thereof,  the  legatee  declared 
he  would  proceed  no  farther  in  the  cause.  Dr.  Jenner  moved  that  the 
executor  might  be  dismissed  with  costs.  Neither  counsel  or  proctor 
appeared  for  the  legatee. 

Judgment. 

Sir  George  Lee. 

I  was  of  opinion  that  the  executor  ought  to  be  dismissed,  but  that  he 
was  not  entitled  to  costs,  for  the  legatee  had  not  been  guilty  of  any  mala 
fides ;  sufficient  assets  were  to  be  presumed  till  the  contrary  appeared, 
and  in  this  case,  as  soon  as  the  legatee  found  the  executor  had  fully 
administered  he  proceeded  no  further ;  that  I  could  not  agree  to  what 
had  been  urged,  viz.  that  the  legatee  should  have  called  for  an  inventory 
and  account  in  the  Prerogative,  and  so  have  seen  whether  there  were 
assets  before  he  commenced  his  suit  for  the  legacy,  for  that  would  be 
obliging  a  man  to  go  through  a  suit  in  one  court  before  he  could  apply 
for  justice  in  another;  which  I  thought  a  very  extraordinary  circuit; 
but  as  this  was  a  point  of  practice,  and  I  rememoered  no  instance  of  this 
matter  coming  into  question  before,  I  desired  the  opinion  of  the  advocates 
and  proctors.  All  the  advocates  present,  viz.  Vrs.  Patilf  Simpson,  Pin- 
fold, Hay,  Smalbrohe,  and  BeUesu:orih,  unanimously,  and  most  of  the 
proctors,  agreed  with  me  that  the  executor  was  not  entitled  in  this  case 
to  costs,  and  I  accordingly  dismissed  him  without  costs. 


LEWIS  against  OWEN  and  WILLIAMS.— p.  638. 

Ao  appeal  dismissed,  because  it  had  not  been  proeecuted  within  the  time  limited  by  law. 


HON.  ROBERT  HERBERT,  Esq.  v.  HELLYER.— p.  589. 
Appeal  from  Winchester  in  a  cause  for  Tithes. 

A  proceeding  by  a  lay  impropriator,  for  the  recovery  of  tithes  under  3  Ed.  6,  c.  13. 
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PREROGATIVE 


BURROUGHS  against  GRIFFITHS  and  HALL.-^p.  544. 

It  19  not  competent  to  a  creditor  to  dispate  the  validity  of  a  will. 

Where  no  peraon  who  has  a  right  to  oppose  a  will  appears,  the  court  ia  not  bound  ex  officio  to 
call  upon  the  next  of  liin  to«ppear. 

Dr.  Pinfold^  for  Burroughs. — ^James  Strangeways,  Esq.  died  23rd 
December  1753;  left  a  testamentary  paper,  dated  27th  November  1753 ; 
directs  bis  debts  to  be  paid,  and  gives  the  residue  of  his  estate  to  Samuel 
Burroughs,  Esq.  Master  in  Chancery,  and  appoints  him  executor ;  the 
paper  was  not  wrote  or  executed  by  deceased.  We  are  before  the  Court 
with  affidavits  to  prove  the  instructions  for  writing  said  paper,  and  the 
deceased's  intention  in  order  to  obtain  a  probate.  Griffiths  was  the 
deceased's  apothecary,  and  claims  to  be  a  creditor  in  the  sum  of  50/. 
Hall  likewise  claims  to  be  a  creditor,  but  has  not  made  oath  of  his  debt ; 
deceased  was  related  to  Mr.  Burroughs's  wife ;  deceased  declared  to 
Peele  his  great  affection  to  Burroughs,  and  sent  him  to  know  whether 
Burroughs  would  take  the  executorship.  27th  November  1753,  Bur- 
roughs sent  his  clerk,  Mr.  Romans,  to  tell  deceased  he  would  accept  of 
being  his  executor;  deceased  then  gave  instructions  to  Romans,  for 
drawing  his  will ;  he  went  home  and  drew  it,  and  in  the  afternoon  carried 
it  to  deceased,  who  read  and  approved  it,  but  said  it  was  almost  dark, 
and  he  would  sign  it  next  day.  28th,  Romans  came  again ;  deceased 
said  when  he  was  better  he  would  come  to  Burroughs's  chambers  and 
execute  it.  29th  November,  Griffiths  went  to  deceased,  asked  the  nurse 
if  deceased  had  made  a  will  7  she  said  a  paper  was  drawn ;  Griffiths  bid 
her  brinz  it  to  him ;  she  did,  and  he  took  it  away  with  him;  the  next 
day,  Griffiths  took  deceased  away  from  his  lodgings  in  Chancery-Lane, 
and  put  him  into  lodgings  at  Dorman's,  near  Exeter  Exchange ;  there 
deceased  declared  almost  daily,  that  Burroughs  shoujd  be  his  executor. 
Griffiths  wrote  another  will,  in  which  Dorman  was  executor,  but  deceas- 
ed refused  to  sign  it.  Griffiths  has  no  right  by  law  to  oppose  the  will 
as  a  creditor. 

Dr.  Hay,  for  Griffiths. — ^We  as  a  creditor  took  out  a  citation  against 
the  next  of  kin  to  accept  or  refuse  administration  to  deceased  as  dying 
intestate,  or  to  show  cause  why  administration  should  not  be  granted  to 
Griffiths.  A  creditor  may  show  defects  in  a  will,  in  order  to  prove  an 
intestacy  to  make  way  for  an  administration  to  be  granted  to  him.  Dor- 
man  was  a  relation  to  deceased. 

Affidavits  for  Burroughs. 

1.  Magdalen  Hess. — Deponent  was  intimate  with  deceased ;  Burroughs 
assisted  him  in  his  lawsuits ;  deceased  had  great  affection  for  Mr.  Bur- 
roughs, who  was  his  near  relation ;  believes  deceased  intended  to  give 
his  efiects  to  Burroughs. 

2.  John  Romans. — 3.  Thomas  Wilkinson. — John  Romans  says  Bur- 
roughs sent  deponent  m  November  to  tell  deceased  Burroughs  consented 
to  be  his  executor,  deceased  then  desired  deponent  to  draw  his  will  for 
him,  and  gave  him  instructions  that  his  debts  should  be  paid,  and  Bur- 
roughs to  be  his  executor  if  he  would  take  the  trouble,  and  to  have  the 
residue ;  deponent  wrote  said  instructions,  and  then  drew  the  will  agree* 
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able  to  them  and  carried  it  in  the  afternoon  to  deceased,  and  took  Wil- 
kinson with  him ;  deceased  read  it  in  presence  of  deponent  and  Wilkin- 
son ;  deceased  said  he  understood  the  contents,  and  desired  deponent 
would  call  the  next  day  about  noon  and  he  would  then  execute  it ;  about 
two  at  noon  next  day,  26th  November,  deponent  and  Wilkinson  went 
again  to  deceased,  the  deceased  then  said,  he  was  sorry  to  give  them  so 
much  trouble,  but  he  would  come  when  he  was  better  to  the  chambers, 
meaning  Mr.  Burroughs's  chambers,  and  execute  it  there;  deponent 
never  saw  deceased  afterwards ;  believes  he  approved  the  will,  because 
he  did  not  object  to  it ;  deceased  afterwards  was  removed  to  another 
lodging.  Wilkinson  deposes  the  same  as  Romans,  says  deceased  read 
over  the  paper,  and  said  he  understood  the  contents  of  it ;  deceased  was 
very  weak. 

4.  Ann  Fear. — Deponent  was  nurse  to  deceased  at  Chancery-Lane;  in 
November,  deceased  told  Mr.  Peele  he  was  desirous  to  make  his  will,  and 
Mr.  Burroughs  his  executor.  2*4  th  November,  Romans  made  a  will  for 
deceased,  brought  it  and  left  it  on  the  table  with  deceased ;  deponent  put 
it  in  a  drawer.  29th  November,  Griffiths  asked  deponent  where  the 
will  was,  and  bid  deponent  fetch  it  to  him ;  deponent  did  so  without  de- 
ceased's knowledge,  and  he  put  it  in  his  pocket  and  carried  it  away ;  de- 
ponent afterwards  asked  him  for  it,  but  he  would  not  give  it  her. 

5.  George  Dorman,  grocer. — dOth  November,  deceased  was  brought 
to  deponent's  house ;  he  never  went  out  afterwards ;  deceased  while  at 
deponent's  house  expressed  great  regard  for  Burroughs,  and  said  he 
wanted  to  go  to  him  to  settle  his  afiairs,  and  said  to  that  eflfect  the  day 
he  died ;  verily  believes  deceased's  intention  was  to  make  Burroughs  hit 
executor. 

6.  Greoi^  Dorman* — 7.  John  Romans. — George  Dorman  says  Griffiths 
took  lodgings  at  deponent's  house  for  deceased  ;  on  the  30th  November 
he  was  brought  to  deponent's  house  in  a  chair ;  says  Griffiths  told  de- 

Eonent  deceased  twice  asked  in  his  passage  where  they  were  carrying 
im ;  verily  believes  he  was  removed  by  Griffiths  to  prevent  his  execut- 
ing said  will ;  has  often  heard  Griffiths  say  he  was  resolved  to  prevent 
deceased's  executing  said  will,  for  he  would  not  have  Burroughs  for  his 
paymaster ;  Griffiths  kept  said  will  till  deceased  was  dead.  Griffiths  told 
deponent  he  would  arrest  deceased  for  his  debt,  but  deponent  begged 
him  not ;  if  deceased  lived  a  day  longer  Griffiths  would  have  removed 
him  from  deponent's  house;  deceased  frequently  said  he  wanted  to  go 
to  settle  his  afiairs ;  believes  deceased  thought  he  should  recover ;  be  died 
suddenly.    John  Romans  says  he  received  the  will  from  Dorman. 

8.  George  Dorman. — 9.  Elizabeth  Winterburn. — Winterburn  saysde^ 
ceased  was  brought  to  Dorman's  by  Griffiths ;  deceased  daily  talked  of 

foin^  to  Mr.  Burroughs  to  settle  his  affairs ;  deponent  one  day  locked 
im  in  his  room  to  prevent  his  going,  he  not  being  fit  to  go  abroad.  Grif- 
fiths wrote  a  will  for  deceased,  in  which  Dorman  was  executor;  he  and 
Dorman  went  to  deceased  with  it,  and  Griffiths  read  it  to  deceased ;  de- 
ceased told  deponent  with  great  vehemence,  that  he  should  ha,ve  gone 
mad  if  he  had  signed  it,  for  Mr.  Burroughs  was  to  be  his  executor.  Dor- 
man says  Griffitns  wrote  said  will  of  his  own  accord  without  deceased's 
knowledge;  deceased  refused  to  sign  it,  and  was  very  angry  with 
Griffiths ;  deponent  daily  heard  deceased  declare  his  intention  to  make 
Burroughs  his  executor. 

10.  Joshua  Peele,  Gent.-*  Deponent  was  solicitor  for  deceased  in  his 
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law  fiuits.  27th  November  last,  viz.  1753,  Griffiths  told  deponent  de- 
ceased was  very  ill ;  deponent  went  to  deceased  and  advised  him  to  make 
his  will;  deceased  intimated  he  should  be  glad  if  Mr.  Burroughs  would 
be  his  executor ;  deponent  told  deceased  he  would  acquaint  Burroughs 
therewith ;  he  desired  deponent  would ;  deponent  did  that  day  tell  Bur- 
roughs,  (who  expressed  a  regard  for  deceased,)  and  said  he  would  send 
to  Him.  28th  November,  deponent  met  Griffiths,  and  told  him  he  sus- 
pected he  had  been  endeavouring  to  get  deceased  to  make  a  will ;  de- 
ponent denies  he  said  to  Griffiths,  "  Surely  Master  Burroughs  can't  be 
endeavouring  to  get  a  will  from  deceased,''  or  that  Burroughs'^  name 
was  mentioned;  believes  Griffiths  prevailed  on  deceased  to  go  to  Dor- 
man's. 

Affidavits  for  Griffiths. 

Thomas  Griffiths. — Deceased  was  indebted  to  deponent  50/.  26th 
November  last,  Mrs.  Hess  told  deponent  deceased  was  gone  from  his 
lodgings,  and  asked  deponent  if  he  knew  where  he  was ;  deponent  in- 
quired, and  found  he  was  at  Church's  in  Chancery-lane.  26th  November, 
deponent  met  Peele,  who  told  deponent  somebody  had  brought  a  will  to 
deceased,  and  he  wondered  any  body  should  do  so ;  deponent  said  he 
knew  nothing  of  it ;  Peele  replied, "  Surely  it  can't  be  Master  Burroughs ;" 
deponent  asked  the  nurse  about  the  will,  and  she  gave  it  to  deponent, 
and  after  he  had  read  it  he  returned  it  to  the  nurse,  who  put  it 
into  the  drawer;  deponent  went  again  that  day  to  deceased,  and  deceas- 
ed said  he  wanted  to  go  to  some  other  lodgings;  deponent  asked  him  if 
he  would  fp  to  Mr.  Dorman's,  he  said  ''  Yes,"  and  asked  if  Dorman 
would  receive  him,  and  keep  him  from  signing;  deponent  bid  nurse  give 
him  the  will,  and  deponent  took  it  away  with  him ;  deponent  received  a 
message  from  deceased  to  desire  Dorman  to  come  and  fetch  him,  and  soon 
after  deponent  received  a  message  from  deceased  to  come  and  accompany 
him  to  Dorman's.  30th  November,  deponent  proposed  to  deceased  to 
make  his  will ;  deceased  said  he  would  if  deponent  would  be  his  execu- 
tor; deponent  excused  himself,  but  advised  him  to  make  Dorman  exe- 
cutor ;  deponent  copied  the  will  wherein  Burroughs  was  made  executor, 
only  putting  in  Dorman's  name  instead  of  Burrou^hs's ;  deponent  brought 
it  to  deceased,  and  he  said  he  would  consider  of  it;  cannot  swear  to  the 
words  of  that  conversation. 

Act  read. 

Cesar  Griffiths,  proctor,  alleges  that  deceased  refused  to  execute  the 
will  in  favour  of  Burroughs,  and  is  dead  intestate  *,  has  heard  Pylc,  Dor- 
man, and  Burroughs's  wife  are  deceased's  relations,  but  knows  not  in 
what  degree ;  prays  citation  against  them. 

Dr.  Pinfold's  argument  for  Burroughs. — Griffiths  as  creditor  cannot 
oppose  the  will,  he  can  only  pray  a  constat  of  the  estate ;  the  presump- 
tion that  deceased  had  departed  from  the  will  arising  from  his  declining 
to  execute  it  on  the  27th  and  28th  November,  may  be  ousted  by  proof  of 
his  intention  continuing;  he  declared  he  would  come  to  Burroughs's 
chamber^  to  execute  it.  28th,  Griffiths  took  the  will  away,  and  on  the 
30th  November  he  removed  deceased  into  his  own  custody,  even  then 
deceased  always  gpoke  of  Burroughs  as  his  executor,  and  of  going  to  him 
to  settle  his  affairs;  therefore  he  continued  in  the  same  intention.* 

Dr.  Hay,  contra,  for  Griffiths. — If  a  will  is  invalid  a  creditor  may 
show  it  to  be  so,  that  he  may  obtain  administration  ;  a  creditor  for  that 
reason  may  show  that  a  nuncupative  will  is  not  made  with  the  formali- 
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ties  required  by  the  statute;  in  this  case  there  is  only  one  witness  who 
deposess  to  the  instructions,  and  giving  them  is  the  only  act  deceased  did 
in  support  of  the  will ;  but  his  refusing  to  execute  it  when  he  had  an 
opportunity  both  on  the  27th  and  26th  November,  and  his  never  execut- 
ing it  afterwards,  was  clearly  a  departure  from  it  and  rendered  it  in- 
valid, as  was  determined  by  the  Delegates  in  the  cause  of  Williams  and 
Wynne,  (vide  supra,  p.  397,)  and  lately  in  this  court  in  the  cause  of  Lady 
Ann  Jekyll  against  Jekyll,  as  there  is  no  act  of  the  testator  appearing 
upon  the  paper,  the  Court  cannot  grant  probate  of  it  without  first  citing 
the  next  of  kin. 

Judgment. 

Sir  George  Lee. 

I  was  of  opinion  a  creditor  had  only  a  right  to  have  a  constat  of  the 
deceased's  estate,  to  see  whether  there  were  assets  sufficient  to  pay  the 
debts,  but  could  not  controvert  the  validity  of  a  will,  for  it  was  indiffer- 
ent whether  he  should  receive  his  debt  from  an  executor  or  an  adminis- 
trator, and  if  a  creditor  was  admitted  to  dispute  the  validity  of  a  will,  it 
would  create  infinite  trouble,  expense  and  delay  to  executors,  and  there- 
fore I  heard  Di\  Hay's  objections  to  the  will  rather  as  an  amicus  curias 
than  as  counsel  for  Griffiths. 

2ndiy,  I  was  of  opinion,  since  nobody  who  had  a  right  did  appear  to 
oppose  the  will,  that  the  Court  was  not  obliged  ex  officio  to  order  a  cita- 
tion to  issue  to  call  the  next  of  kin ;  if  there  was  evidence  enough  to 
satisfy  the  Court  that  the  paper  before  me  was  the  will  of  the  deceased, 
I  was  sufficiently  founded  to  grant  probate  to  the  executor. 

3rdly,  I  was  of  opinion  the  affidavits  sufficiently  proved  this  will ;  the 
law  did  not  require  more  than  one  witness  to  prove  instructions,  and 
they  were  proved  by  more  than  one  witness  but  in  few  cases;  the  de- 
ceased voluntarily  gave  the  instructions,  sent  to  Mr.  Burroughs  to  know 
if  he  would  be  his  executor;  Mr.  Burroughs  did  not  see  or  influence  him, 
he  read  the  paper,  knew  the  contents,  and  declared  both  on  the  27th  and 
28th  November,  that  he  would  execute  it,  though  he  declined  doing  it 
then ;  after  that  time  it  was  not  in  his  power,  for  both  the  will  and  the 
testator  himself  were  in  the  custody  ot  Griffiths,  who  endeavoured  to 
get  a  will  from  him,  which  the  deceased  refused  to  execute,  and  during 
the  whole  time  he  was  in  custody  to  the  very  day  of  his  death  he  con- 
stantly declared  a  permanency  of  the  same  intention  in  favour  of  Bur- 
roughs, which  differenced  this  case  extremely  from  the  cases  that  had 
been  cited,  for  in  those  cases  there  were  no  declarations  to  show  a  con- 
tinuance of  intention  after  the  testators  had  declined  executing  them; 
and  therefore  I  pronounced  for  the  will, and  decreed  probate  to  Mr.  Bur- 
roughsi  I  observed  that  only  three  relations  to  the  deceased  were  men- 
tioned in  the  act,  two  of  whom  had  clearly  knowledge  of  the  will,  to  wit, 
Dorman,  who  had  made  several  affidavits  in  the  cause,  and  Mrs.  Bur- 
roughs, wife  to  the  executor,  and  yet  they  did  not  think  proper  tooppose 
the  will:  that  creditors  had  not  any  title  by  law  to  administrations,  that 
they  were  only  granted  to  them  by  the  practice  of  the  Court  when 
nobody  else  appeared  to  accept  them;  that  Griffith's  behaviour  had 
been  so  bad,  and  his  affidavit  was  contradicted  in  so  many  particulars  by 
the  other  affidavits,  that  if  the  deceased  had  died  intestate  I  would  not 
have  trusted  him  with  the  administration  if  any  other  person  would  have 
taken  it.  But  with  respect  to  costs,  I  gave  only  1/.  6^.  Sd.,  the  common 
costs  of  a  motion,  because  under  the  circumstances  of  the  case^  the 
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Court  could  not  have  granted  probate  unless  the  will  had  been  proved 

by  affidavits,  and  therefore,  Mr.  Burroughs  had  not  been  put  to  any 
extraordinary  expense  by  Griffiths's  opposition. 


PYTT  against  FENDALL  and  JONES.— p.  553. 

The  renunciation  of  an  executor,  rejected. 

Dr.  Simpson,  (or  Fytt. — Rowland  Pytt  died  a  widower,  March  1746; 
devised  a  leasehold  and  freehold  estate  to  Leonard  Pytt,  my  client,  by 
his  will  dated  12th  Dec.  1746,  and  gave  the  residue  of  his  estate  real 
and  personal  to  William  Fendall  and  William  Jones,  in  trust  to  raise 
money  to  pay  his  debts  and  legacies  and  mortgages,  and  to  discharge  in- 
cumbrances on  the  estate  siven  to  Leonard  Pytt,  and  then  in  trust,  to 
convey  the  remainder  to  his  son  Elijah  Pytt,  and  made  Fendall  and 
Jones  executors,  he  left  duplicates  of  his  will  in  their  custody,  they  have 
not  taken  probate,  but  never  renounced,  and  have  acted  as  executors. 
Leonard  Pytt,  in  1749,  filed  a  bill  in  Chancery  to  establish  this  will,  and 
to  have  the  estate  devised  to  him,  discharged  from  the  incumbrances ;  the 
executors  appeared  and  assented  to  the  will  being  established ;  the  mat- 
ter was  referred  to  a  Master.  Pytt  is  entitled  to  costs,  but  there  must 
be  a  legal  representative  of  deceased  before  costs  can  be  decreed.  In 
January  1753,  Pytt  cited  Fendall  and  Jones  to  accept  or  refuse  probate, 
or  to  show  cause  why  administration  might  not  be  granted  to  a  third  per- 
son to  substantiate  proceedings  in  Chancery ;  that  citation  was  returned, 
and  they  did  not  oppose  such  administration,  but  finding  that  would  not 
answer  our  purpose,  we  afterwards  took  out  a  citation  to  show  cause 
why  they  should  not  be  compelled  to  take  probate,  on  account  of  their 
having  acted  as  executors.  We  shall  shew  they  have  intermeddled,  for 
they  assented  to  and  ordered  Elijah  Pytt  to  take  possession  of  the  real 
and  personal  estate  of  deceased,  and  joined  with  him  in  releasing  a  debt 
due  to  deceased  from  one  Fling;  they  have  assented  to  a  legacy;  a 
leasehold  estate  for  years  was  bequeathed  to  Pytt  on  which  deceased 
had  charged  a  mortgage  for  a  term  of  years,  they  joined  with  Pytt  in 
taking  a  release  from  the  mortga^;ee,  and  assented  to  its  being  conveyed 
to  Pytt;  they  have  joined  with  Elijah  Pytt  the  residuary  legatee  in  con- 
veying real  estates,  which  by  the  will  were  made  equitable  assets.  We 
have  affidavits  to  verify  these  facts;  they  have  none  to  contradict  them. 
Jones  has  given  a  proxy  of  renunciation,  in  which  he  does  not  deny  hav- 
ing acted. 

Vr.  Hay,  contra,  for  Jones. — Fendall  is  dead ;  the  question  is,  whether 
Jones  is  obliged  to  take  probate;  8th  January  1753,  he  was  cited  to  ac- 
cept or  refuse  probate,  or  to  show  cause  why  administration  to  substan- 
tiate proceedings  in  chancery  should  not  be  granted.  Jones  appeared, 
brought  in  the  will,  and  declared  he  had  no  objection  to  such  adminis- 
tration being  granted;  afterwards  he  was  cited  again  to  take  probate;  he 
did  not  appear;  whereupon  he  was  excommunicated  ;  but  it  being  done 
irregularly  without  a  schedule,  (Slc.,  the  Court  declared  it  void.  A  spe- 
cial proxy  of  renunciation  is  exhibited  by  Jones;  the  foundation  of  the 
motion  is,  that  Jones  has  acted  as  executor;  but  we  shall  insist  he  has 
not.    Fendall  and  Jones  were  made  trustees  by  deceased's  will  to  pay 
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debts,  &c.,  and  then  to  pay  the  residue  to  Elijah  Pytt,  deceased*s  son. 
Jones  in  a  few  days  after  deceased's  death  delivered  his  duplicate  of  de- 
ceased's will  to  Elijah  Pytt,  who  took  possession  of  the  effects;  that  is  an 
evidence  Jones  never  intended  to  act  as  executor;  he  acted  as  a  residu- 
ary legatee  in  trust,  but  not  as  executor. 

Affidavit  ex  parte  Pytt, 

Leonard  Pytt,  12th  February,  1754.^ — Deceased  died  13th  March, 
1746,  made  Jones  and  Fendall  executors  and  residuary  legatees  in  trust 
for  his  son,  who  by  consent  of  the  executors,  as  deponent  verily  believes, 
possessed  himself  of  deceased's  effects ;  17th  March  1746,  Jones  read  de- 
ceased's will,  and  by  consent  of  the  executors,  Elijah  Pytt  entered  on 
deceased's  estate.  Executors  acted  as  such  in  joining  with  the  son  in 
purchasing  land  of  Fling,  on  which  there  was  a  mortga^  to  deceased  to 
secure  a  debt  of  50/.  due  from  Fling  to  deceased,  which  the  executors 
allowed  him  to  retain  as  part  of  the  purchase  money,  and  gave  Flin^  a 
discharge  of  the  said  50/.  as  if  it  had  been  paid ;  they  joined  with  the 
mortgagees  to  convey  a  term  to  deponent  on  the  leasehold  estate  devised 
to  deponent  by  the  will ;  they  have  kept  the  will  in  their  custody. 

Dr.  Simpson*s  argument. — ^We  shall  show  what  acts  by  law  amount 
to  acting  as  executors  to  oblige  them  to  take  probate.  They  may  assent 
to  a  legacy  and  receive  or  discharge  before  probate,  Roll's  Abridgement, 
417.  Assenting  to  a  legacy  subjects  an  executor  to  a  devastavit  in  case 
there  are  not  sufficient  assets ;  acquitting  or  releasing  a  debt  is  acting,  1 
Moor,  14.  1  Anderson,  11.  Entering  on  a  term  for  years  is  acting;  in 
this  case  the  executors  have  assigned  a  term.  Wentworth,  CMT  Ex. 
says,  assigning  a  term  is  acting ;  when  an  executor  has  acted  he  cannot 
renounce,  (rodplph.  Report.  Can.  141.  2  Jones,  72.  2  Mod.  146.  1 
Vent.  303.  2  Levinz.  1^2.  In  that  case  though  administration  is  grant- 
ed, the  ordinary  may  revoke  it,  and  compel  the  executor  to  take  probate. 
Off.  Ex.  f.  57.  Suit  a]^inst  administrator;  he  pleaded  in  bar  that  there 
was  an  executor ;  held  a  good  plea.  These  executors  assented  to  the 
devise  of  the  leasehold  estate  to  Leonard  Pytt,  and  joined  in  making  the 
devise  effectual.  Without  such  joining  by  them,  that  estate  would  have 
been  liable  to  the  creditors ;  their  assent  as  trustees  would  not  discharge 
the  estate  from  the  creditors ;  they  are  devisees  of  the  real  estate  for 
payment  of  debts,  which  is  therefore  equitable  assets.  Fling  owed 
deceased  50Z, ;  nobody  but  executors  could  give  him  a  discharge  for  that 
debt ;  the  law  will  presume  they  acted  as  executors. 

Dr.  Pinfoldf  same  side. — In  six  vears'  time  since  the  testator's  death 
somebody  must  have  acted  ;  none  but  the  executors  could  act,  because 
they  had  not  renounced.  Elijah  Pytt  could  not  take  possession  of  the 
effects  but  by  assent  of  the  executors.  Jones  deliverea  the  will  to  him 
and  consented  to  his  acting.  Fling's  estate  mortgaged  to  deceased  ibr 
50/. ;  Elijah  Pytt  bought  that  estate,  and  the  executors  released  that 
debt.  Moore's  Rep.  Stokes  and  Porter's  case,  an  acquittance  of  a  debt 
of  7/.  was  held  to  be  an  administering.  Prerog.  Hudson  and  Short,  the 
executor  intermeddled  in  some  slight  particulars ;  held  he  could  not  re- 
nounce, but  must  take  probate ;  none  of  our  facts  are  contradicted. 

Dr.  Hay  and  Smolbroke^  for  Jones. — We  admit  the  law  as  cited  ;  but 
insist  Jones  has  acted  only  as  a  trustee,  not  as  an  executor,  and  therefore 
cannot  be  compelled  to  take  probate ;  his  consenting  that  the  son  as 
residuary  legatee  should  act,  was  not  an  acting  himself,  but  a  declining 
to  act  as  executor ;  it  would  be  hard  and  unreasonable  to  compel  him  to 
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take  on  him  the  burden  of  the  executorship  against  his  will,  by  which  he 
may  be  involved  in  law  suits  for  his  life. 

Judgment. 

Sir  George  Lee. 

I  observed,  it  was  admitted  on  both  sides,  that  Jones  had  acted  under 
the  deceased's  will,  and  as  he  was  both  trustee  and  executor,  and  had 
not  renounced,  the  law  would  presume  he  had  acted  in  his  superior 
capacity,  that  of  executor;  but  in  this  case  the  matter  does  not  rest  on 
presumption,  for  he  had  clearly  acted  as  executor  in  discharging  the 
debt  due  from  Fling,  which  he  could  not  do  as  a  trustee,  but  must  therein 
act  as  executor,  and  had  thereby  determined  the  option  he  originally 
had,  of  taking  on  him  the  executorship  or  not. 

I  therefore  rejected  his  ren^^nciation,  and  assigned  him  to  take  probate 
of  deceased's  will  by  the  4th  of  April  1754.  (a) 

(a)  After  lookiDj^  through  a  great  number  of  cases,  I  find  none  where  the  Court  has  refused 
to  dismiss,  except  on  the  ground  of  the  partj  having  intermeddled  with  the  effects.  The 
rea^n  for  this  is  obvious,  t^it  where  a  party  has  intermeddled,  he  has  taken  upon  himself  the 
burthen,  and  acquired  the  responsibility  of  an  executor :  that  was  the  principle  of  the  decision 
in  Haywood  v.  Bridares,  Prerog.  1756.--(Sir  John  NicholPs  judgment  in  Jaekton  and  Walling^ 
torn  7.  Whitehead,  3  rtm.  579.)    [1  Eng.  EccL  Rep.  478.] 


COX  against  PECK.— p.  657. 

In  a  ease  of  intestacy  the  security  proposed  held  to  be  sufficient 


HIBBEN  against  CALEMBERG  and  SHERMAN.— p.  558. 

An  application  to  examine  witnesses  de  bene  esse,  rejected. 

The  cause  stood  on  the  admission  of  Hibben's  allegation,  pleading  her 
interest  as  sister  to  the  deceased,  General  Frampton ;  her  counsel  pressed 
to  have  the  allegation  come  on,  but  Dr.  Jenner,  on  the  other  side,  said 
he  was  not  ready,  and  Dr.  Bettes worth,  who  is  counsel  with  him,  is  out 
of  town.  I  therefore  put  off  the  debate  of  the  allegatimi  till  the  4th  of 
April.  Dr.  Pinfold  for  Hibben,  then  moved  that  they  might  examine 
witnesses  de  bene  esse  on  the  Gth  article,  which  pleaded  ownings  of  her 
as  their  daughter,  by  the  father  and  mother  of  General  Frampton,  and 
identity  of  persons,  upon  the  suggestion  that  two  very  material  witnesses 
to  prove  that  article  were  old  and  might  probably  die,  and  he  read  an 
affidavit,  which  said  one  of  the  witnesses  was  78  and  the  other  79,  but 
did  not  say  either  of  them  was  ill  and  in  danger  of  death. 

Per  Curiam. 

I  therefore  did  not  think  there  was  reason  upon  that  affidavit  to  alter 
the  common  course,  and  rejected  the  motion  to  examine  them  de  bene 
esse. 


LLOYD  against  NEVILL.  and  NEVILL.— p.  659. 

A  will  propoandcd  not  sufficiently  proved  to  be  the  act  of  the  deceased. 

Vol.  v.  57 
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Dk.  Pinfold,  for  John  and  Elizabeth  Nevill. — Augustine  Church,  de- 
ceased, made  will  dated  16th  October  1749 ;  left  all  his  fortune  to  Eliza- 
beth Nevill,  at  whose  house  he  lodged,  and  had  so  done  for  a  yeor,  and  made 
her  and  her  husband  executors.  Will  executed  in  the  evening  of  16th 
October,  and  he  died  in  the  night ;  proved  in  common  form  on  i9th  Oc- 
tober 1749 ;  in  April  1752,  Lloyd,  the  deceased's  daughter,  cited  the  ex- 
ecutors to  bring  in  the  will,  and  prove  it  by  witnesses,  &c.  The  Nevills 
not  related  to  deceased,  but  he  had  great  affection  for  them ;  16th  Octo- 
ber, deceased  said  he  wanted  to  make  his  will,  and  sent  Mrs.  Nevill  for 
Hodson,  an  attorney,  but  he  was  not  at  home ;  the  next  day  deceased^ 
sent  her  again  to  Hodson,  with  directions  to  make  a  will,  and  give  her' 
and  her  husband  all;  Hodson  never  saw  deceased;  but  delivered  the 
will  to  Nevill  or  her  husband.  Mrs.  Nevill  read  the  will  to  deceased, 
and  he  read  it  himself,  he  executed  it  at  nine  at  night  in  presence  of  three 
witnesses ;  the  deceased's  mark  appears  to  it,  but  the  witnesses  did  not 
see  him  make  his  mark ;  he  approved  it  by  saying,  "  Ay,  ay ;"  the  de- 
ceased was  in  his  senses.  Lloyd  has  pleaded  imposition ;  Mary  Parker 
is  their  main  evidence,  who  swears  fully  to  the  facts  pleaded ;  but  she  is 
proved  to  be  of  an  infamous  character;  the  Nevills,  are  persons  of  good 
character ;  no  attempt  is  made  to  set  up  Parker's  charactei*.  Edward 
Parker  and  Mary  his  wife,  both  came  to  Mr.  Farrer's  office  with  the 
Nevills  when  they  took  probate,  and  then  said  it  was  a  good  will,  and 
affirmed  the  same  to  Mr.  Watson ;  Parker  afterwards  quarrelled  with 
Mrs.  Nevill,  and  carried  her  before  a  justice  of  peace,  on  pretence  that 
she  had  stolen  a  napkin ;  Edward  Parker  expressed  great  malice  to  the 
Nevills.  Ann  Lloyd  disobliged  the  deceased  by  marrying  a  soldier 
without  his  consent. 

Dr.  Hay,  for  Lloyd. — Deceased  died  on  18th  October  1749,  about 
twelve  at  night;  probate  taken  next  day.  William  Nevill,  nephew  to 
deceased,  produced  to  prove  instructions ;  he  says  deceased,  on  15th 
October,  desired  Mrs.  Nevill  to  go  to  Hodson,  to  get  him  to  make  his 
will ;  Hodson  not  at  home ;  next  day  deceased  again  desired  Mrs.  Nevill 
to  go  to  Hodson,  and  direct  him  to  make  a  wilffor  deceased  and  give 
her  all.  Mr.  Taddy,  deceased's  apothecary,  was  then  present  but  has 
not  been  examined ;  all  the  witnesses  say  he  was  dyins  at  the  time  it  is 

Eretended  he  executed  it.  Parker  says  he  was  induced  to  attest  the  will 
y  Nevill's  entreaties ;  I  shall  not  read  Mary  Parker's  deposition ;  I  ^ive 
no  credit  to  the  Parkers,  but  shall  rely  ot)  their  witnesses  and  two  of  oar 
own.  Ann  Cleves  fully  proves  deceased  was  not  sensible  when  William 
Nevill  swears  the  instructions  were  given,  and  when  the  will  is  said  to 
have  been  executed.  Hodson  was  an  entire  stranger  to  deceased ;  he 
received  instructions  only  from  Nevill;  when  Hodson ' brought  the  will 
to  Nevill's  house  he  desired  to  see  deceased,  but  sh6  wotitd  not  let  him. 
Witnesses  for  Nevill. 

1.  William  Nevill. — ^Deponent  knew  deceased  a  year  before  hid  death, 
during  which  time  he  lods^ed  at  Nevill's.  15th  October  1749,  deceased 
desired  deponent's  aunt,  Mrs.  Nevill,  to  go  to  Mr.  Hodson,  and  desire 
him  to  come  to  him  and  make  his  will ;  she  went,  but  Hodson  was  not 
at  home ;  next  day,  in  presence  of  deponent  and  Taddy,  deceased  bid 
her  go  again  to  Hodson  and  tell  him  to  make  a  will,  and  give  all  to  the 
Nevills  on  account  of  the  trouble  and  charge  they  had  been  at  for  him ; 
in  the  afternoon  Elizabeth  Nevill  read  the  will  pleaded  to  deceased,  he 
approved  it  and  said  it  was  his  will,  and  theti  deceased  desired  depo- 
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nent  to  help  him  up  in  his  bed>  and  he  then  read  the  will  himself  and 
said  it  vias  to  his  mind,  and  wished  he  could  give  them  more ;  desired 
deponent  to  come  in  the  evening  to  meet  Taddy  and  see  him  execute  it; 
deponent  went,  but  Taddy  did  not  come,  and  deponent  was  obliged  to 
go  away ;  deceased  was  of  sound  mind,  &c. 

1.  Int.  Deceased  could  write  a  good  hand  when  in  health. 

2.  Luther  Gill. — Deponent  in  October,  1749,  was  apprentice  to 
JBdward  Parker,  and  went  with  his  mistress  to  deceased,  who  was  a 
Stranger  to  deponent,  and  when  deponent  came  up  Mrs.  Parker  said  to 
deponent,  '^  You  must  witness  that  will,'/  which  then  lay  in  the  room, 
|[}ut  before  deponent  witnessed  it  she  sent  him  for  his  fellow-apprentice 
Greorge  Smith ;  Edward  Parker,  deponent's  master  read  the  will  twice 
to  deceased,  and  asked  him  if  it  was  his  real  will ;  deceased  seemed 
satisfied,  and  tried  to  speak  but  could  not ;  then  Edward  Parker  said  to 
deponent  and  Smith,  you  hear  him  answer  as  plain  as  he  can,  and  bade 
them  sign  the  will  as  witnesses ;  deponent  did  not  see  deceased  set  his 
mark  or  seal  tq  the  will ;  deceased  delivered  the  will  to  Edward  Parker ; 
deceased  seemed  to  be  in  his  perfect  senses,  though  he  could  not  speak. 

1.  Int.  Respondent  never  saw  deceased  write.  3.  Int.  Believes  the 
mark  was  made  before  deponent  came  into  the  room.  5.  Int.  Deceased 
was  dying  when  the  will  was  attested ;  he  rattled  in  his  throat ;  Mrs. 
Nevill  and  Parker  said  to  deponent.  "Smith,  you  hear  him  say,  Ay,  ay." 

3.  George  Smith,  set.  18. — Deponent  knew  deceased;  on  the  l(>th 
October  deponent  was  sent  for  to  deceased's  lodgings ;  deponent  went, 
and  there  heard  Parker,  to  whom  deponent  is  an  apprentice,  read  the 
will  pleaded  three  times  to  deceased ;  Parker  asked  him  if  he  approved 
it ;  he  said  as  well  as  he  could,  "  Ay,  ay ;"  deponent  did  not  see  him  sign 
it:  believes  he  was  in  his  perfect  senses. 

3.  Int.  Cannot  tell  when  the  mark  was  made.  5.  Int.  Deceased 
appeared  to  be  dying. 

4.  Edward  Parker. — About  nine  at  night,  in  October,  1749,  deponent 
was  at  Nevill's,  and  there  for  the  first  time  saw  deceased  ;  the  mark  was 
made  on  the  will  when  deponent  first  came  in ;  Nevill  asked  deponent  to 
subscribe  the  will  as  a  whness,  which  deponent  and  his  apprentices  did ; 
deponent  did  not  see  deceased  sign  or  seal  the  will  or  publish  it,  save 
that  deponent  read  it  to  deceased,  and  asked  him  if  it  was  his  will,  and 
he  made  no  other  answer  than  "  Ay,  ay,"  and  that  rather  as  rattling  in 
his  throat  than  speaking;  deceased  died  within  two  hours  after. 

,  N.  B. — He  does  not  depose  to  sanity. 

3.  Int.  The  mark  was  made  before  deponent  came  to  deceased. 
4.  Int.  Does  not  believe  he  was  sensible.  5.  Int.  Elizabeth  Nevill  pre- 
vailed on  deponent  to  attest  it. 

Witnesses  for  Lloyd. 

1.  Stephen  Hodson,  gent. — Deponent  never  saw  deceased;  on  the 
16th  October,  1749,  Elizabeth  Nevill,  whom  deponent  knew,  came  to 
him,  and  desired  him  to  make  a  will  for  deceased,  and  said  deceased 
would  give  all  to  her,  and  make  her  and  her  husband  executors;  depo- 
nent drew  a  will  and  carried  it  to  Nevill's  house,  and  asked  for  deceased, 
and  said  he  had  brought  the  will ;  she  replied,  '*  You  may  leave  it,  and 
I  will  show  it  to  Mr.  Church ;"  deponent  did  not  sec  it  executed. 

8.  Int.  The  ministrants  have  a  general  good  character,  otherwise 
deponent  would  not  have  drawn  a  will  from  Mrs.  Nevill's  instructions. 
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9.  Int.  Edward  Parker  was  very  active  for  the  Nevills,  and  inBisted  that 
the  deceased  had  approved  the  will. 

2.  Ann  Cteves. — Knew  deceased  a  year  before  his  death ;  he  died  in 
the  night  of  the  19th  October,  1749,  at  Nevill's  house;  deponent  for  five 
days  next  before  deceased's  death,  at  desire  of  Elizabeth  Nevili  assisted 
her  at  her  house,  and  daily  saw  deceased  ;  on  the  night  but  one  before 
deceased  died,  deponent  being  in  deceased's  room  with  John,  Elizabeth, 
and  William  Nevili,  deceased  was  then  speechless,  and  had  a  rattling  in 
his  throat  and  was  insensible,  and  was  so  on  the  day  before,  and  continued 
so  to  his  death.  Elizabeth  Nevili  said  "  I  shall  be  ruined  if  I  don't  get 
the  will  signed,  for  he  owes  me  a  great  deal  of  money ;"  Nevili  fetched 
the  will  and  carried  it  to  deceased's  bed,  and  put  a  pen  in  his  hand  and 
endeavoured  to  guide  his  hand  to  make  a  mark,  but  after  trial,  she  said 
it  would  not  do ;  next  day  after  deceased's  death,  she  told  deponent  she 
had  ^t  the  will  signed. 

Witnesses  for  Nevili. 

1.  Peter  Foster. — Gives  good  characters  of  John    and  Elizabeth 
.  NevilL 

2.  William  Lascelles. — Same;  does  not  believe  they  would  obtain  a 
will  unfairly. 

3.  Thomas  Edsell. — The  same. 

4.  Malachy  Blake. — Same ;  Mary  Parker  has  the  character  of  a  com- 
mon prostitute ;  some  time  before  this  cause  began  Parker  and  his  wife 
carried  Mrs.  Nevili  before  a  justice  for  stealing  a  napkin ;  the  justice 
dismissed  her,  and  then  Parker  said  to  her,  '*  I  have  not  done  with  you 
yet." 

5.  Charles  Butler. — Deponent  well  knew  deceased ;  often  heard  him 
talk  of  having  been  in  foreign  countries ;  deceased  was  very  intimate 
with  the  Nevills,  and  said  he  would  leave  all  he  had  in  the  world  to 
them,  to  make  them  amends  for  their  care  of  him  in  his  illness,  and  he 
never  could  do  enough  for  them  ;  never  heard  him  mention  his  daughter ; 
gives  the  Nevills  ^ood  characters ;  Mary  Parker  is  a  person  of  bad 
character,  on  3rd  March,  1752,  Parker  sent  a  warrant  against  Nevili  to 
the  deponent,  as  constable,  the  deponent  carried  her  before  a  justice,  who 
dismissed  her;  Edward  Parker  then  said,  "  If  I  was  sure  to  swear  my 
soul  to  hell  I  would  ruin  the  bitch." 

6.  Lucretia  Thornton. — Gives  good  characters  of  the  Nevills,  and  bad 
of  the  Parkera.  3rd  March  1752,  the  justice  dismissed  Nevili;  Edward 
Parker  then  said,  "  As  I  can't  have  my  revenge  on  Nevili  now,  I  will 
try  what  I  can  do  in  something  else,  for  I  will  swear  Church's  will  was 
forged,  and  will  swear  my  soul  to  hell  to  ruin  Nevili  and  his  wife,  if  I 
ruin  myself"  In  May  and  June,  1752,  heard  him  say,  he  had  sworn 
enough  to  ruin  the  Nevills. 

7.  William  Nevili. — Deceased  expressed  great  friendship  for  the 
Nevills;  several  times  before  and  after  deceased  kept  his  bed,  he  said  he 
would  leave  all  he  had  to  Elizabeth  Nevili,  and  wished  he  could  leave 
her  more,  and  said  he  had  no  children. 

8.  Thomas  Warm. — Deponent  is  clerk  to  Mr.  Farrer,  and  thereby 
came  to  know  the  Parkers ;  Edward  Parker  came  with  John  and  Eli- 
zabeth Nevili  to  prove  deceased's  will,  and  then  said  it  was  a  very  fair 
will,  and  that  he  was  a  witness  to  it. 

9.  William  Watson. — Deponent  well  knew  deceased ;  he  lodged  some 
time  with  deponent ;  deceased's  daughter  several  times  came  to  see  de- 


]  Lee,  568.  453 

ceased,  and  he  seemed  displeased  thereat,  and  afterwards  he  told  depo- 
nent she  had  married  a  soldier  against  his  consent,  but  after  that  he 
seemed  very  civil  to  her.  Parker  and  his  wife  came  with  the  Nevills  to 
demand  the  goods  of  the  deceased  which  were  in  deponent's  hands ;  the 
deponent  told  them  the  deceased  had  a  daughter,  and  he  scrupled  to 
deliver  them;  whereupon,  Edward  Parker  said,  as  there  was  a  will,  her 
being  daughter  signified  nothing. 

Dr.  Piitfold. — Whether  deceased  made  the  mark  to  the  will  or  not,  if 
he  approved  it,  it  is  a  ^ood  will  for  personal  estate.  WjJIiam  Nevill 
contradicts  Cleves ;  it  is  certain  Edward  Parker  at  first  said  it  was  a 
good  will. 

Dr.  Hay f  contra.-^ Question  whether  deceased  has  done  the  act; 
whether  he  gave  instructions  for  the  will  ?  The  will  propounded  is  not 
agreeable  to  the  instructions,  as  sworn  to  by  William  Nevill,  for  he  says 
deceased  ordered  Elizabeth  Nevill  to  tell  Hodson  to  give  his  fortune  to 
John  and  Elizabeth  Nevill.  This  will  was  procured  to  secure  a  debt 
due  from  deceased;  if  it  had  been  a  sailor's  will  it  would  have  been  void 
on  that  account. 

Judgment. 

Sir  George  Lee. 

I  was  of  opinion  there  was  not  a  satisfactory  evidence  that  the  will 
pippounded  was  the  act  of  the  deceased,  and  therefore  pronounced  against 
the  validity  of  the  will,  and  that  so  far  as  appeared  to  me,  the  deceased 
was  dead  intestate,  but  gave  no  costs. 


ARCHES  COURT  OF  CANTERBURY. 

The  HON.  ROBERT  HERBERT,  Esq.  against  HELLYAR. 

—p.  567. 

In  a  luit  tot  tithes,  lentenoe  carried  into  execution  as  to  costs  after  an  appeal  had  been  inter- 
posed. 


PREROGATIVE  COURT  OF  CANTERBURY. 

JENKINS,  Attorney  of  MORRISON,  against  BAYLEY  alias 

WILLIAMS.— p.  568. 

A  mariner's  will  proved  at  Boston,  in  New  England,  not  estabUshed. 

John  Williams,  mariner,  died  a  bachelor ;  left  his  mother,  Bayley, 
formerly  Williams,  his  only  next  of  kin.  She  took  administration  to 
him,  1 1th  May  1749 ;  a  will  was  proved  by  Morrison  at  Boston,  in  New 
EnglaYid,  and  afterwards  he  cited  Bayley,  alias  Williams,  to  bring  in  the 
administration,  &c.  She  appeared,  and  opposed  the  will.  The  execu- 
tors propounded  it,  and  took  out  commissions  for  examining  witnesses, 
which  he  never  returned,  nor  examined  any  witnesses  to  establish 
the  will. 
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Per  Curiam, 

I  therefore  pronounced  against  the  will,  and  that  deceased,  as  far  as 
appeared  to  me,  was  dead  intestate,  and  condemned  the  executor  in  8/. 
costs. 


BRADDYLL,  formerly  JEHEN,  against  JEHEN.— p.  668. 

Articles  of  an  allegation  which  had  been  in  substance  pleaded  before,  rejected,  but  letters  allowod 

to  be  pleaded  in  supply  of  proofi 


SMITH  against  PRYCE.— p.  569. 

If  a  creditor  swears  to  a  certain  sam  due  to  him,  he  is  entitled  to  an  inrentory  of  the  estate  of 

an  intestate. 

Joseph  Smith,  attorney  at  law,  as  a  creditor,  cited  Jan^  Pryce,  exe- 
cutrix of  her  husband,  David  Pryce,  to  bring  in  an  inventory  and  account, 
and  made  affidavit  of  his  debt,  in  which  he  swore  that  deceased  was 
really  and  truly  indebted  to  him  at  the  time  of  his  death,  in  the  sum  of 
12/.  and  upwards  for  business  done,  and  m^ney  lent  him,  of  which  he 
had  received  no  part.  The  widow  objected  to  the  affidavit  as  not  full 
and  sufficient,  and  made  affidavit  that,  since  deceased's  death,  she  had 
paid  Smith  8/.  16^.  5d,  as  a  debt  due  from  deceased,  and  she  verily 
believed  deceased  owed  him  nothing  more,  and  that  deceased  was  a 
bankrupt,  and  discharged  in  June  1741 ;  her  counsel,  therefore,  insisted 
that  Smith  should  swear  precisely  to  the  exact  sum  due  to  him,  and  not 
say  12/.  and  upwards,  and  should  specify  what  the  business  he  had  done 
for  deceased,  and  when. 

Per  Curiam, 

But  I  was  of  opinion  the  affidavit  was  Yull  enough  and  sufficient ;  I 
could  not  try  the  validity  of  a  debt,  and  if  a  creditor  swore  to  a  certain 
sum  due  to  him,  it  was  enough  to  entitle  him  to  an  inventory,  which 
every  executor  of  course  by  law  is  bound  to  give  in.  I  therefore  decreed 
Pryce  to  exhibit  an  inventory  and  account ;  but  under  the  circumstances 
of  this  case,  I  did  not  give  costs. 


LADY  MAYO  against  BROWN.— p.  670. 

Objections  to  answers  sustained. 


TAYLOR  against  TAYLOR.— p.  571. 

Where  marriage  is  pleaded  in  bar  to  the  interest  of  an  asserted  widow,  strict  proof  of  the  mar* 

riage  is  required. 

Thomas  Taitlor,  died  intestate.    Mary  Grant  alleged  herself  to  be 
his  widow,  and  prayed  administration.    Ann  Addis  alleged  and  pray- 
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ed  the  same.  Hughes,  for  Mary  Grant,  pleaded  a  marriase  with  de- 
ceased 00  6th  September,  1747.  Alexandevj  for  Ann  Addis,  pleaded 
marriage  with  deceased  on  30th  June,  1738.  Then  Grant  gave  in  an 
allegation,  in  which  she  pleaded,  that  on  SOth  June,  1738,  the  deceased 
was  the  husband  of  Isabella  Noble,  whom  he  married  on  10th  April, 
1730,  had  two  lawful  children  by  her,  and  she  died  and  was  buried  21st 
August,  1747 ;  they  pleaded  only  the  time  of  this  marriage  to  Noble  and 
cohabitation. 

Ur.  Paul,  counsel  for  Ann  Addis,  insisted  they  ought  to  specify  where 
and  by  whom  they  were  married. 

Per  Curiam. 

I  was  of  opinion  they  ought  to  do  so,  notwithstanding  both  the  parties 
were  dead ;  because  cohabitation  was  a  proof  of  marriage  only  in  favour 
of  children  or  next  of  kin,  who  claimed  under  a  marriage  of  their  ances- 
tor; but  here  the  marriage  between  the  deceased  and  Noble  was  pleaded 
as  a  bar  to  the  interest  of  Addis,  and  to  invalidate  her  marriage,  and 
therefore  a  strict  proof  of  that  marria^  with  Noble  was  necessary ;  pre- 
sumptions could  not  by  law  be  made  m  favour  of  it. 


ARCHES  COURT  OF  CANTERBURY.  ^j^  // 

BIRD,  alias  BELL,  against  BIRD.— p.  572. 

In  A  matrimonial  suit  where  alimony  ia  dae,  it  is  to  be  paid  before  the  hearing  of  the  cause.  36  6* 

Dr.  Hay^  lor  Bell. — This  is  a  cause  of  nullity  of  marria^  by  reason  of 
a  former,  brought  by  Bird  against  Bell,  his  wife,  after  living  with  her 
fifteen  years,  and  having  eight  children  by  her.  The  Court  allowed  her 
20/.  a  year  for  alimony,  payable  quarterly,  pending  the  suit ;  a  year's 
alimony  was  due  the  8th  of  April  last ;  the  cause  will  be  heard  next 
term,  by  which  time  another  quarter  will  be  due.  We  pray  that  the 
Court  will  decree  her  a  year  and  quarter's  alimony,  to  be  paid  before 
the  cause  is  heard,  and  will  tax  the  bill  of  costs. 

JiTDOMENT. 

Sir  George  Lee. 

I  was  of  opinion,  I  could  only  order  such  alimony  to  be  paid  as  was 
now  due,  and  that  it  was  not  usual  to  tax  the  full  bill  of  costs,  but  only 
to  allow  money  on  account  for  hearing  the  cause,  and  therefore  ordered 
that  20/.  now  due  to  her  for  alimony,  and  30/.  for  hearing  the  cause, 
should  be  paid  to  her  before  the  cause  should  be  heard. 


ELLIOT,  formerly  HOLWELL,  against  HOLWELL.— p.  674. 

Appeal  from  Exeter. 

In  a  suit  ftr  legacj,  held  that  there  were  sufficient  assets  leil  bj  the  testator  to  pay  his  debts 

and  legacies. 

Dr.  Pinfold,  for  William  Holwell. — John  Holwell,  the  deceased,  made 
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his  will  10th  August,  1731 ;  appointed  his  brother,  Andrew  Holwell, 
executor  and  residuary  legatee,  who  took  probate  in  1743;  he  left  a 
legacy  in  these  words:  " I  give  to  my  two  cousins,  William  and  Mary 
Holwell  son  and  daughter  of  my  brother,  William  Holwell,  deceased,  ^0/. 
a-piece,  to  be  paid  respectively  at  their  respective  a^s  of  twenty-one 
years."  Andrew,  the  executor,  who  took  probate,  is  since  dead,  but 
made  his  will,  and  has  appointed  his  daughter,  Ann  Elliott,  his  executrix, 
who  has  taken  probate.  William  Holwell  has  brought  suit  at  Exeter 
against  her  for  his  legacy  of  20/.,  and  in  the  libel  pleaded  assets,  which 
she  has  denied,  and  has  given  in  a  plea  that  she  bad  not  assets,  which 
Holwell  has  denied,  and  she  has  not  examined  any  witnesses.  We  have 
examined  three  witnesses  to  prove  assets.  Andi*ew,  by  his  will,  gives 
his  lands  to  his  daughters,  upon  condition  that  thev  should  pay  the  lega- 
cies left  in  John's  will  to  William 'and  Mary  Holwell.  Sentence  at 
Exeter,  for  the  legacy  to  William,  from  which  tllliot  has  appealed ;  single 
question,  whether  the  testator,  John  Holwell,  left  assets  sufficient  to  pay 
his  debts  and  legacies. 

Dr.  Paul,  for  Elliot. — All  the  legacies  in  deceased's  will  amount  to 
120/. ;  all  the  legacies  but  this  are  paid,  which  has  exhausted  the  assets ; 
for  peace  sake  we  have  tendered  4/.  \4s.  2d.  The  will  was  proved  before 
the  vicars  choral  of  Exeter ;  they  have  examined  three  witnesses,  who 
have  proved  nothing  material;  no  inventory  is  given  in  because  they 
have  not  called  for  one ;  Elliot  has  sworn  there  are  not  assets. 

Witnesses  for  Holwell. 

1.  William  Elliot. — Deponent  was  apprentice  and  servant  to  deceased, 
who  was  a  tanner  for  nine  years,  ending  about  a  year  before  his  death  ; 
believes  when  deponent  left  him  deceased  was  worth  200/. ;  does  not 
know  what  effects  he  left  at  his  death. 

2.  Elizabeth  Green. — Deponent  lived  with  deceased ;  he  left  as  she 
believes  assets  sufficient  to  pay  his  debts  and  legacies,  but  cannot  say 
what  he  left ;  knows  he  lent  money  to  Mrs.  Lavering ;  is  not  acquainted 
with  deceased's  affairs. 

3.  Mary  Lavering. — Deceased  left,  as  she  believes,  sufficient  assets  to 
pay  his  debts  and  legacies,  for  she  saw  some  time  before  his  death  two 
promissory  notes  in  deceased's  hands,  from  his  brother  Andrew  to  him ; 
one  for  70/.  and  the  other  for  30/. ;  and  deponent  paid  him  30/.  she  had 
borrowed  of  him  a  short  time  before  his  death ;  deceased  then  told  her  he 
did  not  want  the  money,  for  he  had  80/.  in  Mr.  Bince's  hands ;  he  had 
goods,  &c.  worth  30/. ;  and  lands  liable  to  his  debts  and  legacies,  worth 
25/. ;  total  265/. ;  all  his  effi^cts  came  to  his  executor. 

1.  Int.  The  producent  is  the  respondent's  son,  but  she  has  no  interest 
in  the  cause.  2.  Int.  Respondent  married  deceased's  brother ;  believes 
deceased's  effects  amounted  to  200/. ;  does  not  believe  the  tender  is  the 
full  of  deceased's  effects  by  40/. 

Read  the  clause  in  Andrews'  will,  whereby  he  left  his  lands  to  his 
daughter,  on  condition  of  paying  the  legacy  sued  for. 

Evidence  for  Elliot. 

Her  allegation  pleads  the  legacies  in  the  testator's  will,  and  that  they 
are  paid  ;  pleads  that  assets  did  not  come  to  her  hands,  and  that  she  has 
tendered  4/.  145.  2d.  for  peace  sake. 

Answers  of  Holwell. 

Admits  that  all  the  legacies  have  been  paid  but  his,  and  denies  that 


1  Lee,  579.  457 

there  are  not  assets  sufficient  to  pay  his  legacy.  Admits  an  offer  was 
made  to  pay  him  4/.  145.  25.,  but  it  was  not  a  judicial  tender. 

Judgment. 

Sir  George  Lee. 

As  no  inventory  was  exhibited  or  any  proof  of  deficiency  of  assets 
made,  and  as  on  the  contrary  the  witnesses  had  given  a  probable  evi- 
dence of  assets,  and  Andrew,  the  first  executor,  had  taken  probate,  and 
had  paid  the  legacies  (for  any  thing  that  appeared  to  the  contrary) 
voluntarily,  and  had  in  his  will  assented  to  this  very  legacy,  I  was  of  opi- 
nion, there  was  a  sufficient  proof  that  the  testator  had  left  assets  enough 
to  pay  all  his  legacies  and  debts,  and  therefore  confirmed  the  sentence, 
which  pronounced  for  William  Holwell's  legacy,  and  remitted  the  cause 
with  14/.  costs. 


PREROGATIVE  COURT  OF  CANTERBURY. 

ANDERSON  against  WELCH.— p.  577. 

A  will  sofficiendjr  proved,  although  no  proof  oould  be  given  either  of  instractioo,  or  of  the  hand- 
writing of  the  deceased. 


FIRTH  against  FINCH.— p.  679. 

The  capacity  of  a  testator  established. 

Dr.  flayf  for. William  Firth. — Sarah  Nicholls,  the  deceased,  made  a 
will  5th  November,  1752,  Firth  executor;  will  opposed  by  Sarah  Finch, 
deceased's  daughter;  deceased  diecl  25th  March  1753,  a  widow,  and  left 
several  grandchildren  by  her  daughter  Rose  Firth,  wife  of  the  executor, 
and  a  grandson,  John  Nicholls;  on  18th  January,  1752,  in  the  life  of  her 
daughter,  Firth  made  a  will,  gave  residue  to  her,  and  made  William 
Firth  executor.  On  death  of  Rose,  she  made  the  will  of  5th  November, 
1752,  and  gave  residue  to  Rose's  children,  and  made  William  Firth  and 
John  Nicholls  her  grandson,  executors ;  Nicholls  has  renounced.  Archi- 
bald Wynne  was  employed  by  deceased  as  an  attorney,  on  22d  October, 
he  went  to  visit  deceased ;  she  talked  sensibly  about  a  cause  she  had,  and 
told  him  she  would  alter  her  will,  fetched  it,  desired  him  to  read  it,  and 
gave  him  instructions  for  a  new  will,  conformable  to  the  will  pleaded  on 
24th  October,  he  brought  a  draft  of  a  will  and  a  duplicate  to  deceased, 
read  them  to  her,  and  she  approved  them,  but  declined  executing  them 
then  because  her  neighbours,  the  Darbys,  who  were  witnesses  to  her 
former  will,  were  not  at  home.  Wynne  went  again  on  5th  November, 
for  her  to  execute  a  deed,  and  she  then  fetched  a  will,  declared  she  ap* 
proved  it,  and  duly  executed  it  about  noon  of  Sunday,  5th  November, 
she  then  declared  she  would  leave  one  duplicate  with  Mrs.  Darby,  which 
she  did;  and  the  deceased  directed  her  in  case  of  her  death  to  deliver  it 
to  Jacky,  her  grandson ;  about  three  weeks  before  her  death,  deceased 
declared  to  John  Nicholls,  that  she  had  made  him  her  executor,  and  told 
him  the  contents  of  her  will  in  manner  as  it  appears,  and  said  she  had 
done  so  because  her  daughter  Finch's  husband  had  used  her  ill;  admit 
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she  had  afTection  for  her  daughter  Finch ;  question  is  only  as  to  deceased's 
capacity ;  they  say  she  ^as  incapable  from  drinking;  there  is  a  mistake 
in  the  spelling  of  her  name  to  the  will  and  the  duplicate;  but  deceased 
herself  took  notice  of  it. 

Dr,  Paulf  for  Finch. — Strong  affection  for  Sarah  Finch ;  deceased  was 
drunk  every  day  for  a  year  before  her  death ;  could  not  count  money. 
On  the  24th  October,  put  off  executing  the  will.  Wynne  swears  she 
examined  the  duplicates  alternately ;  she  was  not  in  a  condition  to  do  so 
from  drinking;  she  was  incapable  before,  at,  and  after  the  execution  of 
the  will.  Mr.  Wynne  brought  his  daughter  with  him,  and  met  Firth 
and  his  sister  at  deceased's ;  deceased  did  not  know  how  to  write  her 
name;  she  had  not  a  legal  capacity  to  make  a  will. 

Witnesses  for  Firth. 

1.  Archibald  Wynne. — Deponent  knew  deceased  seventeen  years,  and 
married  her  husband's  niece;  on  the  22d  October,  1752,  deponent  went 
to  Aldenham,  and  there  visited  deceased;  she  told  him  she  wanted  to 
alter  her  will;  made  deponent  read  it;  talked  over  her  legacies,  and 
varied  them  till  she  brought  them  to  her  mind  ;  as  deponent  best  remem- 
bers he  minuted  down  the  instructions ;  deponent  advised  her  to  have  a 
duplicate,  which  she  approved;  24th  October,  deponent  carried  them  to 
deceased,  and  read  them  to  her  audibly,  she  well  understood  and  ap- 
proved them,  and  she  examined  them  alternately  as  deponent  read  them 
respectively  to  her ;  deponent  then  proposed  to  her  to  execute  them,  but 
she  told  him  her  neighbours  the  Darbvs  were  from  home,  and  therefore 
she  would  stay  till  another  time ;  he  then  proposed  to  her  to  send  to  the 
next  village  for  witnesses,  but  she  said  it  would  make  a  fuss,  and  she 
would  stay  till  he  came  again,  and  would  read  them  over  again ;  depo- 
nent left  them.  On  the  6ln  November,  1752,  deponent  went  to  deceased 
to  execute  a  deed  to  which  she  was  a  party;  deponent's  daughter  went 
with  him  to  Aldenham  ;  they  first  went  to  deceased's,  and  tnere  found 
Firth  and  his  sister;  deceased  executed  the  deed  and  then  fetched  the 
will  and  duplicate  to  execute  them;  deponent  asked  her  if  she  knew  the 
contents,  and  had  heard  them  read?  she  said,  *' Yes;"  deponent  then 
altered  the  date  from  the  24th  October  to  the  5th  November ;  deceased 
in  a  quick  manner  asked  him  what  he  was  writing  in  her  will ;  deponent 
told  her  he  was  only  altering  the  date,  and  she  was  satisfied  ;  deceased 
duly  executed  them,  and  the  witnesses  at  her  desire  attested  them,  and 
the  deceased  declared  she  would  lodge  one  duplicate  with  Mrs.  Darby, 
and  keep  the  other  herself;  deceased  asked  deponent  and  his  daughter 
to  dine  with  her,  but  they  were  engaged ;  deceased  was  of  sound  mind, 
&c. 

2.  Int.  Deceased  had  great  affection  for  her  daughter  Finch,  but  an 
aversion  to  her  husband.  5.  Int.  Deceased  left  about  1000/.  or  1100/.; 
she  was  perfectly  sober  when  she  gave  the  instructions ;  and  deponent 
can  positively  swear  she  knew  the  efiect  of  the  devise  of  the  residue, 
and  that  she  knew  the  value  of  the  residue,  and  said,  as  Mr.  Finch  had 
treated  her  with  contempt,  but  on  the  contrary  Mr.  Firth  had  acted  well 
towards  her,  she  therefore  would  give  all  the  residue  to  her  daughter 
Firth's  children.  9.  Int.  Deceased  had  long  loved  drinking,  but  she  was 
not  always  drunk,  and  was  a  woman  of /^ood  sense.  19.  Int.  Deponent 
has  received  his  legacy  by  a  note  from  Firth. 

2.  Catherine  Firth. — Knew  deceased  ten  years ;  was  present  on  the 
5th  November,  1752,  when  deceased  executed  her  will,  and  declared  it 
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was  to  her  mind ;  confirms  Wynne  as  to  what  passed  about  altering  the 
date ;  proves  the  due  execution  and  capacity^  and  says  she  is  a  witness 
to  the  will.  ^ 

2.  Int.  Deceased  had  affection  for  Mrs.  Finch.  7.  Int.  read.  Was 
not  deceased  pressed  to  execute  the  will  ?  Answers  in  the  negative,  and 
says  it  was  quite  her  own  choice.  0.  Int.  read.  Did  deceased  con- 
stantly drink,  and  was  incapable  7  Answers,  Has  heard  deceased  drank 
too  much :  otherwise  answers  in  the  negative.  12.  Int.  Deceased  did 
know  the  effect  of  her  will,  and  was  sober  at  the  execution  of  it.  18.  Int* 
Respondent  was  with  deceased  an  hour  before  the  will  was  executed ; 
went  to  visit  deceased  at  her  own  request. 

3.  Elizabeth  Wynne. — Agrees  with  the  other  witnesses ;  proves  exe- 
cution of  will  and  duplicate,  and  says  she  was  a  witness  to  them,  and  that 
deceased  was  of  sound  mind,  &c. 

8.  Int.  Will  was  executed  before  dinner.  12.  Int.  Believes  the 
deceased  knew  contents  of  the  will.  13.  Int.  Verily  believes  deceased 
was  perfectly  sober;  deceased  took  notice  she  had  left  out  a  letter  of  her 
name,  the  deponent's  father  said  it  did  not  signify.  18.  Int.  Deponent 
was  with  deceased  a  quarter  of  an  hour  before  she  executed  the  will. 

Will  read. 

Witnesses  for  Finch. 

1.  Mary  Mardell. — ^Well  knew  deceased ;  proves  affection  to  Sarah 
Finch ;  for  near  two  years  or  more  before  her  death  deceased  drank 
excessively  and  hurt  her  understanding  thereby ;  for  the  last  six  months 
she  could  not  count  the  change  of  a  gumea.  In  October,  November,  and 
December,  1752,  was  commonly  drunk  and  gave  deponent  improper 
orders  for  meat ;  could  not  reckon  her  money  in  paying  her  bills. 

2.  William  Barton. — Knew  deceased  forty  vears;  proves  affection  to 
Sarah  Finch ;  deceased  srew  senseless  towards  the  last,  but  before  was 
a  very  sensible  woman ;  tor  two  years  before  her  death  drank  excessively, 
and  had  impaired  her  understanding ;  for  eighteen  months  before  her 
death  she  was  incapable  of  managing  her  affairs,  and  had  los^  her  mem- 
orv  for  twelve  months ;  she  was  esteemed  mad. 

3.  Elizabeth  Bucklemoor. — Knew  deceased  forty  years;  affection  to 
Finch ;  deceased  was  a  sensible  woman ;  for  near  two  years  before  her 
death  drank  hard ;  for  six  months  hardly  ever  sober,  and  behaved  like  a 
mad  woman,  threatened  to  destroy  herself,  could  not  reckon  her  money, 
and  had  lost  her  memory;  verily  believes  for  twelve  months  she  was 
incapable  of  making  a  will  from  excessive  drinking;  deceased  said  she 
had  never  been  in  her  senses  since  Molly,  meaning  her  daughter,  died ; 
in  the  said  Molly's  illness,  deceased  would  swear  at  her,  and  bid  her  get 
up,  and  said  she  was  well  enough ;  deceased  was  in  a  state  of  madness, 
and  would  curse  and  swear  and  abuse  people;  used  to  forget  she  had 
paid  people  to  whom  she  owed  money. 

4.  Mary  Watkins. — Knew  deceased  for  a  year  before  her  death,  and 
was  servant  to  her ;  deceased  was  scarce  an  hour  in  her  senses,  was 
always  drunk,  and  incapable  of  making  a  will,  threatened  to  drown  her- 
self, and  talked  madly  ;  could  not  count  the  change  of  a  guinea;  depo- 
nent has  paid  a  guinea  a  week  for  rum,  &c.  for  deceased's  drinking. 
Saturday,  4th  November,  1752,  deceased  was  vpry  drunk  and  mad,  and 
towards  the  evening  sent  deponent  for  quart  of  rum,  and  that  evening 
and  in  the  night  drank  near  half  of  the  quart,  and  by  eight  in  the  morn- 
ing had  drank  near  the  whole;  and  was  very  drunk  and  incapable  of 
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doing  any  thing  before,  at,  and  after  the  time  of  the  execution^  of  the 
will ;  verily  believes  deceased  was  quite  insensible. 

3.  Int.  Deponent  and  her  fellow-servants  noted  at  that  time  that 
deceased  was  not  capable  of  business. 

5.  Hannah  Leach. — Deponent  was  servant  to  deceased ;  on  the  5th 
November,  1752,  while  deponent  lived  with  her  she  never  went  to  bed 
sober  but  once ;  from  October,  1751,  when  her  daughter  Mary  died,  she 
was  quite  mad,  and  talked  of  hanging  or  drowning  herself;  deposes  the 
same  as  the  last  witness,  as  to  drinking  rum  on  the  4th  November,  and 
as  to  her  being  insensible  before,  at,  md  after  the  execution  of  the  will ; 
deponent  and  Watkins  observed  to  each  other  that  deceased  was  incapable 
of  doing:  business. 

6.  Thomas  Smith. — Deceased  was  a  sensible  woman,  but  for  two 
years  before  her  death  her  senses  were  impaired ;  she  was  mad  for  twelve 
months,  and  incapable  of  making  a  will ;  deponent  was  at  the  deceased's 
house  every  Sunday  morning ;  was  there  on  Sunday  morning,  5th 
November,  1752;  she  was  very  drunk  at  the  time  of  executing  her  will. 

7.  Mary  Smith.— Knew  deceased  fifteen  years ;  affection  ror  produ- 
cent,  deceased  daily  was  drunk,  for  two  years  before  her  death  was 
incapable  of  managing  her  affairs,  and  sometimes  could  not  count 
money;  swore  at  her  daughter  Mary,  when  the  said  Mary  was  dying. 

12.  Int.  About  a  fortnight  before  deceased  died,  she  told  deponent  it 
was  her  desire  her  daughter  Finch  should  have  her  mare  and  chaise  if 
she  died,  and  bid  deponent  take  notice  of  it ;  deponent  said,  '*  If  you  don't 
tell  Mr.  Nichol,  or  have  not  set  it  down  in  your  will ;  he  won't  mind 
what  I  say ;"  she  replied,  "  Why  then,  I  will  tell  it  to  two  or  three  more 
old  women,  for  may-be  I  shan't  live  to  see  him  myself,  and  as  it  is  her 
desire,  I  would  have  her  have  it,  and  as  to  the  rest,  let  them  take  it 
amongst  them." 

8.  Samuel  Gap.— Has  seen  deceased  write;  she  spelt  her  name 
«  Sarah  Nichol." 

9.  Edward  White. — The  same. 
Witnesses  for  Firth. 

1.  John  Nicholl,  examined  August,  1753. — Deceased  was  deponent's 
grandmother ;  deceased  was  before  and  after  5th  November,  1752  very 
capable  of  doing  business,  and  in  August,  1752  executed  a  release,  ancl 
received  rents  for  deponent ;  she  managed  her  affairs  with  good  economy, 
regularly  paid  her  debts ;  knows  deceased  had  for  several  years  great 
disregard  for  William  Finch,  on  account  of  his  ill  treatment  of  her,  and 
she  often  complained  of  him  to  deponent ;  deceased  had  a  great  regard 
for  William  Firth  and  his  children  ;  he  was  joint  executor  with  her  to 
her  husband,  and  he  chiefly  acted  therein ;  Wynne  did  business  for 
deceased  and  her  husband,  and  made  several  wills  for  her,  and  made  her 
husband's  will,  and  deceased  always  consulted  Wynne.  About  three 
weeks  or  a  month  before  her  death,  deceased  being  of  sound  mind,  told 
the  deponent  she  had  made  her  will,  and  had  made  the  deponent  joint 
executor  with  William  Firth,  and  mentioned  part  of  the  contents  of  such 
will,  and  her  reasons  for  making  it  different  from  her  former  wills,  telling 
him  it  was  because  Mr.  Finch  had  always  behaved  himself  so  ill  to  her, 
and  added,  that  she  had  promised  her  daughter  Finch  her  horse  and 
chaise,  and  as  she  had  left  them  so  little  in  her  will  she  wa3  desirous  she 
might  have  it,  and  had  therefore  already  mentioned  it  to  Firth,  and  now 
mentioned  it  to  deponent,  that  it  might  be  confirmed,  as  it  was  not  set 
down  in  the  will. 
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1.  Int.  Respondent  has  renounced  the  executorship,  and  has  received 
and  released  his  legacy;  respondent  has  a  greater  interest  under  an 
intestacy  than  under  the  will.  7.  Int.  Has  heard  deceased  say  she 
would  make  Firth  amends  in  her  will  for  the  trouble  he  had  in  his  exec- 
utorship to  her  husband. 

2.  Dinah  Darley. — Deponent  and  her  husband  were  witnesses  to  the 
deceased's  cancelled  will ;  the  deceased  was  of*  sound  mind  lon^  after  the 
execution  of  the  will  pleaded,  and  managed  her  affairs ;  she  had  ^reat 
disregard  for  William  Finch,  and  great  regard  for  Firth,  who  assisted 
her  very  much  in  her  affairs ;  after  the  death  of  her  daughter,  Rose  Firth, 
deceased  took  out  of  deponent's  hands  the  duplicate  of  ner  will,  and  said 
she  should  soon  bring  her  another  paper  to  keep,  when  she  could  get  it 
prepared ;  in  November  1752  deceased  delivered  to  deponent  a  paper 
sealed  up,  and  marked  **  S.  N."  with  her  own  hand,  and  said  she  had  so 
marked  it  that  it  might  be  known  it  was  her  own  doins,  and  desired 
deponent  at  her  death  would  deliver  it  to  Mr.  Firth,  or  her  grandson, 
John  Nicholl ;  deponent  desired  her  to  name  which,  and  she  said  '<  Jacky," 
and  then  said  her  daughter  Finch  was  a  good  girl,  but  spoke  slightingly 
of  her  husband ;  deponent  delivered  the  said  paper  to  John  Nicholl  aHer 
deceased's  death ;  deceased  had  no  near  neighbours  but  deponent*s  family, 
except  cottagers. 

3.  William  Day. — ^Before  and  after  date  of  the  will  deponent  has  con- 
versed with  deceased,  and  she  talked  very  sensibly. 

4.  Edward  Finch,  jun. — Deceased's  last  illness  began  on  3d  February 
1753 ;  deponent  swears  deceased  was,  long  before  and  after  the  date  of 
her  will,  capable  of  making  a  will ;  never  saw  her  drunk  but  once. 

4.  Int.  The  time  he  saw  her  drunk,  she  remembered  what  she  had 
said. 

5.  Richard  Darley. — Deponent  and  his  wife  were  witnesses  to  deceas- 
ed's cancelled  will ;  she  was  capable  of  making  a  will  before  and  after 
the  date  of  the  will  pleaded ;  she  paid  2/.  to  deponent  for  faggots  on  21st 
July  1752,  and  1/.  6^.  for  wood  on  2r)th  December  1752,  and  paid  depo- 
nent a  year's  window  tax  on  19th  October  1752. 

6.  Sarah  Foulkes. — The  deponent  was  servant  to  William  Firth; 
knew  deceased,  but  never  knew  her  to  be  out  of  her  senses. 

7.  John  Nicholl. — Deponent  was  servant,  and  afterwards  tenant  to 
deceased  to  her  death ;  never  saw  her  drunk  but  once,  and  had  frequent 
dealings  with  her ;  she  transacted  her  business  well ;  deponent  saw  her 
two  or  three  times  a  week;  she  bought  wood  of  deponent  in  the  year 
1752,  and  paid  him  without  making  any  mistake,  and  seemed  to  be  per- 
fectly in  her  senses. 

8.  Esther  Pates. — Deposes  to  deceased's  good  capacity. 

•  9.  John  Saunders. — Deponent  did  work  fbr  deceased  as  a  carpenter; 
she  regularly  paid  him  to  her  death,  without  making  any  mistakes. 

Cancelled  will  read. 

Witnesses  for  Finch. 

1.  Edward  White. — Proves  the  name  "  Sarah  Nicholl"  to  two  receipts 
for  rent  to  Gap  to  be  deceased's  handwriting. 

2.  Mary  Watkins. — Firth  threatened  deponent  before  her  first  exam- 
ination, and  said,  deponent  was  a  base  woman  to  expose  her  mistress. 

3.  Mary  Smith. — Deposes  to  a  quarrel  between  deceased  and  her 
daughter,  Rose  Firth,  and  that  deceased  never  saw  her  afterwards. 

4.  Charles  Poulton. — Deponent  knew  but  little  of  deceased,  but  was 
with  her  in  June  1751  and  Michaelmas  1752,  about  a  house  of  hers. 
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Jni>01CENT. 

Sir  George  Lee. 

The  only  question  bein^,  vi^hether  deceased  had  suflScient  capacity  to 
make  a  \vill»  I  was  of  opinion,  from  the  evidence,  that  she  had  sufficient 
capacity,  and  therefore  pronounced  for  the  validity  of  the  will,  but  did 
not  ffive  costs. 

N.  B.  The  counsel  for  Tirth  pressed  to  have  costs,  from  the  time  that 
Finch  gave  in  her  last  allegation. 


ARCHES  COURT  OF  CANTERBURY. 

HUNT  against  SARELL.— p.  689. 
{Ajipeal  from  Exeter  in  a  Cause  of  Legacy.) 

The  identity  of  a  legatee  established. 

Dr.  Simpson,  for  SarelL — John  Hunt  died  in  1740,  made  his  will,  and 
gave  to  Richard  Sarell  20/.,  to  be  paid  by  his  executor,  and  appointed 
Wilroot  Hunt,  his  wife,  executrix  and  residuary  legatee.  She  took  pro- 
bate 20th  February  1740,  and  paid  all  the  legacies  but  this;  has  not 
denied  assets ;  in  April  1744,  Sarell  brought  a  suit  for  this  legacy.  Hunt 
appeared ;  a  libel  given  in,  to  which  she  gave  a  negative  issue ;  deceas- 
ed and  Sarell  were  second  cousins ;  we  pleaded  affection  for  Sarell,  and 
that  deceased  intended  this  legacy  for  Richard  Sarell,  the  respondent, 
and  not  for  another  Richard  Sarell  of  Chadford,  who  was  likewise  cousin 
to  deceased,  but  for  whom  deceased  had  a  dislike;  Sarell  of  Chadford, 
has  released  all  interest  to  Richard  Sarell  of  Chudleigh,  the  respondent. 
Respondent  was  abroad  from  the  commencement  ot  the  suit  till  1752, 
during  which  time  the  cause  lay  still ;  the  Court  at  Exeter  pronounced 
for  the  legacy,  but  condemned  Sarell  in  1/.  costs.  Hunt  appealed  from 
the  judse  below,  having  pronounced  for  the  legacy,  but  we  have  not  ap- 
pealed irom  condemning  Sarell  in  costs. 

Dr.  Betlesworth^  for  Hunt. — The  cause  was  depending  from  the  2nd 
April  1744,  to  23d  November  1753,  when  sentence  was  given  for  the 
legacv.  Deceased  had  two  cousins,  named  Richard  Sarell.  Richard 
Sarell  of  Chadford,  has  demanded  the  legacy;  the  uncertainty  of  the 
person  of  the  legatee  makes  the  legacy  void. 

Witness  for  Sarell. 

William  Sarell,  baker. — Deponent  well  knew  deceased  and  plaintiff; 
they  were  cousins ;  deceased  expressed  particular  regard  for  plaintiff; 
about  sixteen  years  a^o,  deponent  called  on  deceased,  and  he  went  with 
deponent  to  see  plaintiff,  who  is  deponent's  brother ;  deceased  gave  plain- 
tiff several  real  estates  by  his  will;  believes  he  never  intended  to  leave 
anything  to  Richard  Sarell  of  Chadford,  for  deceased  had  a  great  dislike 
to  him;  Mrs.  Hunt  declared  she  was  willing  to  pay  the  legacy  if  she 
could  be  satisfied  which  Richard  Sarell  deceased  meant ;  proves  the  re- 
lease executed  bv  Sarell  of  Chadford. 

Int.  Believes  Richard  Sarell  of  Chadford  has  demanded  the  legacy. 

Release  from  Richard  Sarell  of  Chadford  read,  in  which  he  recites, 
that  he  knows  deceased  intended  the  legacy  in  question,  for  Richard 
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Sarell  of  Chudleigh,  and  therefore  he  released  to  him  all  the  interest  he 
is  supposed  to  have  therein. 

Dr>  Sf'mpson^s  argument  for  Sarell. — Lord  Chentfs  case.  Coke's  Re- 
ports, Witnesses  received  to  ascertain  who  the  testator  intended  to  leave 
a  legacy  to.  LiWebury  and  Buckle^  the  same.  Hunt  has  not  put  it  in 
issue  that  there  is  another  Richard  Sarell  besides  the  plaintiff,  who  was 
cousin  to  deceased ;  only  a  general  negative  issue  given ;  she  has  not 

E leaded.  We  have  shown  deceased  had  afiection  for  plaintiff,  and  that 
e  declared  he  would  benefit  him  by  his  will. 

Dr.  Betieswarthf  contra. — Two  witnesses  necessary  to  prove  identity. 
William  Sarell  proves  nothing.  One  witness,  I  admit,  is  sufficient  to 
provo  a  release.  2  Peere  Williams,  f.  152,  Pitcaime  against  Brace,  the 
widow  is  entitled  to  the  legacy  from  the  uncertainty  who  the  testator 
intended  to  be  the  legatee. 

Judgment. 

Sir  George  Lee. 

I  was  of  opinion  one  witness  was  sufficient  to  prove  identity,  which  is 
a  collateral  question;  but  here  the  release  of  Sarell  of  Chadford,  by  which 
he  disclaimed  all  right  to  the  legacy,  and  declared  he  knew  the  testator 
meant  the  plaintiff,  fixed  the  identity  of  the  legatee  by  more  than  one 
witness,  and  as  it  was  in  evidence  that  the  deceased  had  a  great  regard 
to  the  plaintiff,  and  a  great  dislike  to  the  other  Richard  Sarell,  I  had  no 
doubt  but  that  the  legacy  belonged  to  the  plaintiff,  and  therefore  con- 
firmed the  decree  of  the  judge  below,  as  to  pronouncing  the  legacy  was 
due  and  payable  to  Richard  Sarell  of  Chudleigh,  and  condemned  Hunt 
in  the  costs  of  the  appeal. 


COURT  OF  PECULIARS. 

GRANT  against  GRANT.— p.  602. 

A  suit  for  restitution  of  conjugal  righta,  in  the  case  of  a  Fleet  marriage ;  the  marriage 

established. 


PREROGATIVE  COURT  OF  CANTERBURY. 

BROTHERTON,  Executor  of  LADY  COOKES  WINFORD  against 

HELLIER,  by  his  Guardian.— p.  599. 

A  party  who  has  no  interest,  cannot  be  permitted  to  intervene  in  a  cause. 

Dr.  Bettesioorth. — Samuel  Hellier,  Esq.  deceased,  left  a  widow,  Lady 
Cookes  Winford,  and  a  son,  a  minor,  aged  18  or  19  years;  he  chose 
Sarah  Harris  to  be  his  guardian,  and  she  was  appointed  such  to  propound 
deceased's  will  on  behalf  of  the  son,  which  Lady  Winford  opposed ;  the 
minor  has  a  grandmother  living,  Sarah  Huntback,  who  is  a  witness  in 
this  cause;  sne  and  Dean  Lyttleton  are  appointed  guardians  for  his 
person  and  real  estate  in  Chancery ;  the  grandmother  now  prays  that 
she  may  intervene  to  see  justice  done  the  mmor  in  this  cause ;  if  the  minor 
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should  die  she  is  his  next  of  kin.  The  proctor  for  Lady  Winibrd  might 
have  objected  to  Harris's  being  guardian ;  the  only  objection  in  the  act 
is,  that  her  intervention  will  increase  expense. 

Dr.  Hay,  for  Samuel  Hellier. — The  cause  is  now  ready  to  be  heard  ; 
Sarah  Huntback,  the  grandmother,  prays  to  intervene.     Harris  was  ap- 

Cointed  guardian  in  1752,  upon  the  minor's  election ;  nobody  opposed 
er  being  guardian ;  the  grandmother  might  then  have  interposed. 
Huntback  has  been  examined  as  a  witness  in  the  cause ;  no  reason  for 
her  intervention  ;  the  cause  is  concluded ;  she  cannot  plead  ;  no  other 
effect  can  arise  from  her  intervention  but  burthening  the  cause  wilh  the 
expense  of  counsel  and  proctor  for  her,  and  more  copies  of  the  deposi- 
tions ;  if  she  will  appear  at  her  own  expense,  we  will  not  oppose  it. 
Judgment. 
Sir  George  Lee. 

I  was  of  opinion  this  motion  was  new ;  it  did  not  appear  to  me  that 
her  intervention  could  be  of  any  use ;  it  was  not  suggested  that  the 
guardian  was  colluding  with  the  adverse  party ;  that  it  was  unprece- 
dented to  admit  any  person  to  intervene  that  had  no  interest  in  the 
cause,  and  therefore  I  rejected  Sarah  Huntback's  petition. 


WISE  and  Others  against  JOHNSON.— p.  600. 

A  codicil  admitted  to  probate,  which  had  not  originated  with  the  deceased,  bat  which  had  been 

appro?ed  and  executed  by  him. 

Dr.  Pinfoldf  for  Johnson. — ^William  Johnson,  a  pawnbroker,  deceased, 
died  a  widower,  without  children ;  on  30th  May  1753  made  his  will, 
dated  2d  May  1753,  all  wrote  by  himself  This  will  is  not  disputed. 
Appointed  Wise,  Brown,  and  Harrison,  his  executors,  and  left  the  residue 
to  his  father.  William  Johnson,  the  father,  has  propounded  a  codicil, 
dated  21st  May  1753,  which  is  opposed  by  the  executors  of  the  will. 
Harrison  and  Brown  were  indebted  to  deceased.  The  codicil  does  not 
materially  alter  the  will ;  it  recites  that  Harrison  and  Brown  are  in- 
debted to  deceased  ;  that  the  making  them  executors  may  be  an  extin- 
guishment of  their  debts,  which  he  does  not  intend;  and  therefore  de- 
clares them  trustees  for  his  father,  whom  he  makes  his  residuary  legatee; 
appoints  his  father,  William  Jr>hnson,  joint  executor  with  the  others 
named  in  his  will,  and  gives  a  legacy  of  five  pounds  to  Mrs.  Deborah 
Dorrell,  which  is  added  in  deceased's  own  hand-writing.  One  Single- 
ton, a  friend  of  deceased's,  informed  him  that  it  might  be  a  dispute 
whether  making  Brown  and  Harrison  executors  would  not  extinguish 
their  debt ;  Walton,  deceased's  apothecary,  at  his  desire,  read  the  codicil 
to  him  on  the  morning  of  22d  of  May ;  he  approved  of  it,  and  would  then 
have  executed  it,  but  Walton  advised  him  to  send  for  his  will,  and  com- 
pare them  together ;  deceased  executed  the  codicil  in  the  evening  of  22d 
May,  1753 :  and  it  is  attested  by  Walton  and  Deborah  Dorrell ;  recog- 
nition of  the  codicil  on  23d  May;  admit  Singleton  had  not  previous  orders 
from  deceased  for  preparing  the  codicil. 

Dr.  Paul  for  Wise  and  others. — In  the  will  deceased  gives  the  interest 
of  1400/.  to  his  father  and  mother  for  their  lives,  remainder  to  his  sister's 
children ;  if  she  has  none^  to  his  next  of  kin ;  leaves  the  residue,  which  ia 
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about  600/.  to  his  father  absolutely ;  father  applied  to  William  Richard- 
sun  to  get  deceased  to  make  him  and  said  Richardson  executors ;  Rich- 
ardson said  he  would  not  be  an  executor,  but  spoke  to  deceased  to  make 
his  father  executor;  deceased  said  "  No;  my  father  shall  not  be  executor." 
The  father  afterwards  applied  to  Singleton  for  the  same  purpose ;  Single- 
ton wrote  the  codicil  at  an  ale-house  m  Fleet-street,  and  sent  it  to  de- 
ceased. We  insist  that  the  codicil  was  a  fraud  on  the  deceased ;  rely  on 
custody  and  imposition,  but  do  not  object  to  capacity. 
Witnesses  for  the  Codicil. 

1.  William  Singleton. — Deponent  intimate  with  deceased;  deponent 
having  heard  that  Brown  and  Harrison  were  executors  to  deceased,  and 
indebted  to  him  in  800/. ;  deponent  wrote  to  deceased,  and  acquainted 
him  that,  by  making  them  executors,  he  would  extinguish  their  debt ; 
deponent  drew  the  codicil  pleaded,  and  sent  it  to  deceased  with  said 
letter,  by  his  father ;  the  legacy  in  codicil  to  Mrs.  Dorrell  is  wrote  by 
deceased ;  deceased,  on  23d  May,  told  deponent  he  had  executed  said 
codicil ;  deceased  would  have  had  deponent  write  said  codicil  on  the  will, 
and  said  he  would  execute  it  again,  but  deponent  told  him  it  would  be 
as  well  to  seal  it  on  to  the  will,  which  deponent  did  ;•  deceased  was  then 
of  sound  mind,  &c. 

2.  Int.  Deceased  did  not  give  instructions  for  the  codicil.  5.  Int. 
Respondent  contrived  it. 

2.  John  Walton,  apothecary. — On  22d  May,  1753,  in  the  morning, 
deponent  went  to  deceased,  and  found  him  reading  a  letter  which  de- 
ceased gave  deponent  to  read ;  it  was  a  letter  from  Singleton ;  deponent 
read  it  and  the  codicil  to  deceased,  and  by  deceased's  order,  deponent 
burnt  the  letter;  deceased  said  he  would  then  execute  the  codicil,  but 
deponent  advised  him  to  send  for  his  will  first;  in  the  evening  deponent 
went  to  deceased  arain,  and  he  said  he  would  then  execute  the  codicil, 
and  he  did  execute  it  in  presence  of  deponent  and  Deborah  Dorrell,  who 
attested  it ;  the  deceased  was  of  sound  mind,  &c. ;  the  deceased  with  his 
own  hand  inserted  the  legacy  to  Dorrell  in  deponent's. presence. 

6.  Int.  Gives  an  account  of  the  contents  of  Singleton's  letter.  8.  Int. 
Respondent  and  Dr.  Schomberg  ordered  deceased  should  be  kept  quiet, 
and  see  no  company  unnecessarily. 

3.  Deborah  Dorrell. — Deponent  well  knew  deceased  for  seven  years 
before  his  death ;  Walton  told  deponent  that  the  deceased  desired  her  to 
set  her  name  to  the  codicil ;  deponent  said  she  could  not  write,  but  de- 
ceased said  she  might  set  her  mark,  which,  at  deceased's  request  she  did, 
but  did  not  see  deceased  sign,  or  hear  him  publish  it;  he  was  of  sound 
mind,  &c. 

2.  Int.  Believes  the  codicil  was  drawn  at  the  request  of  deceased's 
father.  8.  Int.  Wise,  who  was  deceased's  uncle,  was  oAen  with  him, 
but  deceased's  father  bid  deponent  not  let  deceased  see  Brown  and  Har- 
rison.   9.  Int.  Deponent  has  received  her  legacy. 

4.  Thomas  Dunson. — ^Proves  the  legacy  to  Dorrell  to  be  the  deceased's 
handwriting. 

7.  Int.  Brown  was  indebted  to  deceased.  1.  Int.  Has  heard  the 
father  applied  to  Singleton  to  get  deceased  to  alter  his  will. 

Codicil  read. 

Witnesses  for  Wise  and  others. 

1.  William  Richardson. — Brown  and  Harrison  were  intimate  with 
deceased ;  about  a  week  before  deceased's  death,  Johnson  told  deponent 
Vol.  v.  59 
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that  deceased  had  made  his  will,  and  Brown  and  Harrison  his  executors, 
and  desired  deponent  to  ask  deceased  to  make  him  and  deponent  execu- 
tors ;  deponent  refused  to  be  executor ;  deponent  spoke  to  deceased  one 
day  when  they  were  airing  in  a  chariot  together,  to  make  his  father 
executor ;  deceased  seemed  very  uneasy  thereat,  and  asked  deponent 
what  his  father  wanted,  and  said  his  father  should  not  have  the  manage- 
ment of  his  atTairs ;  deceased  was  much  vexed  at  it,  and  fainted ;  deceas- 
ed said  afterwards  that  he  had  been  talkins  to  his  father,  and  his  father 
told  him  he  was  very  well  satisfied  with  his  will,  and  deceased  said  it 
was  to  his  father's  satisfaction. 

2.  Hannah  Blakeley. — Deponent  was  servant  to  deceased ;  Wise  was 
uncle  to  deceased,  and  the  other  executors  were  intimate  with  him; 
about  a  fortnight  before  deceased's  death  he  went  abroad  with  Richard- 
son in  a  chariot,  and  returned  home  very  ill,  and  said  his  father  was  the 
occasion  of  his  illness;  a  short  time  before  that  the  father  and  Thomas 
and  Matthew  Galston  asked  deponent  to  let  them  see  deceased's  will; 
deponent  told  them  she  could  not,  for  it  was  locked  up  in  his  bureau ; 
and  Wise  had  the  key ;  Matthew  desired  deponent  to  take  the  key  out 
of  Wise's  pocket,  after  he  was  a-bed,  and  ^t  the  will ;  deponent  said  she 
would,  and  he  said  he  could  then  get  a  key  made  by  that ;  Matthew 
Galston  came  again  at  night,  according  to  appointment,  to  know  if  she 
could  get  the  key,  but  deponent  then  told  him  she  could  not  get  it ;  a 
day  or  two  after,  at  four  in  the  morning,  the  father  came  to  deponent's 
bedside,  and  begged  her  to  get  him  the  will  or  the  key ;  the  father  ordered 
deponent  not  tolet  deceas^  see  Brown  or  Harrison,  and  he  bid  depo- 
nent tell  Dorrell,  after  deceased's  death,  that  he  would  pay  her  her 
legacy,  if  she  would  be  a  witness  for  him. 

3.  Int.  Has  heard  Harrison  owed  deceased  money  on  bond. 

3.  Deborah  Dorrell. — Deceased  had  a  great  opinion  of  his  executors; 
about  a  week  before  his  death  deceased  said  he  was  relapsed,  from  his 
father's  teazing  him  about  a  thing  he  would  never  agree  to;  the  father 
forbade  deponent  to  let  Brown  and  Harrison  see  deceased ;  deceased  did 
not  execute  the  codicil  in  deponent's  presence,  nor  did  Walton  attest  it 
in  deponent's  presence ;  deceased  said  nothing  at  that  time,  but  bid  de- 
ponent make  haste,  for  he  must  go  to  bed. 

Int.  Has  heard  Harrison  say,  he  owed  deceased  money  on  bond. 

4.  Walter  Rochford. — Deceased  had  by  him  in  pawns,  about  50002. 
when  he  died ;  Gunson,  in  deponent's  presence,  said  to  deceased's  fatheri 
it  was  an  easy  matter  to  make  a  dying-man  do  any  thing,  and  Gunson 
bid  deponent  not  to  take  notice  of  it,  if  the  father  took  any  thing  out  of 
deceased's  house  after  his  death ;  Singleton  told  deponent  he  made  the 
codicil  at  an  alehouse,  without  instructions  from  any  one. 

5.  William  Payne. — Gives  good  characters  of  the  executors ;  the 
father  seemed  uneasy  when  deponent  was  with  deceased,  and  believes 
he  refused  admittance  to  deceased's  friends ;  deponent  suspected  a  man- 
agement by  the  father,  and  therefore  went  to  see  deceased,  but  he  would 
not,  at  that  time,  let  deponent  see  him ;  Singleton  said  he  made  the  codi* 
cil  by  the  father's  desire. 

2.  Int.  Deponent  was  told  deceased  must  not  see  company. 

6.  Jeremiah  Robins. — About  fifteen  days  before  deceased's  death,  de- 
ponent went  to  see  deceased,  but  did  not  see  him. 

7.  Thomas  Laaibert. — The  deceased  had  great  regard  for  his  execu- 
tors. 
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8.  John  Dickenson. — The  same ;  and  gives  them  good  characters. 

9.  Daniel  Hall. — The  same. 
Judgment. 

Sir  Gborgb  Lee. 

I  said,  though  the  deceased  had  not  ordered  the  codicil  to  be  drawn ; 
yet  his  approving  and  executing  it  was  the  same  thing, — that  it  fully 
appeared  to  be  his  mind,  by  inserting,  with  his  own  hand,  the  legacy  to 
Dorrell ; — that  he  had  a  good  foundation  for  making  it,  as  he  did  not  in- 
tend his  executors  should  avail  themselves  of  their  debts,  though  the 
father  had  behaved  improperly  ;  yet,  as  deceased  was  admitted  to  be  in 
his  senses,  and  no  fraua  or  imposition  on  him,  with  respect  to  this  paper 
was  proved,  1  pronounced  for  the  validity  of  the  codicil,  but  did  not 
give  costs,  and  at  the  desire  of  the  proctor  for  Wise  and  others,  that  the 
probate  should  not  go  under  seal  till  after  fifteen  days,  I  ordered  accord- 
mgly. 

Appealed.-^ Affirmed  in  Delegates,  (a) 

(a)  The  camem  the  Asnenatioii  Book  of  the  High  Court  of  Delegatee,  is  entitled  Wise  and 
Br9wn  v.  Johnmm;  the  final  eeotenoe  was  given  on  the  5th  June,  1755.  The  Judges  present 
were  Mr.  Justice  Foster,  Mr.  Baron  Adams,  Mr.  Justice  Baihurst,  Dr.  Simpson,  Dr.  Collier,  Dr. 
Ducarel,  and  Dr.  Clarke.  The  sentence  was  as  follows : — **  Major  exhibited  his  appeal ;  Goet- 
Kng  confessed  the  identity  and  subscription.  The  proctors  on  both  sides  porrected  definite  sen- 
tences in  writing,  which  for  their  respective  parties  they  prayed  to  be  read,  and  promulged, 
and  given.  The  Judges  having  heard  advocates  and  proctors  on  both  sides,  ordered  the  sen- 
tence porrected  by  Gobtling,  to  be  read,  which  was  read  accordingly,  pronouncing,  decreeing, 
remitting,  and  domg  in  all  things  as  therein  contained.  Goatling  porrected  a  bill  of  expenses ; 
the  Judges  taxed  the  same  at  the  sum  of  SOL  of  lawful  money  of  Great  Britain,  besides  the  moni- 
tion ;  Gostling  made  oath  of  the  necessary  expending  of  the  same.  Monition  for  payment  thirty 
days  afier  service.    Many  witnesses  present 


KEELING  against  M'EGAN.— p.  607. 

A  seaman's  win  made  to  seenre  a  debt,  pronounced  to  be  veid. 


ARCHES  COURT  OF  CANTERBURY. 

LEWIS  against  JAMES.— p.  612. 
{Appeal from  Landaff.) 

A  proceeding  against  a  churchwarden,  respecting  his  accounts,  held  to  be  vexatious  :  suit  dis- 
missed with  costs* 


ROBINS  against  Sir  WILLIAM  WOLSELEY.— p.  616. 
Appeal  from  Litchfield  in  a  Grievance. 

In  a  suit  for  adultery  brought  by  the  husband,  the  wife  appears  under  protest,  and  alleges  a  prior 

marriage. 
The  questicm-of  the  former  marriage  must  be  determined  before  the  question  of  adultery  is  gone 

inta 
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Dr.  Paul  for  Mrs.  Robins. — This  suit  was  described  below,  Sir  Wil- 
liam Wolseley  against  Lady  Wolseley,  and  was  brought  by  Sir  William 
against  her  as  his  wife,  for  adultery,  in  order  to  obtain  a  divorce.  A 
proctor  appeared  for  her  under  protestation,  and  alleeed  her  name  was 
Ann  Robins,  and  that  she  was  and  is  the  wife  of  John  Robins,  Esq.  12th 
February  1754,  Sir  William's  libel  given  in,  in  which  he  pleaded  that  he 
was  married  to  the  defendant  on  25tn  September  1752.  The  libel  ad- 
mitted quatenus,  and  the  judge  decreed  for  Mrs.  Robins's  answers  to  the 
marriage  pleaded  by  Sir  William.  He  allowed  no  time  to  extend  our 
protest.  We  have  pleaded  in  writing  that  she  married  Mr.  Robins  on 
16th  June  1752;  this  allegation  was  not  opposed,  and  stands  admitted. 
At  the  same  time  her  proctor  made  an  allegation  apud  acta,  and  pro- 
tested against  going  into  the  cause  till  the  validity  of  her  marriage  to 
Robins  was  determined.  The  judge  rejected  her  whole  petition,  and 
admitted  and  swore  a  witness  on  the  libel.  Mrs.  Robins  has  appealed 
from  the  act  of  26th  March  1754. 

Dr.  Simpson,  same  side. — Mrs.  Robins's  proctor  alleged  a  misnomer 
on  his  first  appearance  under  protest.  12th  February  1754,  libel  admit- 
ted, and  Robins's  proctor  gave  a  negative  issue.  The  Court  decreed  for 
her  answers.  We  protested  of  appealing  therefrom.  On  26th  February, 
her  proctor  declared  he  would  give  in  an  allegation  in  writing,  pleading 
her  marriage  to  Robins.  On  26th  March,  said  allegation  was  given  in, 
and  her  proctor  prayed  Sir  William  Wolseley's  suit  should  slop,  and 
prayed  Sir  William's  answers  to  her  allegation,  which  had  been  admitted 
without  opposition ;  the  Court  decreed  for  her  answers  to  Sir  William's 
libel,  and  admitted  a  witness  upon  it  absolutely,  but  did  not  decree  for 
his  answers  to  her  allegation.  At  the  same  time  an  allegation  apud  acta 
was  offered  on  behalf  of  Robins,  but  rejected  by  the  Court.  All  these 
are  grievances ;  but  the  principal  grievance  was  in  proceeding  in  Sir 
William's  cause  while  the  question  of  her  marriage  to  Robins  was  unde- 
termined.    The  appeal  is  from  the  act  of  26th  March  1754. 

Dr.  Pinfold  for  Sir  William  Wolseley.— Citation  9th  October,  1753. 
On  2dd  October,  Robins's  proctor  appeared  under  protest.  On  26th 
March,  she  gave  in  an  articulate  allegation,  which  is  admitted.  Same 
day  her  proctor  alleged,  and  prayed  apud  acta  that  Sir  William's  suit 
may  be  stayed. 

Act  of  26th  March  1754  upon  which  the  appeal  is  brought. 

Tindall,  proctor  for  Robins,  prayed  her  articulate  allegation  to  be  ad- 
mitted, and  a  decree  against  Sir  William  to  answer  to  it,  and  alle^:ed 
that  Sir  William's  pretended  marriage  and  suit  was  subsequent  in  time 
to  her  marriage  to  Robins,  and  that  it  tended  to  prove  Mrs.  Robins 
guilty  of  bigamy,  and  therefore  prayed  that  Sir  William's  suit  may  be 
suspended  till  the  Court  had  determined  on  her  plea.  Hou^ard,  proctor 
for  Sir  William,  declared  he  did  not  oppose  the  articulate  allegation,  and 
prayed  the  certificate  of  the  decree  for  Robins's  answers  to  Sir  William's 
libel  to  be  continued. 

Richard  Wolseley  appeared ;  alleged  he  was  excommunicated  for 
being  present  at  a  clandestine  marriage,  and  prayed  to  be  absolved,  and 
to  be  admitted  a  witness  on  Sir  William's  libel.  The  judge  absolved, 
and  admitted  him  a  witness,  and  rejected  Robins's  allegation  apud  acta, 
and  petition. 

Dj\  Paid  for  Robins. — No  allegation  admitted  till  26th  March  1754; 
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the  protest  is  the  first  matter  to  be  discussed ;  the  judge  rejected  our 
prayer  for  Sir  Wiiliam's  answers. 

Dr.  Simpson,  same  side. — Judge  should  have  assigned  a  time  for  ex- 
tending our  protest,  but  we  have  not  appealed  from  that ;  our  articulate 
allegation  is  loco  responsi,  and  the  proctor  below  expressly  declared  he 
gave  it  in  as  such ;  if  Mrs.  Robins  gives  answers  on  oath  to  the  libel,  she 
may  accuse  herself  of  bigamy,  contrary  to  the  known  rule  that  no  one  is 
to  accuse  himself;  ordering  her,  therelore,  to  answer  is  a  grievance.  2d, 
grievance,  not  ordering  Sur  William  to  answer  to  our  plea.  3d,  Our 
plea  is  an  absolute  bar  to  the  suit,  and,  therefore,  a  grievance  is  done  in 
not  staying  the  suit.  4th,  A  witness  upon  the  libel  ought  not  to  have 
been  received,  while  our  plea  was  depending ;  peremptory  exceptions 
may  be  offered  at  any  time  before  or  after  contestation  of  suit.  Clark's 
Praxis,  tit.  60,  her  non-interest  may  be  alleged  at  any  time,  and  the  suit 
shall  be  stayed.  Maranta,par.  6,  de  Except,  uu.  12,  peremptory  excep- 
tions may  be  made  after  contestation.  Our  plea  admits  conversation 
with  Mr.  Robins;  if  Sir  William's  cause  and  our  exception  go  on  to- 
gether, a  prohibition  will  lie,  because  the  Court  in  that  case  will  try 
bigamy.  The  grand  question  is,  whether  this  suit  on  Sir  William's  part 
ought  not  to  ^top  till  we  have  had  a  determination  on  our  plea  in  bar? 
The  grievances  we  complain  of  are  these ;  1st,  Not  staying  Sir  William's 
suit ;  2dly,  Decreeing  lor  Mrs.  Robins's  answers  to  his  libel ;  3dly,  Not 
decreeing  for  Sir  Williaip's  answers  to  our  articulate  allegation;  4thly, 
Admitting  a  witness  on  the  libel. 

Dr,  tiay^  same  side. — If  we  had  insisted  on  the  protest,  that  matter 
must  have  been  determined  before  any  issue  could  have  been  given  to 
the  libel.  I  admit  a  common  misnomer  cannot  be  pleaded  after  contesta- 
tion of  suit,  but  a  peremptory  plea  may  be  offered  at  any  time,  and 
must  stay  a  suit.  Mrs.  Robins  cannot  answer  to  the  libel,  because  if 
she  confesses  her  marriage  to  Sir  William,  she  must  accuse  herself  of 
a  crime.  Our  allegation  was  given  loco  responsi,  as  her  proctor  alleged 
in  acts  of  court ;  therefore,  the  certificate  of  the  decree  for  her  answers 
ought  not  to  have  been  continued. 

Drs,  Pinfold  and  Betlesworthf  for  Sir  William. — The  protest  was 
waved  by  an  issue  being  given  to  the  libel ;  when  a  Court  admits  a  libel 
it  is  in  order  to  proceed  to  proof;  Consist :  Lond :  (a)  Adams  against 
Adams,  Dr.  Andrew  would  not  stay  this  cause  as  to  the  cruelty  and 
adultery,  till  the  question  on  the  marriage  was  determined,  but  went  on 
with  both  together ;  our  witnesses  may  die,  and  Sir  William  may  be 
irreparably  prejudiced,  if  his  cause  is  stopped. 

Judgment. 

Sir  Georob  Lee. 

I  was  of  opinion  the  judge  below  had  done  Mrs.  Robins  injury  by  his 
decree.  He  ought  to  have  stayed  Sir  William's  suit,  till  it  appeared 
whether  Mrs.  Robins  was  married  to  Mr.  Robins  previous  to  the  time 
that  Sir  William  charges  her  marriage  to  him,  for  if  she  was,  her  plea 
was  an  absolute  bar  to  the  suit  against  her  for  a  divorce  for  adultery ; 
for  if  she  was  married  first  to  Robins,  Sir  William  could  not  accuse  her 
of  adultery,  or  be  divorced  from  her,  because  he  has  no  interest,  for  in 
that  case  she  is  not  his  wife.  2dly,  As  her  plea  was  admitted  loco  res- 
ponsi, she  was  discharged  from  answering  on  oath  to  the  libel ;  besides 

(a)  Adamty.  NevUl,  caUing  hcmUAdam,  Dcksg.  13th  F«b.  1749. 
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ihe  was  not  obliged  to  answer  to  a  marriage  with  Sir  William,  when 
she  insisted  on  a  prior  marriage  to  Robins,  for  if  she  owned  a  marriage 
to  Sir  William  she  would  prove  herself  guilty  of  bigamy.  8dly,  As  the 
suit  ought  to  have  been  stayed,  a  witness  on  the  libel  ought  not  to  have 
been  admitted  ;  and,  4thly,*  He  ought  to  have  decreed  for  Sir  William's 
answers  to  her  plea. 

I  therefore  pronounced  for  the  appeal ;  decreed  Sir  William^s  suit  to 
be  stayed  till  the  marriage  with  Robins  was  determined;  discharged  her 
from  answering  to  the  libel ;  reversed  the  admission  of  the  witness,  and 
decreed  for  Sir  William's  answers  to  her  plea,  and  reversed  the  con^e- 
ratjon  of  costs  in  finem  litis. 


BIRD,  alias  BELL,  against  BIRD.— p.  6^1. 

A  eaie  of  nullity  of  marriage,  bj  reuoa  of  a  former  marriage,  established.    Aiimooy  to  aeooDd 

wife  refused. 


PREROGATIVE  COURT  OF  CANTERBURY. 

PLUNKETT.  formerly  SHARPE,  against  SHARPE.— p.  623. 

f 

When  the  Court  decrees  an  inventoryi^it  expects  a  full  and  satis&ctory  one  to  be  given  is. 

Dr.  ColUer,  for  Plunkett. — Thomas  Sharpe,  deceased,  died  in  Novem- 
ber, 1751,  intestate;  i3th  December,  1751,  administration  was  granted 
to  John  Banks,  as  father  and  guardian  of  Ann  Plunkett,  decease's  wi- 
dow, and  till  she  came  to  age ;  29th  ApriU  1752,  she  married  Ghristopber 
Plunkett ;  in  August,  1753,  she  being  at  age,  and  the  administration  to 
her  guardian  ceasing,  she  applied  for  administration  in  her  own  rjsht. 
A  caveat  was  entered  in  the  name  of  John  Thomas ;  warned  4th  &p- 
tember,  1753.  Gostling  prayed  administration  to  be  granted  to  Ann 
Plunkett.  Bogg  praved  it  to  be  granted  to  William  Sharpe,  deceased's 
brother,  and  both  proctors  were  assigned  to  answer  to  each  other's  in- 
terests. Gostling  confessed  Sharpens  interest,  Bogg  denied  Plunkett's 
interest ;  she  pleaded  it,  allegation  admitted ;  pleaded  public  owning  and 
cohabitation,  and  particularly  owntns  of  her  as  bis  brother's  wife  by  said 
William  Sharpe;  publication  on  said  allegation.  Bogg  gave  an  alie^- 
tion,  which  was  admitted.  Both  proctors  assigned  to  give  in  inventories. 
Gostling  gave  in  a  declaration.  Bogg  gave  in  an  inventory,  but  de- 
fective in  form  and  substance.  Decease's  father  died  in  1747;  made 
his  will ;  appointed  his  eldest  son,  William  Sharpe,  his  executor ;  gave 
him  two-thirds  of  his  estate,  and  gave  the  other  third  to  deceased,  to  be 

Kaid  at  his  age  of  22;  he  was  past  that  age  when  he  died.  We  pray 
e  should  set  forth  the  particulars  of  his  father's  estate,  that  it  may  ap- 
pear what  the  third  amounted  to,  which  belonged  to  deceased.  At  the 
head,  he  styles  it  an  inventory  of  all  the  goods,  ^c.  of  deceased,  that 
have  come  to  his  knowledge;  and  at  the  end,  he  admits  deceased  was 
entitled  to  one-third  of  his  father's  estate,  but  says  that  estate  is  not  yet 
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liquidated,  and  that  Plunkett  is  not  entitled  to  an  account  of  it  till  she  has 
proved  her  interest. 

Judgment. 

Sir  Gboroe  Lee. 

I  directed  that  the  head  of  the  inventory  should  be  put  into  the  usual 
form,  viz.  A  true  and  perfect  inventory  of  ail  the  goods,  chattels,  and 
credits  of  deceased,  that  have  come  to  the  hands,  possession,  or  know- 
ledge of  Sharpe ;  and  I  said,  when  the  Court  decrees  for  an  inventory,  a 
full  and  satisfactory  one  was  expected ;  that  the  third  of  the  father's  estate 
vested  in  the  deceased  and  was  part  of  his  estate,  and  appeared  to  be  in 
the  hands  of  Sharpe,  and  therefore  he  was  obliged  to  give  an  inventory 
of  what  he  had  received  in  money  or  goods  from  the  lather's  estate,  for 
the  use  of  deceased,  and  I  decreed  accordingly,  that  he  should  give  in 
a  fuller  inventory,  and  set  forth  the  same,  and  condemned  him  in  IL  6$. 
8d.  costs. 


Same  day,  upon  a  Motion  in  my  Chamber. 

Ao  Intestate  leavee  a  widow  and  an  infant;  the  widow  takes  out  administration,  bat  becomes 
lonatic;  administration  ^[ranted  also  to  the  aunt  of  the  infant,  for  the  use  and  benefit  of  the 
widow  and  infimt,  daring  the  ineapaoity  of  the  widow,  and  the  minority  of  the  inftnt 

By  Mn  Farrer,  proctor.— Mr.  Binfield  died  intestate ;  left  a  widow 
and  an  infant  son ;  administration  granted  to  the  widow,  who  soon  be- 
came lunatic,  is  in  Bedlam,  and  utterly  incapable  of  acting  in  mana^ 
ment  of  the  deceased's  affairs,  of  which  full  proof  was  made  by  affidavits 
exhibited ;  the  estate  was  small,  unable  to  bear  the  expense  of  a  com- 
mission of  lunacy,  and  there  were  debts  owing  to  it,  which  were  in  danger 
of  bein^  k)st,  if  there  were  no  person  to  receive  them.  Whereupon,  at 
the  petition  of  Farrer^  without  revoking  the  administration  granted  to 
the  widow,  I  assigned  (upon  the  renunciation  and  consent  of  her  grand- 
mother) the  infant's  aunt  to  be  his  guardian,  and  granted  administration 
to  her  also,  for  the  use  and  benefit  of  the  widow  and  infant,  during  the 
incapacity  of  the  widow  and  the  minority  of  the  infant,  if  the  widow 
should  not  sooner  recover  her  senses,  and  directed  this  administration 
to  be  drawn  in  a  special  form,  reciting  the  above  particulars. 


ARCHES  COURT  OF  CANTERBURY. 

FANSHAW  against  VERDON.— p.  625. 
Appeal  from  Litchfield  in  a  Grievance. 

A  prSevanoe  mutt  be  beard  from  the  acta  in  the  oonrt  below. 


CONRAN  against  LOWE,  otherwise  DANIEL,  calling  herself 

CONRAN.— p.  680. 

AqoestioatcnchiiigthewJiditfofaFleetiDtrriagt.    Manriag* notraffieieDtlj pfofed 
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HIGH  COURT  OF  DELEGATES. 


JUIX3I8  pRESEirr. 

Right  Honourable  Sir  Gborgx  Lee,  Mr.  Justice  Wftioirr,  Mr.  Justice  Cute,  Drs,  Jxnmdl 

and  CLAaK. 


HOPPER  against  DAVIS  and  Others.— p.  640. 

Appeal  from  York. 

The  ordinary  may  order  a  monument  to  be  taken  down,  if  it  is  inconveniently  placed  in  a 
church ;  if  it  does  not  interfere,  the  parson's  authority  to  erect  it,  sufficient  The  suit  in  this 
case  was  instituted  in  a  wrong  form ;  it  ought  to  have  been  by  articles. 


^-  ARCHES  COURT  OF  CANTERBURY. 

/J.^     FITZGERALD  against  LADY  MARY  FITZGERALD.— p.  649. 

Appeal  from  Consistory^  London^  on  a  Grievance, 

In  a  matrimonial  cause,  a  husband  is  liable  to  pay  the  costs  of  the  wife. 

Dr.  Pinfold,  for  Mr.  Fitzgerald. — Lady  Mary  brought  a  suit  against 
her  husband  for  a  divorce,  for  cruelty  and  adultery.  Cause  began  2d 
session  of  Michaelmas,  1753;  By-day,  14th  December,  bill  of  costs  for 
63/.  taxed  against  him ;  2d  session  Hilary,  1754, 100/.  allowed  on  account 
for  alimony;  By-day,  Hilary,  another  bill  of  costs,  65/.  taxed  ;  1st  session 
Easter,  a  demand  tor  more  money ;  2d  session  Easter,  10th  May,  that 
demand  argued;  Fitzgerald  made  affidavit  that  he  was  not  able  to  pay 
it ;  the  demand  was  for  48/.  3^.  2d.  for  the  expenses  of  a  commission  for 
examining  witnesses  in  Ireland ;  the  Judge  decreed  him  to  pay  that  sum 
in  fourteen  days  from  that  order.    We  have  appealed. 

Dr.  Paul,  contra,  for  Lady  Mary. — They  were  married  14th  April, 
1747;  issue  born;  17th  October,  1753,  citation  issued;  Ist  session 
Michaelmas,  appearance  given ;  2d  session,  libel  admitted ;  marriage 
confessed  ;  a  negative  issue  to  the  rest ;  motion  for  bona  ablata,  decreed 
to  be  restored ;  decree  for  answers ;  gave  in  very  imperfect  ones ;  fuller 
ordered.  Allegation  of  faculties  charged  an  estate  of  1000/.  a  year ;  an- 
swers admitted ;  a  rent  roll  of  900/.  a  year ;  100/.  on  account,  allowed 
for  alimony ;  he  went  to  Ireland.  3d  session  Easter,  a  requisition  for 
his  answers ;  delays  and  expense  arose  from  him.  She  examined  several 
witnesses  in  Ireland ;  could  not  have  the  commission  returned  till  she 
had  paid  the  expenses  of  it«  which  amounted  to  48/.  3^.  2d.  which  she 
made  affidavit  she  has  paid ;  the  100/.  for  alimony  not  yet  paid ;  he  has 
been  in  cx>ntempt  in  every  step  of  the  cause.  We  consent  the  cause 
should  be  retained ;  and  when  this  appeal  is  determined,  we  shall  pray 
the  cause  may  be  concluded.  She  had  6000/.  fortune,  and  he  made  a 
settlement  on  her  of  600/.  a  year. 

Act  10th  May,  1754,  from  which  he  appealed,  read. 
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The  judge  decreed  Mr.  Fitzgerald  to  pay  the  sum  of  48Z.  35.  2d.  for 
the  expenses  of  the  Irish  commission  in  fourteen  days.  The  praesertim 
of  appeal  from  condemning  him  in  the  said  costs,  though  he  had  alleged 
that  he  had  before  paid  cS/.  costs,  and  is  unable  to  pay  the  alimony,  as 
appears  from  his  amdavit. 

Affidavit  of  Mr.  Fitzgerald. 

Swears  he  had  with  difficulty  paid  the  last  65L  costs,  and  cannot  at 
present  raise  money  to  pay  the  alimony. 

N.  B.  It  was  admitted  that  Lady  Mary  had  actually  paid,  for  the 
Irish  commission,  48/.  3^.  2d. 

Dr.  Pinfold,  admitted  that  by  law  the  husband  is  liable  to  pay  the 
costs  of  suit  for  his  wife,  but  the  Court  will  consider  a  man's  circum- 
stances ;  the  Chancellor  admonished  him  to  pay  costs  in  fourteen  days. 

Judgment. 

Sir  Gjboroe  Lee. 

I  observed,  that  the  shortness  of  the  time  allowed  for  payment  was 
no  part  of  the  appeal ;  they  had  appealed  only  from  condemning  him  in 
costs,  to  which  he  was  certainly  liable ;  I  pronounced,  therefore,  against 
the  appeal,  confirmed  the  decree,  and  gave  45L  costs  upon  the  appeal,  to 
be  paid  in  sixty  days. 


N.  B.  Though  Mr.  Fitzgerald  was  the  appellant,  he  did  not  take  care 
to  get  the  process  transmitted.  Lady  Mary,  to  expediate  her  cause,  was 
at  that  expense,  which  raised  her  proctor's  bill  of  costs  so  high  upon  the 
appeal. 


WINCHLOW,  Administratrix  of  SMITH,  against  SMITH.— p.  65L 

In  a  cause  of  legacy,  a  declaratbn  given  in  instead  of  an  inventory,  pronoonced  not  to  be  suffi- 
ciently fiilL 

Dr.  Jenner,  for  Winchlow.— Richard  Smith,  deceased,  made  his  will, 
appointed  his  daughter,  Elizabeth,  executrix  and  residuary  legatee ;  she 
renounced  the  executorship ;  administration  cum  testamento  granted  to 
Bateman,  a  creditor,  he  is  since  dead ;  and  then  administration  de  bonis 
non  cum  testamento  was  granted  to  William  Smith,  deceased's  brother. 
Elizabeth  Smith  is  dead,  and  has  made  her  sister,  Margaret  Winchlow, 
executrix.  She  has  brought  a  cause  of  lesacv  against  William  Smith, 
for  the  residue  of  RicharcfSmith's  estate,  which  vested  in  Elizabeth,  her 
testatrix,  and  has  called  him  to  give  in  an  inventory.  William  has  given 
in  a  declaration  instead  of  an  inventory.  We  have  excepted  to  the  de- 
claration, and  have  proved  that  he  has  omitted  to  charge  himself  with 
122/.  which  he  received  of  Leonard  Bowles,  and  is  a  part  of  Richard 
Smith's  residuary  estate,  and  becomes  such  in  this  manner.  William 
CuUen  made  his  will,  30th  July  1730,  and  appointed  Richard  Smith,  the 
deceased,  his  executor,  and  gave  him  a  moiety  of  the  residue  of  his 
estate ;  Richard  took  probate,  and  after  his  death,  William  Smith  took 
administration  cum  testamento  de  bonis  non  to  William  Cullen,  and  has 
received  said  122/.  from  Bowles,  who  was  executor  to  one  Rasfield,  who 
owed  said  sum  on  bond  to  Cullen,  and  thereby  Richard  Smith's  estate. 

Vol.  v.  60 
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who  was  one  of  Cullen's  residuary  legatees,  is  entitled  to  it.  We  pray 
this  sum  may  be  decreed  to  Wii^chlow. 

£>r.  Hay,  contra.  Richard  Smith  died  in  1736.  On  23d  November, 
1738,  administration  cum  testamento  was  granted  to  Bateman,  and  after 
his  death,  to  William  Smith.  Margaret  is  sister,  executrix  and  residu- 
ary legatee  to  Elizabeth  Smith.  Distribution  has  been  made.  Cullen 
gives  many  legacies.  Admit  Smith  has  received  the  122/.  as  adminis- 
trator to  Cullen,  but  be  has  paid  it  away  in  satisfaction  of  CuUen's  debts 
and  legacies,  and  he  has  still  demands  on  him  upon  Cullen's  account. 
The  question  is,  whether  all  Cullen's  debts  and  le^cies  are  satisfied?  if 
they  are  not,  this  money  is  no  part  of  Richard  Smith's  estate. 

For  Winchlow. 

Leonard  Bowles. — ^Proves  payment  of  122Z.  to  Smith,  as  a  debt  due  to 
Cullen's  estate  in  August,  1750,  to  whom  Richard  Smith  was  one  of  the 
residuary  legatees. 

Cullen's  will. 

Gives  several  legacies  and  annuities,  and  then  gives  half  the  residue  to 
Richard  Smith  and  Ann  his  wife. 

JiTDGMENT. 

Sir  George  Lee. 

I  was  of  opinion,  William  Smith  ought  in  his  declaration  to  charge 
himself  with  this  122/.  but  I  had  at  present  no  evidence  before  me  to 
prove  that  this  money  was  part  of  Richard  Smith's  estate,  I  therefore 

{pronounced  that  the  declaration  was  not  full ;  .ordered  him  to  give  in  a 
uller  declaration,  and  to  charge  himself  with  the  said  sum  of  122/. ;  and 
rescinded  the  conclusion  of  the  cause,  to  give  opportunity  to  show  that  a 
moiety  of  the  said  sum  belonged  to  Richard  Smith's  estate. 


RILER  against  COUSINS.— p.  653. 

A  lessee  of  the  vicarial  tithes  nrast  exhibit  the  ori^nal  lease  and  agreement  as  the  fbandatim 

of  his  claim. 


PREROGATIVE  COURT  OF  CANTERBURY. 

HIBBEN  against  CALEMBER6.— p.  655. 

A  party  in  possession  of  an  administration  is  not  bound  to  propomid  her  interest,  till  the  party 

calling  it  in  question,  has  established  her  own. 


FRANCO  and  FRANCO  against  ALVARENZA.— p.  659. 

When  the  Court  of  Delegates  affirms  the  sentence  of  the  Court  of  Prerogative,  and  remits  a 
cause,  the  cause  stands  in  the  Court  below  on  the  same  footing  as  it  wmdd  have  done  had 
there  been  no  appeal. 
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KILLICAN  against  LORD  PARKER  and  Others.— p.  662. 

All  tesUmentary  papers  are  to  be  brought  into  the  Prerogative  Court,  when  required.    A  du- 
plicate is  a  part  of  a  will,  and  to  be  considered  as  a  testamentary  paper. 

Jonathan  Biackwbll,  Esq.  deceased,  left  Lord  Parker  and  others, 
his  great-nephews  and  next  of  kin ;  made  his  will,  dated  2d  January, 
1744,  and  appointed  Samuel  Killican  residuary  legatee,  and  made  a  du- 

Elicate  thereof;  Killican  brought  in  the  will  and  prayed  probate;  Lord 
^arker  and  others  entered  caveat,  and  prayed  scripts  and  scrolls ;  Killi- 
can with  an  affidavit  of  scripts,  brought  in  a  former  will,  and  set  foij^th 
that  he  had  in  his  custody  an  exact  duplicate  of  the  will,  which  he  wias 
ready  to  produce  whenever  the  Court  shall  order,  but  declined  bringing 
it  in,  upon  su^sestion  that  the  deceased  made  duplicates  for  the  greater 
security,  and  if  they  should  both  be  lodged  in  the  same  place,  that  secu- 
rity would  be  defeated ;  and  further  suggested,  that  the  will  contained 
real  as  well  as  personal  estate,  and  he  wanted  that  duplicate  to  prove  it 
in  Chancery ;  Lord  Parker  prayed  he  might  be  obliged  to  bring  in  the 
duplicate,  llor  observations  may  arise  upon  the  view  of  it. 

Judgment. 

Sir  George  Lee. 

I  was  of  opinion  nothing  was  offered  on  the  part  of  Killican,  but  what 
may  not  be  suggested  in  every  case ;  that  as  to  proving  it  in  Chancery, 
the  course  was  tor  the  officer  of  this  Court  to  attend  with  the  will  for 
that  purpose ;  that  if  it  was  to  be  lodged  in  Chancery,  he  could  not  per- 
form his  ofier  of  attending  with  it  at  all  times  this  Court  should  require ; 
that  it  was  the  constant  rule  to  bring  in  all  testamentary  papers  when 
required,  and  that  a  duplicate  is  part  of  the  will.  I  oraened  it  to  be 
brought  in,  which  was  done  accordingly. 


INDEX 

TO  THE 

PRINCIPAL  MATTERS 

CONTAINED  IN  THIS  VOLUME. 


A. 

ADMINISTRATION. 

1.  A  rennndatioii  of  administration  may  be  re- 
tracted   Yorke  ▼.  Maniove.  82,  n. 

2.  The  grant  of  administration  to  the  widow  is 
discr^ionary ;  and  the  next  of  kin  may  be 
preierred,  sufficient  cause— in  this  case  the 
lunacy  of  the  widow — being  shown ;  but  the 
Court  called  for  an  inventory,  and  directed 
the  securities  to  justify.  In  the  Ooodt  of  J, 
WiUiamB.  83 

3^  Administration  granted  to  the  brother  as 
guardian  of  fiye  minor  children  in  exclusion 
of  the  widow.    Lewit  ▼.  Lewis,  83,  n. 

4  On  a  petition  respecting  the  grant  of  admin- 
istration,  the  asserted  widow  having  married, 
during  the  deceased's  life-time,  another  man 
(since  canvicted  of  felony,)  had  a  daughter  by 
him,  and  continuing  to  cohabit  with  him,  the 
Court  granted  administration  to  the  sister, 
and  condemned  the  widow  in  costs.  Conyen 
▼.  KUeon.  202 

5.  Held  by  the  Court  of  Delegates,  that  the  Or- 
dinarynad  discretionary  power  in  granting 
the  administration,  either  to  the  widow  or 
next  of  kin ;  and  that  a  minor,  acting  by  his 
guardian,  is  within  21  H.  8,  c  5.  Sayer  v. 
Sayer.  203,  n. 

6.  The  Court  being  bound  to  satisfy  itself  that 
the  applicant  for  an  administration  is  entitled 
to  the  grant,  great  delay  in  applying,  by  rais- 
ing suspicion,  justifies  it  in  callinff  K>r  ex- 
planation. In  the  Goods  of  ELixoSeth  Dar- 
ling. 205 

7.  Administration  granted  to  an  uncle  in  prefer- 
ence to  a  creditor.    Laud  ▼.  Browne,       -286 

8.  Administration  which  has  been  granted  to  a 
creditor  revoked,  on  the  production  of  a  will. 
Carolue  v.  LyneL  287 

9.  Administration  which  has  been  granted  to  an 
illegitimate  son  on  a  fidse  affidavit,  revoked. 
Cornish  v.  Cornish.  f^ 

10.  Creditors  have  no  right  to  interpose  in  the 
grant  of  an  administration  between  a  widow 
and  the  next  of  kin :  the  practice  is  to  grant 
administration  to  a  widow,  unless  some  db- 
jectlon  exists  against  her.    Stretch  v.  Pynn. 

296 

11.  The  interest  of  a  minor  son  being  establish, 
ed,  an  administration  granted  to  a  brother,  is 
revoked.    Burgis  v.  Burgis.  336 

19.  TIm  interest  of  a  sister  being  established  an 


administration  granted  to  a  more  distant  re- 
lation is  revoked.    Pringle  v.  Brown,      336 

13.  An  administration  cum  testamsnto  annexo, 
decreed  to  a  grandmother  during  the  minority 
of  an  executor,  she  being  also  testamentary 
trustee.    AppUby  v.  AfpUby  and  Jackson. 

340 

14  An  administration  improperly  granted  in 
the  Court  of  the  Archdeacon  of  Norwich,  call- 
ed in  and  revoked.  BurreU  v.  Easttow,    346 

15.  The  executrix  of  an  executor  entitled  to  an 
administration  cum  testamento  annexo,  in 
preference  to  the  widow  of  the  original  tes- 
tator.     Themas  v.  Baker.  373 

16.  An  application  for  a  joint  administration  re- 
fused.   Leggatt  V.  Leggatt.        >  375 

17.  An  intestate  leaves  a  widow  and  an  infimt ; 
the  widow  takes  out  administration,  but  be- 
comes lunatic ;  administration  granted  also 
to  the  aunt  of  the  Infiint,  for  the  use  and  bene- 
fit of  the  widow  and  infimt,  during  the  inca- 
pacity of  the  widow,  and  the  minority  of  the 
mfiint    Binjield's  ease.  471 

18.  A  party  in  possession  of  an  administration 
is  not  bound  to  propound  her  interest,  till  the 
nuty  calling  it  in  question,  has  established 
her  own.    Bi&ben  v.  Caiemberg.  474 

ADMINISTRATION 
earn  testamento  annexo. 

1.  An  administration,  with  a  will  annexed,  ob- 
tained after  a  caveat  entered  had  expired,  but 
without  notice  to  the  adverse  party,  and  while 
the  will  was  in  suit  in  Ireland — the  fiurum 
domicilii — revoked,  as  surreptitiously  ob- 
tained, and  the  party  condemned  in  the  costs 
of  a  petition  in  support  of  it  Lord  Tlrtm/es- 
town  V.  Lady  Drimlestown.  94 

2.  After  the  case  had  stood  over  some  time  for 
fiirther  information,  tho  Court,  on  securities 
justifying,  granted  to  a  residuary  legatee  ad. 
ministration,  (with  a  will  of  1801  annexed,) 
on  affidavits  that  the  party  went  to  Demerara 
in  1802,  and  had  not  been  heard  of  since 
1804,  that  his  mother,  who  died  in  1826,  be- 
lieved him  to  have  died  many  yean  beforet  a 
bachelor,  and  without  a  later  will, — and  that 
diligent  inquiries  had  lately  been  made  at 
Demerara,  but  without  obtaming  conclusive 
evidence  of  his  death.    Dean  v.  Davidson, 

201 

3.  A  domiciled  Frenchman  having  of  his  will 
appointed  an  executor  bat  no  rendmry  kfi- 
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tee,  and  administratinn  cam  teat  ann.  (grant- 
ed, after  citincr  the  executor,  to  the  8on*s  at- 
torney in  18^)  being  broaght  in,  the  Court, 
doubting  whether  it  ought  not  to  require  the 
ambaasado^B  certificate,  uttimately  on  justify* 
in?  BQCuritT  and  on  the  French  consul-gene- 
rars  certificate^  (confirmed  by  an  afiraavtt) 
that  by  the  French  law  the  next  of  kin  was 
entitled  to  the  residue,  granted  the  adminis- 
tration to  the  son  without  citing  the  nude  ex- 
ecutor, he  having  never  applied  for  the  ^^rant, 
though  the  deceased  died  upwards  of  thurteen 
years  before.    In  th$  Oaod$  of  Anne  Dormojf. 

ADMINISTRATION  (to  a  Creditor.) 

1.  Administration,  as  to  a  creditor,  decreed  to 
the  mother  of  an  intestate,  advanced  by  hat ; 
the  father,  though  alive,  having  been  divorced 
a  vineulo  matrimonii  and  married  again. 

The  Court,  before  granting  administration 
to  a  creditor,  requires  an  affidavit,  (inter  alia,) 
that  he  has  no  other  security ;  and  if  the  per- 
son first  entitled  to  the  ^ant  b  abroad,  and 
the  service  of  the  decree  is  on  the  Royal  fix- 
change,  that  such  person  has  no  agent  in  this 
country.    Aitkin  v.  Ford,  71 

2.  Where  administration  to  a  person  long  dead 
was  prayed  by  a  creditor,  and  there  had  been 
no  personal  service  on  the  next  of  kin  (who 
had  no  known  affent  in  this  oountry),  the 
Court  required  fuU  information  as  to  the  debt 
and  the  cause  of  the  delay,  and  that  notice 
should  be  given  to  the  next  of  kin  in  the  West 
Indies.   MtUer  t.  Waekington.  109 

3.  TIm  Court  refhsed  to  grant  administration 
cum  test  ann.  to  A.  B.  as  the  attorney  of  the 
Orphan  Board  at  the  Cape  of  Good  Hope  act- 
ing on  behalf  of  the  next  of  kin,  but  subee- 
quently  granted  it  to  a  creditor,  the  next  of 
kin  having  been  cited  by  adeereeontheRoy- 
al  Exchange,     /n  the  Goods  efJohn  Reitx, 

263 

ADMINISTRATION 
dehonienon, 

L  When,  afler  the  death  of  a  brother  adminis- 
tralor,  administration  had  been  revoked,  be- 
oanae  the  mother  had  not  formally  renounced, 
that  revocation  rescmded  on  the  mother's 
affidavit  that  she  was  aware  of  her  son's  ap* 
plication  for  the  administration,  and  had 
under  it  received  her  distributive  share.  In 
the  Ooode  of  Frederick  StobUe.  204 

2.  Administration  de  bonis  non  to  a  feme  coverte 
granted  to  the  representatives  of  the  husband, 
an  appearance  having  been  given  and  admi- 
nistration prayed  by  the  next  of  kin  of  the 
wife.  The  Court  directing  that  though  the 
modem  practice  had  been  otherwise,  such 
grants  should  for  the  future  pass  to  the  hos- 
band's  representatives,  unless  cause  to  the 
contrary  was  ihownu  Fielder  and  PUlderf. 
Hanger*  •  265 

3.  Tlie  Court  is  BOtoUigod  to  grant  an  adminis- 
tration  de  bonis  noo  to  the  person  having  the 
largest  part  in  the  personal  property  or  the 
iatastate.  CbnUo  v.  Ifrrvcy  «ml  OlAoTi.  354 


1. 


2. 


ADMINISTRATION  iUmited.) 

The  Prerogative  Court  granted  an  admlnjs* 
tration,  limited  to  assign  a  term  in  the  dio- 
cese of  An  the  will  of  Uie  deceased  (who  bad 
no  goods  out  of  the  diocese  of  B^  except  this 
satisfied  term,)  having  been  proved  m  the 
court  of  &,  axid  the  c£un  of  execnfcoffs  being 
subsequentiv  unbroken. 

Semble,  that  a  diocesan  probate  can  give 
no  authority,  nor  continue  any  privity,  as  to 
satisfied  term  in  another  diocese.  In  the 
Goode  of  Mary  PoweU,  72 

The  Court  will  not  enforce  a  mooitian  to 
transmit  the  original  will  proved  in  an  in- 
ferior jurisdictian,  where  the  deceased^  died« 
but  will  grant  a  limited  administratiao  to 
assign  a  satisfied  term  situate  in  another  dio- 


3. 


1. 


2. 


Generally  speaking,  all 
dictions  are  limited  in  their  authority  to  fvo- 
perty  ^oeaSlj  situate  within  their  districL 
CrotZey  v.  the  Archdeacon  ef  StidHmro.  73 
Motion,  for  ^an  administration  limited  to  a 
debt  due  to  a  bankrupt's  estate,  and  paid  into 
a  bank  after  the  death  (but  not  to  the  credit) 
of  the  assignee  of  such  estate,  rejected.  In 
the  Chode  of  WiUiam  HiUon.  277 

ADMINISTRATION  {pendente  Ute.) 

Administration  pendente  lite  granted  jointly 
to  the  nominees  ctt  the  parties  Imgant  ilMer 
V.  HOUer.  370 

Administratioa  contested  between  a  son, 
and  an  asserted  wife.  Adralnistratioii  pen- 
dente lite,  given  to  the  nominee  of  the  son  in 
preference  to  the  nominee  of  the  wife,  becaooB 
his  interest  was  certain,  and  that  of  the  wife 
uncertain.    Bond  v.  Bond,  371 

3.  Granted  to  a  person  tndiflferent  between  the 
parties,  who  was  a  housekeeper  and  a  man  of 
substance,  and  who  gave  security  in  double 
thevahieoftheesUte.    Bond  ^.  Bond.    376 

ADMINISTRATION  BOND. 

1.  In  a  suit  for  inventory  and  aocoont  and  to 
make  distributioii,  on  appKcatioa  that  an  ad- 
ministration bond  should  be  proooanoed  for- 
feited, on  the  ground  of  a  devastavit  by  the  ad- 
ministrator's  appropriating  the  propratr  to  his 
own  use,  that  the  bond  might  be  delivered 
out  of  the  registry  in  order  to  be  pot  in  suit 
against  the  sureties,  the  Court  (a  declaratiop 
instead  of  the  inventory  and  account  being 
allowed)  referred  to  the  registrar  to  report 
what  residue  remained  to  be  distributed,  aad 
to  aUot  portions;  and  on  such  report  (whidi 
was  not  objected  to)aaBvnedthe  adminiitn^ 
tor  to  pay  to  eaoh  distributee  his  respective 
share,  and,  the  administrator  aUegiv  that  he 
had  beeome  bankrupt  and  obtained  his  oerti- 
fSfiate,  directed  the  bond  to  be  attended  widi, 
but  declined  to  pronounce  It  forfeited.  Yemnge 
Y.  SSceUon,  270 

2.  Creditors  are  entitled  to  a  constat  of  the  per* 
sonal  estate,  but  they  have  no  right  to  litigate 
the  quantum  of  securi^,  or  to  require  the 
sureties  to  justify.  Bnghn  v.  Cook  and 
Othere. 


INPBX. 
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ADMINISTRATOR.  | 

Where  an  administration  baa  been  g;ranted{ 
to  a  guardian  pendente  minore  state  of  a 
widow,  and  the  widow,  on  coming  of  age,  re- 
nounces in  favour  of  a  creditor,  the  croditor 
baa  a  right  to  call  on  the  original  administra-' 
tor  for  an  inventory  and  account  Taylor  ▼. 
Newton.  S88 

AFFIDAVITS. 

AffidaTita  in  cauaee  always  made  before  sur- 
rogates or  ooomiisBioners  appmnted  by  the 
Court;  whereas  affidavits  of  debts,  of  the 
service  of  processes,  &c.  may  be  mado  before 
masters  extraordinary  in  Chancery  or  justices 
of  the  peace.    Boateorthv.Cradock,         371 

ADULTERY. 

Where  the  evidence  did  not  amount  to  judi- 
cial proof  of  the  wife's  adultery,  but  her  con- 
duct had  been  so  culpable  as  to  raise  strong 
suspicions  of  criminalty  and  induce  the  Court 
to  rescind  the  conclusion  to  admit  fresh  evi- 
dence, proof^  that  during  the  progress  of  the 
suit  the  alleged  partioeps  crmiinis  had  fre- 
quently visiteid  her  alone,  and  remained  late 
it  night,  wiU,  coupled  with  the  former  evi- 
dence, found  a  sentence  of  separation.  Hamer- 
toH  V.  HBmerUm,  1 

ALIMONY. 


1.  Where  both  parties  have  kng  abstained  from 
ap^ying  to  the  Court — ^the  one  for  a  rednc 
tion  of  alimony,  the  other  to  enforce  the  re- 
gular payment, — It  will  not  enforce  arrears, 
nor  inquire  as  to  the  sums  paid  by  the  hus- 
band for  his  wife's  debte  bcurred  by  reasm 
of  non-payment  of  that  alimony ;  nor  will  it 
reduce  alimony  on  account  of  an  ezprefls 
waiver  of  a  part  thereof  by  the  wife, — the  ad- 
ditional expenses  of  the  husband  occasioned 
by  the  mature  age  of  children— the  failure, 
from  the  mismanagement  of  her  trustees,  of 
a  portion  of  the  funds  set  apart  for  the  wife's 
iJimony,--or  slight  additions,  aliunde,  to  her 
means.  De  Blaquiere  v.  Dt  BlMptmt,    136 

2.  Alimony  is  allotted  for  the  maintenance  Oi 
the  wife  from  year  to  year:  the  Court,  there- 
fore, will  not,  without  Bufficient  cause  shown 
fbr  the  delay,  enforce  payment  of  arrears, 
beyond  one  year  prior  to  the  monition,      id, 

3.  Afler  sentence  of  separation  by  reason  of 
gross  cruelty  and  adultery  on  the  part  of  the 
husband,  the  real  CRtete  being  6000Z.  a  year, 
subject,  as  alleged  by  the  husband,  to  large 
incumbrances,  the  mother's  jointure  having 
been  10002.,  and  the  wife's  pinnxmcy  500/.  a 
year,  the  Court  allotted  1000/.  a  year  perma 
nent  alimony,  allowing  the  husband  to  deduct 
from  that  sum  any  payment  on  account  of 
pinmoney,  above  200i.  a  year, — the  sum 
agreed  to  be  paid  to  the  wife  for  the  mainte- 
nance  of  the  children.  J%!<f<mv.  Myfton.  249 

4.  Not  to  be  fixed  by  the  Court  before  the  hus. 
band  lias  given  an  answer  to  the  wife's  alle- 
gation of  faculties.  Butler  v.  Butler,    ^   299 

5.  In  a  matrimonial  suit  wiiue  alimony  b  due, 


it  is  to  be  paid  before  the  hearing  of  the 
cause.    Bird  y.  Bird,  455 

ANSWERS. 

See  Jehen  v.  Jeken,  369 

Winchhw  v.  Smith.  396 

Mayo  y.  Brown,  454 

Rohn9  y.  WoUeUy.  469. 470 

APPEAL. 

U  On  an  appeal  from  a  definite  sentence,  the 
Court  rejected  an  allegation  pleading  fiicte 
not  shown  to  be  noviter  ad  notitiam  pervente. 
Fletcher  v.  Le  Breton,  139 

2.  Sentence  of  the  Freroffative  Court  reversed, 
semble  on  the  ground  mat  the  facte  disclosed 
in  eyidence  esteblished  capacity,  and  volition, 
and  sufficiently  rebutted  the  suspicion — aria- 
ing  from  the  relation  of  client  and  attorney 
subsisting  between  the  testetor  and  the  exe- 
cutor and  residuary  legatee— and  from  the 
conduct  of  the  latter.  "Wyatt  y.  Ingram.   183 

3.  A  commission  of  adjuncts  issued,  when  tlie 
parties  having  entered  into  a  compromise,  the 
sentence  was  reversed  by  consent  Tyrrell  y. 
March.  186 

4.  On  appeal  in  a  pew  cause  from  condemning 
churchwardens  in  costs,  held,  Ist  That  giv- 
ing or  refusing  costo  is  not  a  matter  abso- 
lutely unappealable;  though  such  appeals, 
especially  for  trifling  sums,  are  much  to  be 
discouraged. — 2d.  lliat  an  appeal  is  perempt- 
ed  by  domg  any  subsequent  act  in  further- 
ance of  the  sentence — ^viz.  attending  taxation 
of  costs — 3d.  That  churchwardens  were  pro- 
perly condemned  in  costs,  where  the  party 
proceeded  against  in  substenoe  succeed, 
and  the  suit  was  rendered  necessary  by  their 
undue  suppression  of  information. 

If  a  party  does  act  in  furtherance  of  a 
sentence,  he  bars  his  right  of  appeal. 

To  avoid  defeating  substantial  justice  the 
Court  will,  as  far  as  it  properly  can,  disregard 
mere  form.  Lbyd  and  Clark  y.  Foole,     187 

5.  On  the  refusal  of  a  monition  against  district 
churchwardens  to  join  the  parish  church- 
wardens in  making  a  rate,  the  district  church- 
wardens, though  no  parties  to  the  suit  below 
nor  to  the  decree  oomplained  of,  may,  notwith- 
standing the  formal  words  of  the  inhibition, 
be  made  the  only  respondente  in  an  appeal, 
and  the  refusal  of  such  monition,  being  a  case 
within  the  third  exception  of  the  statute  of 
citetions,  authorises  the  citing  of  the  partiea 
out  of  their  diocese.  Respondente  appearing 
under  protest  assigned  to  appear  absolutely « 
Coste  reserved.  Cotterell  y.  Mace  and  James^ 

254 

6.  An  appeal  dismissed,  because  it  had  not  been 
prosecuted  within  the  time  limited  by  law. 
Lewis  v.  Oieen.  442 

7.  On  a  grievance  must  be  heard  fixMn  the  acte 
in  the  court  below.  Fanehaw  y.  Verdon.  471 

8.  When  the  Coqrt  of  Delegates  affirms  the  sen- 
tence of  the  Court  of  Prerogative,  and  remlte 
a  cause,  the  cause  stands  in  the  court  below 
on  the  same  footing  as  it  would  have  done  had 
there  been  no  appeal.    Fianco  v.  Alvarenza, 
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ARCHES  COURT. 

The  Court  lometimeB  orders  original  deedi 
to  be  delivered  out,  which  are  wanted  for 
other  pnrpoees,  it  only  does  so  on  a  regfistra- 
tion  being  made  of  the  instruments,  and  on 
an  undertaking  j&om  the  party  requiring 
them  that  they  shall  be  attended  with  at  the 
hearing  of  the  cause.    RUer  t,  Coxen,     368 

ARTICLES. 

1.  The  prtuertim  of  articles  is  construed  to  set 
forth  the  nature  of  the  principal  charges — 
the  general  words  only  to  include  subordinate 
charges  ejtudem  generis.  Bennet  ▼.  Bcnaker, 

13 

2.  The  ordinary  may  order  a  monument  to  be 
taken  down,  if  it  is  inconveniently  placed  in 
a  church ;  if  it  does  not  interfere,  the  parson's 
authority  to  erect  it,  sufficient  The  suit  in 
this  case  was  instituted  in  a  wrong  form ;  it 
ought  to  have  been  by  articles.  Hopper  v. 
Davit.  472 

ATTORNEY  AND  CLIENT. 

The  relation  of  client  and  attorney  between 
a  testator  and  the  person  benefitted  by  his 
will  excites  suspicion.  WyaUy,  Ingram,  183 

B. 

BRAWLING. 

1.  Brawlin?  and  smiting,  at  a  vestry  attended 
only  by  five  persons,  and  held  in  a  room  situ- 
ate within  the  churchyard,  are  ratione  loci, 
offences  within  the  stat  5  &  6  Edw.  6,  c.  4, 
though  of  a  very  slight  ecclesiastical  charac- 
ter. In  such  a  case — where  the  promoter,  a 
private  individual,  was  proceeding  vindictive- 
ly, and  had  in  the  articles  exaggerated  the 
smiting,  and  suppressed  his  own  brawling 
expressions,  which  provoked  the  smiting — 
the  Court  directed  the  matter  to  stand  over 
for  private  arrangement ;  but,  that  failing,  on 
a  subsequent  day  pronounced  the  brawling 
and  smiting  proved,  decreed  the  defendant  to 
be  suspended  ab  ingressu  ecclesie  for  a  week 
for  brawling,  and  to  be  imprisoned  24  hours 
for  smiting,  and  ultimately  condemned  him 
in  costs.    Let  v.  Matthews.  66 

2.  A  defendant,  on  giving  an  affirmative  issue, 
suspended  ab  ingessu  ecdesie  for  a  month, 
and  condemned  in  costs  for  brawling  on  two 
occasions  at  a  vestry  held  in  the  chancel. 
Field  V.  Cosens.  67 

3.  On  debating  the  admissibility  of  articles  in 
a  suit  for  brawling,  the  question  is,  whether 
they  contain  a  substantive  charge  of  brawl- 
ing and  riot  in  a  sacred  place  :  and  no  occa- 
sion nor  provocation  can  exempt  from  the 
penalties  of  the  law  ;  nor  can  the  Court  listen 
to  a  suggestion,  that  the  articles  do  not  truly 
detail  the  circumstances. 

Articles  for  brawling,  at  a  vestry  held  at  a 
room  within  the  church,  being  only  proved 
in  part,  the  Court  monishefi  the  demdant  to 
abstain  from  future  miscanduct,  and  con- 
demned him  in  202.  nomine  expensamm. 


Jarman  v.  Bagster. 


139 


4.  On  proof  of  violent  conduct,  and  great  per- 
scmal  abuse,  at  a  vestry  held  in  the  room 
within  the  church,  the  Court  suspended  the 
defendant  ab  ingressu  ecclesisB  for  foorteea 
days;  but,  under  the  circumstances,  con- 
demned him  only  in  35/.  nomine  expensarnm. 
Jarman  Y.  Wise,  139 

5.  In  a  suit  under  5  &  6  Ed.  6,  c.  4,  not  neces- 
sary that  the  witnesses  should  depose  that  the 
party  proceeded  against  chided,  brawled,  and 
quarrelled ;  it  is  sufficient  if  they  prove  that 
words  of  brawling  were  used.  Fiote  v.  Rick- 
arde  and  Barilett.  368 

c. 

CANCELLATION. 

A  will  found  in  the  deceased's  repositories  with 
the  seal  cut  off,  is  to  be  presumed  to  be  can- 
celled by  himself  animo  canoellandi,  and  can 
only  be  revived  by  some  further  acL  Costs 
out  of  estate.  Administration  to  the  widow 
refused.    LambeU  v.  LambeU.  208 

CHAPBL. 

1.  A  clerk  cannot  under  7  and  8  6.  IV.  c.  72,  s. 
3,  officiate,  without  consent  of  the  Incumbent 
of  the  parish,  in  a  newly  erected  chapel,  fon- 
secrated  and  endowed  as  a  chapel  of  ease, 
unless  the  right  of  nominating  has,  by  deed 
under  seal  been  preoiotM/y  declared  to  be  in 
the  ejidowcr.    Bliss  v.  Wood.  189 

2.  Under  the  general  law,  the  erection  of  a  new 
public  chapel  (properly  so  called)  requires 
Ihe  joint  consent  of  Patron,  Incumbent  and 
Ordmary,  and  (generally)  a  compensation  to 
future  Incumbents.  id 

3.  The  whole  cure  of  souls,  and  all  the  emolu- 
ments of  a  parish,  belong,  under  the  original 
endowment,  to  the  Incumbent  and  his  suc- 
cessors, and  vest  in  the  existing  Incumbent 
by  institution  and  induction.  id. 

4.  The  earlier  church-building  acts,  58  G.  IIL 
c  45,  59  G.  III.  c.  134,  3  G.  IV.  c.  72,  care- 
fully protect  the  rights  and  interests  of 
Patrons  and  Incumbents,  especially  existing 
Incumbents,  and  5  G.  IV.  c  103,  only  allows 
a  departure  from  that  principle  for  a  limited 
time,  and  under  very  special  circumstances. 
Semble,  that  the  sole  object  of  7  &  8  G.  IV.e. 
73,  authorising  the  church-building  commis- 
sioners to  declare  the  right  of  nomination  to 
be  in  the  endower,  with  lands  or  money  in 
the  funds,  of  a  chapel,  without  compensaUcn 
made  to  the  Incumbent,  was  to  encourage 
such  endowments,  and  that  such  chapel  must 
(save  as  to  the  compensation)  be  built  either 
in  conformity  to  the  general  law,  or  under 
the  provisions  of  tha  earlier  church-building 
acts.  id. 

CHURCHWARDEN& 


1.  Where  the  person  first  elected  church-war- 
den, had  on  payment  of  a  fine  been  excused, 
a  person,  elected  in  his  place,  at  the  same 
vestry  meeting,  is  bound  to  serve,  unless  some 
exemption  be  shown.  Bimie  v.  Weller  and 
EUioU.  197 

2.  Churchwardens  are  entitled  to  protection,  if 
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they  proceed  fairly ;  if  not,  Ihcy'  are  peculiar- 
ly  responsible  to  tlie  Coart  187 

3.  Churchwardens,  and  their  predecessors, 
though  constantly  acting  for  a  whole  town- 
ship consisting  of  three  districts,  were  uni- 
formly descri^  as  churchwardens  of  A^  the 
principal  place  in  the  township  and  where 
the  chapel  stood.  In  a  suit  for  subtraction 
of  church  rate,  the  Court  reversed,  with  costs 
in  both  instances,  a  sentence  sustaining  a  pro- 
test— that  the  defendant,  occupying  lands  in 
the  township,  but  not  in  the  district  in  which 
A.  was  situate,  was  not  legally  sued  by 
churchwardens  thus  described.  Jamet  and 
Stanley  y.  Keeling,  187 

4.  A  churchwarden  cannot  prevent  a  minister 
appointed  under  a  sequestration,  from  officiat- 
ing in  the  church.    Prout  v.  CrestoeU.    299 

5.  The  patrons  of  a  church  have  no  right  to 
controvert  the  election  of  churchwardens; 
unless  it  can  be  shown  that  tlie  parishioners 
have  no  right  to  elect  churchwardens,  and 
that  the  churchwardens  of  the  particular  par- 
ish are  exempt  from  the  jurisdiction  of  the 
ordinary.    Leeeon  v.  TVeAome.  338 

6.  A  proceeding  against  a  churchwarden,  re- 
specting his  accounts,  held  to  be  vexatious : 
suit  dismissed  with  costs.     Levoit  v.  Jamee. 
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CLERGYMAN. 

1.  To  constitute  in  a  clergyman  criminal  neg-' 
lect  of  duty  requiring  censure  and  correction, 
there  must  be  neglect  without  just  cause;  but 
unless  such  cause  be  shown,  the  law  will  in- 
fer its  absence.    Bennett  v.  Bonaker,         13 

S.  The  minister  has,  in  the  first  instance,  the 
right  to  the  possession  of  the  key  of  the 
church,  and  the  ohurch-wardens  have  only 
the  custody  of  the  church  under  him ;  if  he 
refuse  access  to  the  church  on  fitting  occa- 
sions, complaint  must  be  made  to  higher  au- 
thorities.   Lee  V.  MattketDt,  66 

COLLUSION. 

1.  Collusion  is  an  agreement  between  the  par- 
ties, for  one  to  commit,  or  appear  to  commit, 
a  fact  of  adultery,  so  as  to  suffer  the  other  to 
obtain  a  remedy  at  law  as  for  a  real  injury. 
The  law  permits  no  cooperation  for  such  pur- 
pose, and  refuses  a  remedy  for  adultery  com- 
mitted with  such  intent ;  but  it  is  not  proof  of 
collusion,  that,  after  the  crime  is  committed, 
both  parties  are  desirous  of  a  separation. 
Crewe  v.  Crewe,  45 

2.  The  long  duration  of  a  criminal  intercourse, 
and  delay  in  applying  to  the  Court,  and  the 
indirectness  and  want  of  stringency  in  the 
evidence,  are  strong  presumptions  against  a 
preconcerted  scheme  to  obtain  a  sentence  by 
contrivance. 

A  judgment  by  default  against  the  para- 
mour, and  no  defence  on  the  port  of  the  wife, 
are  not  proof  of  collusion.  ibid, 

COMMISSION  OF  APPRAISEMENT. 

1.  A  commission  of  appraisement  decreed  in  the 
presence  of  the  adverte  proctor,  without  any 
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objection  faken  on  his  part,  held  to  be  final, 
although  the  commission  was  ordered,  not  to 
issue  under  seal  for  ten  days.  Franco  v. 
Alverenxa,  359 

2. 1  he  expenses  of  a  commission  of  appraise, 
ment  decreed  to  be  paid  out  of  the  estate  of 
an  intestate. .  Leggatt  v.  Leggatt,  394 

COMMISSION  OF  DELEGATES. 
See  Helyar  v.  Helyar,  437 

COMMISSION  OF  REVIEW. 

A  commission  of  Review  is  not  mutable,  un- 
less tho  Lord  Chancellor  be  satisfied  that  the 
principles  of  law  on  which  the  Court  decided 
were  wrong,  or  that  the  facts  were  either  mis- 
stated or  misunderstood.     Wyatt  v.  Ingram, 

^        *183 

CONDONATION. 

1.  A  facility  of  condonation  of  adultery  on  the 
part  of  the  husband,  leads  to  the  inference 
that  he  does  not  duly  estimate  the  injury,  and 
will  induce  the  Court  to  look  with  jealousy 
at  his  subsequent  conduct  Tlmmingg  y. 
Timminge,  22 

2.  The  wire  haying  committed  adultery  on  the 
first  of  three  successive  nights,  and  the  hus- 
band, aware,  and  having  full  proof  of  this, 
sleeping  with  her  on  the  second,  condones 
thereby  the  previous  adultery,  and  cannot 
take  advantage  of  further  adultery  on  the 
third  night  ib. 

3.  On  proof  of  adultery,  sentence  may  be  bar- 
red---l.  by  oompensatio  criminis ;  i,  by  con- 
donation ;  3.  by  active  procurement  or  passive 
toleration ; — and,  possibly,  by  other  conduct 
Crewe  y.  Crewe,  45 

4.  CondonaUon  and  Connivance  are  essentially 
different  in  their  nature,  though  they  may 
have  the  same  legal  consequence.  TurUm 
y.  Turton.  130 

5.  Condonation  may  be  meritorious:  Conni- 
vance necessarily  involves  criminality ;  and 
therefore  the  evidence  to  establish  it  should  be 
the  more  ^rave  and  conclusive.  ib. 

6.  Condonation  is  a  conditional  forgiveness,  on 
a  fiill  knowledge  of  all  anteo^ent  guilt 
Bramwell  r,  BramweU,  232 

CONDUCT  OF  PARTY. 

I^  in  a  criminal  suit,  the  charges  are  clearly 
proved,  unaccompanied  by  cu^umstances  of 
reasonable  excuse  or  explanation,  the  court, 
presuming  the  promoter  acts  from  a  sense  of 
duty,  will  not  inquire  into  his  motives :  alitor, 
if  the  misconduct  be  not  proved ;  or,  even  if 
proved,  be  sufficiently  accounted  for.  Ben. 
nett  v.  Bat^aker,  13 

CONNIVANCE. 

1.  An  aOegaticm,  pleading  facts  to  infer  oonni- 
yance  as  a  bar  to  the  husband*s  prayer  for  a 
sentence  of  separation,  by  reason  of  his  wife*s 
adultery,  rejected,  because,  as  no  single  &ct 
pleaded  necessarily  inferred  a  know^ge  of 
the  wife's  guilt,  nor  a  suspicion  that  an  adul- 
terous intefcoorae  had  been,  or  was  about  to 
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be  formed ;  and  as  the  whole,  taken  tog^ether, 
did  not  warrant  an  imputation  on  the  hus- 
band ofconsenting  to,  or  intending,  his  wife's 
adultery,  his  conduct  laid  in  the  allegation, 
even  if  proved,  would  not  amount  to  conni. 
Vance ;  to  constitute  which  there  must  be  in- 
tentional concurrence.  Rogers  \.  Roger9.    13 

2.  A  plea  of  connivance  does  not  necessarily  ad- 
mit  adultery.  tb, 

3.  Connivance  is  a  bar  to  a  suit  for  separation, 
by  reason  of  adultery,  on  the  principle  that 
**  volenti  non  fit  injuria."  ih, 

4.  To  constitute  connivance,  active  corruption  is 
not  necessary ;  passive  acquiescence,  with  the 
intention,  and  in  the  expectation  that  guilt 
will  follow,  is  sufficient: — but,  on  the  other 
band,  there  must  be  consent,  not  mere  negli 
gence,  inattention,  confidence,  or  dullness  of 
apprehension.  ib. 

5.  Connivance  is  generally  proved  by  circum- 
stantial evidence.  ib. 

6.  To  support  a  plea  of  connivance,  when  no 
adultery  during  cohabitation  is  charged  nor 
admitted,  the  clearest  evidence  of  intention 
and  consent  would  be  required.  Qucere, 
whether  connivance  at  adultery  during  co- 
habitation is  a  bar  to  a  suit  for  long  subse- 
quent adultery  with  a  different  person,      ib, 

7.  On  proof,  either  directly  or  presumptively,  of 
the  wife's  adultery,  great  inattention  on  the 
part  of  the  husband  will  not  bar  him.  To 
establish  such  a  defence,  he  must  have  been 
privy  to  her  guilt,  or  have  led  her  into  the 
crime.    Rix  v.  Rix,  21 

8.  Great  facility  in  condonation  of  adultery  with 
A.,  taking  no  notice  of  adultery  with  B.,  (of 
which  he  could  not  be  ignorant)  conduct 
amounting  to  an  invitation  to  adultery  with 
C< — not  merely  to  giving  fVee  scope  to  the 
wife's  licentiousness,  in  order  to  obtain  con- 
clusive evidence  of  guilt;  matrimonial  co- 
habitation, afler  being  in  possession  of  fidl 
legal  proof  of  such  adiltery,  are  criminal  con- 
nivance and  collusion,  barring  the  husband  of 
relief  for  his  wife's  adultery,  all  happening 
within  two  years  afler  marriage.  TimmingB 
V.  Ttmmingw,  22 

9.  Conduct  amounting  to  an  invitation  to  adul- 
tery, and  not  merely  to  giving  scope  to  the 
wife's  licentiousness,  in  order  to  obtain  con- 
clusive evidence  of  guilt,  is  legal  prostitution. 

ib. 

10.  Where  the  wife  made  no  defence  to  a  suit 
lor  divorce  by  reason  of  her  adultery,  the 
Court  dismissed  the  suit,  on  the  ground  that 
the  husband,  having  connived  at  his  wife's 
adultery  with  A.  could  not  complain  of  an 
adultery,  nearly  cotemporary,  with  B.  Love' 
ring  V.  Lovering.  27 

11.  In  a  suit  for  separation  by  reason  of  the  wife's 
adultery,  connivance  on  the  part  of  the  hus- 
band, may  be  pleaded  by  the  wife,  consist- 
ently with  a  denial  of  her  guilt  Moorsom  v. 
Moorwm,  28 

12.  It  is  not  necessary  to  show  connivance  at 
actual  adultery.  The  Court,  from  connivance 
at  improper  familiarity,  will  infer  corrupt  in- 
tent as  to  the  result.  ib, 

13.  Connivance  of  a  passive  and  permissive  kind, 


is  to  be  proved  by  a  train  of  conduct  and  cir- 
cumstances. t6. 

14.  Passive  connivance  is  as  much  a  bar  as  active 
conspiracy,  but  there  must  bean  intention 
that  guilt  should  ensue.  ik 

15.  The  husband  having  proved  the  wife's  adul- 
terous connexion  with  one  individual,  five 
years  afler  separation,  of  which  connexion  two 
children  were  bom,  the  Court  held,  that  the 
husband's  knowledge  of,  and  consent  to,  gross 
indelicacies,  or  even  adultery,  with  three  otiier 
persons  during  cohabitation,  would  not  bar 
him.    Hodges  v.  Hodges.  42 

16.  A  constant  intercourse,  continued  for  four 
years,  between  a  wife  and  her  paramour,  not 
clandestine,  but  the  common  subject  of  con- 
versation  among  servants  and  friends,  raises 
a  grave  suspicion  of  the  husband's  knowledge 
and  acquiescence.     Crewe  v.  Crewe.  45 

17.  On  proof  of  the  wife's  adultery,  continued 
for  four  years,  under  circumstances  which 
raised  a  strong  suspicion  that  the  husband 
coald  not  have  been  ignorant,  the  Court,  afler 
much  hesitation  and  difficulty,  granted  the 
sentence  of  separation,  as  it  could  not  affect 
the  husband  with  a  direct  knowledge  of  the 
adultery,  and  as  three  witnesses  had  positive- 
ly sworn  they  believed  the  husbend  was 
ignorant  ib. 

18.  Passive  connivance,  or  toleration,  arising 
from  the  husband's  insensibility  to  his  own 
honour,  or  unwillingness  to  seek  redress  is  a 
bar  to  relief;  if  there  be  proved  a  long  course 
of  criminal  conduct,  of  which  he  was,  or  of 
which  he  must  be  presumed  to  be  cognizant : 
—he  may  wait  for  adequate  proof,  but  no 
longer.  ib, 

19.  Mere  imprudence  and  error  in  judgment 
are  not  connivance ;  and  in  determining 
whether  the  husband's  behaviour  has  barred 
him  from  relief  on  proof  of  his  wife's  adultery, 
the  honesty  of  his  intentions — ^not  tlie  wisdom 
of  his  conduct — is  to  be  considered. 

Afiectionate  conduct  to  a  wife  for  many 
years,  no  appearance  during  that  time  of  a 
wish  to  withdraw  from  her  society,  and  the 
absence  of  any  reason  to  suppose  that  the 
husband  knew  or  suspected  her  depravity, 
till  very  shortly  before  she  left  him,  tend  most 
strongly  to  disprove  connivance  at  the  turpi- 
tude of^  or  active  co-operation  in,  the  prosti- 
tution of  a  wife.    Hoar  v.  Hoar.  51 

20.  The  adultery  of  the  wife  being  proved,  bat 
she  having,  with  her  children,  but  without 
her  husband,  resided  in  a  gentleman's  house 
(of  which  she  was  treated  as  the  mistress, 
and  where  she  was  delivered  of  three  chil- 
dren), without  the  husband  sufficiently  ac- 
counting for  his  absence,  or  providing  for  her, 
or  interfering  with  such  residence,  the  Court 
dismissed  her,  on  the  ground  that  the  hus- 
band, by  such  conduct,  had  consented  to  the 
connexion  and  adultery.  MieheUon  v.  Mieh^ 
elson.  56 

21.  To  establish  connivance,  in  bar  to  a  suit  on 
account  of  the  wife's  adultery,  it  is  not  neces- 
sary to  show  knowledge  of|  and  privity  to,  the 
actual  commission  of  adultery;  such  extreme 
neghgence  to  the  conduct  <^  his  wifoa  ao^ 
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such  enoonragement  of  aoquaintanoe  and 
familiar  intimacy,  as  are  likely  to  lead  to  an 
adulteruuB  intercourse,  are  sufficient  Oilpin 
▼.  Gilpin,  58 

32.  In  a  suit  for  separation  fi)r  the  husband's 
adultery  with  his  wiie^s  sister,  proof  that  the 
wife,  aAer  knowled^  of  previous  adultery, 
allowed  under  peculiar  circumstances,  this 
sister  to  accompany  them  to  India  and  to  live 
in  the  same  house  with  them,  will  not  bar 
the  wife  on  the  ground  of  connivance :  her 
conduct,  though  imprudent  not  being  traced 
to  a  disregard  of  her  own  honour,  nor  to  any 
motive  necessarily  criminal.  TurUm  v. 
TkirtorL  130 

S3.  The  Court,  or  the  husband's  counsel,  may 
take  the  objection  of  the  wiie*s  connivance 
when  it  clearly  appears  on  the  evidence  ad- 
duced by  her :  but  qusre,  whether  such  a 
defence  can  be  set  up  on  interrogatories 
alone ;  at  all  events,  to  support  such  a  defence 
BO  set  up,  the  conduct  and  evidence  to  prove 
it  must  be  most  unequivocal  and  incapable  of 
explanation.  See  Denniss  v.  DtnnisB,  135,  n. 

COPYHOLDERS. 

1.  Held  that  copyholders  are  not  within  the 
provisions  of  12  Car.  3,  c  524,  s.  8,  conse- 
quently that  it  was  not  competent  to  them  to 
dispose  of  the  custody  of  tneir  infants,  but 
that  the  custody  was  in  the  lord  or  others 
according  to  the  custom  of  the  manor. 

341,  n. 

COSTS. 

1.  Costs  are  peculiarly  in  the  discretion  of  the 
Court;  and  though  the  general  rule  is,  that  a 
legatee,  loco  ezecutoris,  propounding  and 
establishing  a  paper  is  entitled  to  costs  out 
of  the  estate,  his  unwise  delay  in  producing 
the  paper,  and  thus  occasioning  the  suit,  is  a 
ground  for  refusing  them.  Headington  v. 
HoUoway,  110 

3.  On  a  petition  for  a  commission  of  review,  the 
Lord  Chancellor  has  no  authority  upon  the 
question  of  costs.  WmU  v.  Ingram,         183 

3.  When  a  detailed  bill  of  costs  has  been  deli- 
vered  and  long  acquiesced  in,  and  payment 
made  aSier  the  suit  was  at  an  end  and  when 
the  party  was  not  inops  ooncilii,  the  party 
would  not  be  entitled  to  have  it  referred  to 
the  registrar  &>r  examination:  aliter  where 
the  payment  took  place  without  a  detailed 
bill,  and  application  for  reference  to  the  re- 
gistrar  was  made  shortly  afler  the  delivery 
of  the  bill.  PeddU  v.  ThUer,  112 

4.  A  client  is  under  all  circumstances  entHlod 
to  a  detailed  bill  from  his  proctor.  ib, 

5.  Where  costs  are  given  against  a  party,  the 
Court  in  order  to  carry  its  sentence  into  exe- 
cution, is  empowered  to  tax  the  costs  and  to 
enforce  payment ;  but  as  between  proctor  and 
client,  the  Court  has  no  such  authority;  it 
can  neither  decide  what  shall  be  paid,  nor 
can  it  enforce  payment,  ib,  115 

6.  In  a  suit  for  separation  for  the  husband's 
adultery,  the  Court  will  not  direct  the  bus. 
band  to  give  security  for  ooets,  oq  a  sugges- 


tion, unsupported  by  affidavit,  that  he  was 
going  abroad.  Thirton  v.  T\irton,  130 

7.  Costs  given  against  a  party  who  had  filed  a 
bill  of  discovery  in  the  Court  of  Chancery, 
then  proceeded  to  caD  for  an  inventory  in  the 
Ecclesiastical  Court;  and  afterwards  a  ban- 
doning  the  latter  suit,  had  revived  the  bill  in 
Chancery.    Radcliffy,  Ver^field,  369 

8.  The  interest  of  a  father  established,  but  with- 
out costs.    Cox  V.  Thompson^  alia$  Smith, 

370 


CRIMINAL  SUIT. 


1. 


In  a  criminal  suit  against  a  clergyman 
of  onimpeached  moral  character, — ^remote 
charffes  of  omission  or  irregularity  in  per- 
formmg  divine  service,  beix^  shown  gene- 
rally not  to  be  **  without  just  cause :"  more  re- 
cent charges,  being  completely  rebutted :  no 
neglect  of  duty  being  imputed  for  the  two 
years  next  before  the  institution  of  the  suit : 
the  clergyman,  as  to  one  charge  of  miscon- 
duct, having  erred  from  mistake :  and  as  to 
two  of  the  remaining  charges,  (one  of  which 
totally  misrepresent^  ibo  foot,)  having  acted 
properly : — the  Court  pronounced  the  articles 
not  proved :  and,  as  no  fair  ground  for  a  suit 
existed  at  the  time  of  its  institution,  dismissed 
the  defendant  with  his  costs.  Bennett  v.  Bon-, 
aker.  13 

3.  In  a  criminal  suit,  the'Court  is  strictly  con- 
fined to  the  offences  charged  in  the  articles. 

3.  In  criminal  suits  the  Court  will  sometimes 
inquire  into  the  motives  of  the  promoter,  but 
it  will  presume  proper  motives  unless  there 
be  strong  proof  to  the  contrary.  Jarman  v. 
YTtse.  139 

4.  In  a  criminal  suit  for  smiting  under  5  and  6 
£dw.  VI.  c.  4,  the  proof  must  not  admit  of  a 
doubt  Two  concurrent  sentences,  pronounc- 
ing the  smiting  proved,  reversed,  and  both 
parties  lefl  to  pay  their  own  costs.  Scales  ▼. 
HoiU.  139 


CRUELTY. 

cruelty  is  necessary  to 
adultery,  than   to  found  an 
BramweU  vi  BramtteU. 


revive  condoned 

original  suit 

333 


D. 


DECLARATION. 

In  a  cause  of  legacy,  a  declaration  given  in  in* 
stead  of  an  inventory,  pronounced  not  to  be 
sufficiently  fulL    Vr'iachiow  v.  Smith,       473 

DELUSION. 

1.  Delusion  has  been  generally  laid  down  as  an 
essential  constituent  of  derangement.  SembUf 
that  insanity  has  never  been  held  to  be  esta» 
blisbed  in  any  case  where  delusion  has  at  no 
time  prevailed.  Wheeler  v.  AlderBon,        21 1 

2.  SembU,  that  a  lucid  interval  then  exists 
when  the  mind  is  apparently  rational  on  all 
subjects,  and  no  symptoms  of  delusion  can 
be  called  forth.  t^. 
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INDBX. 


DIVINE  SERVICE. 

Indecencj  daring  the  perforroandB  of  divine 
service  not  proved.  The  sentence  of  a  Dio- 
cesan Court  reversed.  LUnjd  v.  Oioen.      403 

DIVORCE. 

1.  The  lex  loci  contractus  as  to  marriage  will 
not  prevail  when  either  of  the  contracting 
parties  is  under  a  legal  incapacity  by  the  law 
of  the  domicil ;  and  therefore  a  second  mar- 
riage, had  in  Scotland  on  a  Scotch  divorce, 
(a  vinculo)  from  an  English  marriage  be. 
tween  parties  domiciled  in  England  at  the 
times  of  such  marriages  and  divorce,  is  null. 
Conway  v.  BeaxUy,  242 

2.  Qufere,  whether  such  divorce  would  be  in- 
valid if  the  parties  were  then  bona  fide  domi- 
ciled in  Scotland:  still  more,  if  that  first 
marriage  took  place  during  a  mere  casual 
visit  to  En^^Iand,  both  parties  being  at  all 
times  domiciled  in  Scotland.  ih. 

3.  Established  by  reason  of  cruelty.  WhUmore 
V.  WkUmore,  S^6 

4.  A  divorce  a  mensa  et  thoro,  by  reason  of 
adultery,  pronounced  for.    Baily  v.  BaiLy, 

441 

DOMICIL. 

1.  A  natural  bom  British  subject  may  acquire 
a  foreign  domicil ;  nor  will  the  animus  re- 
vcrtendi,  and  claim  to  be  considered,  and 
treatment  as  a  British  subject,  preserve  his 
original  domicil — and,  if  domiciled  abroad 
he  must  conform  in  his  testamentary  acts  to 
the  formalities  required  by  the  lex  domicilii. 
Stanley  v.  Bemes,  140 

2.  The  will  and  first  two  codicils  of  a  British 
born  subject,  resident  and  naturalized  in  the 
Portuguese  dominions,  (the  will  disposing  of 
effects  partly  in  Portugal,  and  partly  in 
England,)  executed  and  purporting  to  be 
executed  according  to  the  laws  of  Portugal, 
but  inforring  that  he  considered  himself  an 
Englishman,  admitted  to  probate;  but  two 
later  codicils— fully  proved  as  to  capacity 
and  intention,  disposing  solely  of  money  in 
the  British  funds,  attested  by  three  witnesses, 
but  not  executed,  nor  purporting  to  be  exe- 
cuted,  according  to  the  law  of  Portugal— re- 
fused  probate  by  the  Delegates,  reversing  a 
sentence  of  the  Prerogative.  ib, 

DRAFT  WILL. 

A  drafl  of  a  will  propounded,  without  setting 
forth  how  the  executed  will  was  lost,  pro- 
nounced against    FinhaUow  v.  Bobin»(m. 

69,  n. 

DUPLICATE. 

A  duplicate  is  a  part  of  a  will,  and  to  be  consi. 
dered  as  a  testamentary  paper.  KiUican  v. 
Lord  Parker,  475 

E. 

ECCLESIASTICAL  COURTS. 

To  what  extent  the  sentence  of  Ecclesiastical 
Courts  is  binding  on  other  Courts.      269,  n. 


1. 


2. 


3. 


4. 


5. 


6. 


1. 


2. 


1. 


2. 


EVIDENCE. 

The  answer  to  an  interrogatory  confined  to 
the  point  on  which  the  party*s  solicitor  was 
produced,  is  admissible,  though  he  gained  his 
information  as  solicitor.  King's  Proctor  v. 
Daines.  91, «. 

In  a  suit  for  nullity  of  marriage,  an  entiy  of 
baptism  in  1820,  (the  marriage  taking  place 
in  1813,)  reciting,  that  the  party  was  **  said 
to  be  born  in  1795,"  is  not  admissible — either 
as  proof  of  the  non-age,  or  in  order  to  prevent 
a  suspicion  of  suppression  of  evidence.  A 
letter  from  the  father — two  months  after  the 
marriage — expressive  of  his  anger  at  the 
marriage  is  admissible  as  part  of  the  res 
gestse ;  and  a  subsequent  de  facto  roarriago 
of  the  woman  with  another  man  is  pleadable 
to  show,  that  the  parties  did  not  live  together 
as  husband  and  wife.    Duint  v.  Donovan. 

120 
In  the  absence  of  proof  that  registers  of 
Episcopal  Chapels  at  Edinburgh  are  by  the 
law  of  Scotland  documents  of  an  authentic 
and  public  nature,  copies  thereof  rejected  as 
inadmissible  by  the  law  of  England.  Cortway 
V.  Beazley.  242 

An  exhibit  which  might  have  been  pleaded 
to  establish  identity  cannot  be  pleaded  as 
evidence.  Bird  v.  Bird,  375 

A  question  as  to  how  far  certain  exhibits 
could,  under  any  circumstances,  be  admitted 
as  evidence.     PlunkeU  v.  Skarpe.  405 

The  confession  of  the  proctor  of  a  party  con- 
testing suit  sufficient  proof  of  tJie  exhibits  of 
the  adverse  party.    hUlyer  v.  MUUgan,  441 

EXCEPTIVE  ALLEGATION. 

party  cannot  except  to  a  witness  by  contra- 
dicting answers  to  interrogatories  which  go 
to  incidental,  collateral  matter,  and  are  not 
relevant  to  the  issue.  Whisk  v.  Hesse,      251 

EXCOMMUNICATION. 
A  sentence  of  excommunication  reversed, 
because  it  was  clear  from  the  process  that 
the  par^  had  complied  with  the  order  of  the 
Court,  for  the  alleged  neglect  of  which  he 
was  excommunicated.   Patten  y.  Casileman, 

365 
Question  as  to  regularity  of  an  exoommoni- 
cation.    Pytt  v.  FendaU.  389 

EXECUTOR. 

An  executor,  who  has  renounced,  may,  any 
time  before  administration  has  passed  the 
seal,  retract    McDonnell  v.  Prendergast. 

60 

Any  acts,  which  show  an  intention  to  take 
upon  them  the  executorship,  prevent  execu- 
tors  renouncing:  therefore  the  insertion  of 
an  advertisement  calling  upon  persons  to 
send  in  their  accounts  and  to  pay  money  due 
to  the  testator's  estate  to  A.  and  B.,  *•  his  exe- 
cutors  in  trust,"  held  to  make  them  compella- 
ble to  take  probate,  and  to  subject  them  per- 
sonally  to  the  costs  occasioned  by  their  ro- 
sistance ;  the  estate  being  small  and  lefl  for 
two  years  and  a  half  withoat  a  representa- 
tion. Longv,Syme8,  266 
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3.  If  a  person  named  ezocntor  intenneddlas,! 
however  slightly,  he  cannot  afterwards  re-| 
fase  to  take  probate,  and  if  not  named  execu- 
tor, he  becomes  so  de  son  tort ;  but  acts  of 
necessity  do  not  bind,  and  even  if  an  execu- 
tor has  shown  himself  willing  to  accept,  he 
may  by  the  Court  be  dismissed  in  aid  of  jus- 
tice, ib. 

4.  An  informal  declining  by  letter  to  take  the 
office  of  executor  is  sufficient  Till  the  refu^ 
sal  is  recorded  in  Court,  no  person  can  take 
the  administration.  ih, 

5.  The  renunciation  of  an  executor,  rejected. 
Pytt  V.  FendalL  447 

F. 

FACULTY. 


G. 

GUARDIAN  ad  litem. 

The  residuary  Ic^^atee  tn  trust  having  renounc- 
ed administration  cum  testamento  annexe  for 
the  purpose  of  being  examined  as  a  witness, 
the  Court  hesitatingly,  but  as  matter  of  ne 
cessity  appointed  a  next  friend  guardian  ad 
litem  in  order  to  propound,  on  behalf  of  the 
minors,  residuary  legatees,  the  paper  which 
their  father  opposed  :  but  required  the  guar- 
dian  to  give  security  for  costs.  Copeland  v. 
Rivers,  110 


1.  A  clause,  providing  against  any  future  ex- 
pense falling  on  the  parish,  need  not  be  in- 
serted in  a  iaculty  confirming  the  erection  of 
an  organ  by  voluntary  contributions,  and 
with  the  consent  of  the  vestry,  in  a  parish 
church.  The  sentence  of  Court  below  af- 
firmed with  costs.  Jay  v.  Webber,  12 

2.  A  faculty  directing  tlie  performance  upon 
and  repairs  of  an  organ  in  a  parish  church, 
tt>  be  paid  out  of  the  parish  rates,  would  be 
legally  objectionable;  for  the  ordinary  can 
only  bind  the  parish  to  expense  for  articles 
absolutely  necessary.  t6. 

3.  Even  if  the  vestry  is  unanimous,  a  clause 
binding  the  parish  to  defray,  out  of  the  rates, 
future  expeniies  for  an  article  not  necessary, 
ought  not  to  be  inserted.  tb, 

4.  A  faculty,  confirming  the  erection  of  an 
organ,  binds  the  parish  to  nothing  prospec- 
tively, ih, 

5.  It  is  no  sufficient  objection  to  the  issuing  of 
a  decree  with  intimation  to  lead  a  faculty  for 
erecting  an  organ  in  a  parish  church,  that 
there  is  no  provision  for  the  future  repairs, 
nor  for  the  permanent  salary  of  an  organist 
Pearce  and  Hughes  v.  The  Rector  of  Clap- 
ham.  13 

6.  In  a  parish  church  an  organ  cannot  legally 
be  erected  without  a  ftcultv,  nor  will  a 
faculty  be  granted  without  a  decree  with  in 
tiraation  in  order  that  any  of  the  parishioners 
may  object ;  on  which  objection  the  Court 
considering  all  the  circumstances  of  the  case 
is  to  decide.  ib, 

7.  Where  no  substantial  inconvenience  was 
shown  by  one  individual,  who  opposed  the 
faculty,  and  when  the  plan  had  been  adopted 
at  a  vestry  on  the  unanimoos  report  of  a  com- 
mittee, the  Court  will  grant  a  faculty  to  level 
a  churchyard  and  lay  flat  upright  bead  and 
foot  stones,  with  a  dause  that  no  expense 
shall  fiill  on  individuals.  Sharpe  v.  Hansard. 

130 

FEE. 

1.  The  claim  of  a  vicar  for  a  fee  on  the  wedding 
of  one  of  his  parishioners  in  the  church  of 
another  parish,  not  substantiated.  Patten  v. 
Castleman,  390 


L 

INCUMBENT. 

1.  The  whole  cure  of  souls,  and  all  the  emolu- 
ments of  a  parish,  belong,  under  the  original 
endowment,  to  the  incumbent  and  his  suc- 
cessors, and  vest  in  the  existing  incumbent 
by  institution  and  induction.    Bliss  v.  Wood, 

188 

2.  Of  common  right  the  incumbent  has  the  no- 
mination of  a  minister  to  a  chapel  of  ease 
within  his  parish.  Exception  proved  in  the 
present  instance.  Line  v.  Harris,  346 

INSANITY. 

1.  Where  clear  and  decisive  insanity  has  been 
established  at  a  prior  time,  acts  of  a  doubtful 
character  are  of  more  force  in  proof  of  its 
existence  at  the  time  in  question  :  and  even 
subsequent  decidedly  insane  acts  may  reflect 
back  on  acts  otherwise  equivocal ;  but  when 
no  decided  acts,  prior  or  subsequent,  are 
proved,  equivocal  acts,  however  numerous, 
will  not  establish  insanity.  Wheeler  v.  Alder- 
son.  211 

2.  Intoxication  is  temporary  insanity,  ceasing 
with  the  exciting  cause*  ib, 

.  INSTRUCTIONS. 

A  testatrix  executed  a  will,  and  thereupon  de- 
stroyed a  ^rmer  will,  and  subsequently  exe- 
cuteid  two'other  wills.  The  last  will  was  pro- 
pounded, but  abandoned.  A  decree  then 
issued  calling  on  all  parties  interested  to 
show  cause  why  probate  of  the  instructions 
for  the  first  will  should  not  be  granted ;  and 
the  Court,  on  proof  per  testes  that  the  in- 
structions were  of  the  same  effect  as  the  first 
will,  that  that  will  was  executed  when  the 
deceased  was  sane,  but  destroyed  and  the 
other  wills  executed  when  insane,  pronounc- 
ed for  the  instructions,  and  refused  costs  out 
of  the  estate  to  persons  in  distribution  who 
by  interrogatories  set  up  insanity  when  the 
first  will  was  executed,  /n  the  Goods  of  Elu 
tabeth  Brand.  257 


INTEREST. 

An  interest  established  in  a  pedigree  cause. 

I    Executors  of  the  asserted  next  of  kin  con- 
demned in  costs.    BouchierT.Homgold. 
437 
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INTERVENTION. 

A  party  who  has  no  interest,  cannot  be  permit- 
ted to  intervene  in  a  caoae.  Brotherton  v. 
HeUUr.  463 

INTESTACY. 

In  a  case  of  intestacy,  the  security  proposed 
held  to  be  sufficient.    Cox  v.  Peek.         449 

INVENTORY. 

1.  A  physician  not  entitled  to  call  for  an  hiTen- 
tory,  as  a  creditor,  for  fees  due  from  the  de- 
ceased.  Vim  SoUndahl  v.  Dr,  Hampe.     326 

2.  Objections  to  an  inventory  must  be  pleaded 
in  an  allegation.    Prentice  v.  Farrand.   375 

3.  The  Court  has  no  jurisdiction  to  direct  an 
inventory  of  a  leasehold  estate  under  lives 
which  was  held  on  a  mortgage.  An  invento- 
ry ordered  as  to  the*  other  effects.  SaviUe  v. 
Morgaru  402 

4.  A  party  held  not  to  have  established  his 
rififht  to  pray  an  inventory.  LaseelUa  v.  Job. 
b^.  406 

5.  A  creditor  entitled  to  an  inventory  of  the 
effects  of  an  intestate.     Tbnbrell  v.  Riee. 

416 

6.  A  release  from  a  party  in  distribution  to  the 
administratrix  of  an  intestate,  held  to  be 
good  till  it  should  be  set  aside  in  a  court  of 
equity ;  and  a  bar  also  to  a  demand  for  an 
inventory  and  account ;  but  not  to  be  a  bar 
to  calling  in  the  administration,  for  the  pur. 
pose  of  putting  the  administratrix  on  proof  of 
her  marriage.  MiUington  v.  Sorsby,         437 

7.  If  a  creditor  swears  to  a  certain  sum  due  to 
him,  he  is  entitled  to  an  inventory  of  the 
estate  of  an  intestate.    Smith  v.  Pryee,    454 

8.  When  the  Court  decrees  an  inventory,  it  ex- 
pects a  full  and  satisfactory  one  to  be  given 
in.  PlunkeU  v.  Sharpe,  470 

9.  An  administratrix  with  the  will  annexed 
called  upon  for  a  more  full  inventory,  and 
then  held  to  have  fiillv  administered.  Hen- 
dren^  alias  Shaw,  v.  Shaw.  305 

10.  In  a  cause  of  legacy,  a  declaration  given  in 
instead  of  an  inventory,  pronounced  not  to 
be  sufficiently  fiilL  Winehlow^  Adm.  of 
Smith  V.  Smid.  473 

J. 

JACTITATION  OF  MARRIAGE. 

1.  A  suit  for  jactitation  of  marriage  not  sus- 
tained.  Sentence  in  ftvour  of  the  marriage. 
WaUon  V.  Rider.  289 

2.  The  sentence  of  a  Spiritual  Court  in  a  suit 
for  jactitation  of  marriage  is  not  conclusive 
evidence  of  marriage  to  bar  the  House  of 
Lords  from  proving  the  marriage  on  an  in> 
dictment  for  polygamy.  989,  n. 

3.  In  a  suit  for  jactitation  of  marriage,  the  wo> 
man  admitted  to  her  suppletory  oath ;  the  mar- 
riage which  had  taken  place  in  Scotland 
established.  MVescombe  v.  Dodg.  306 

JURISDICTION. 

Generally  speaking,  all  ecdesiostical  jarisdic 


tions  are  limited  in  their  authority  to  proper- 
ty locally  situate  within  their  disUict  (km- 
ley  y.  Archdeacon  of  SutOmry.  73 


L. 


LACHES. 

On  proof  of  the  wifo's  guilt,  the  Court  called  ibr 
an  affidavit  from  tho  husband  erf^natory  of 
his  delay  to  bring  the  suit ;  and,  being  satis- 
fied therewith,  pronounced  the  sentence. 
Loader  v.  Loader.  60,  n. 

LEGACY. 

1.  The  jurisdiction  in  personal  legacies  belongs 
to  the  Ecclesiastical  Courts ;  it  is  exercised 
by  the  Arches  Courts  in  cases  of  all  wills 
proved  in  the  Prerogative  Court,  and  by  the 
official  principals  of  each  diocese,  in  cases  of 
wills  proved  in  tlie  Diocesan  Court       63,  ■- 

2.  A  legacy  held  to  carry  interest  from  three 
months  aSfter  the  death  of  the  testator.  Harri- 
son V.  Rhodes.  364 

3.  An  executrix  condemned  to  pay  legacies. 
Dent  V.Dent.  406 

4.  Legacv  pronounced  for.  Minty  alias  Mieiia 
V.  Sould  and  Montgomery.  396 

5.  A  legatee  brings  a  suit  ror  his  legacy.  The 
executor  admits  the  legacy,  but  pleads  plene 
administravit,  and  exhibits  an  inventory  and 
account  The  legatee  proceeds  no  further, 
and  the  executor  is  dismissed,  but  without 
costs.  Ramsey  v.  T^xard.  442 

6.  In  a  suit  for  legacy,  held  that  there  wera 
sufficient  assets  lefl  by  the  testator  to  pay  his 
debts  and  legacies.  EUiatt  v.  HolwelL      455 

LETTERS  OF  REQUEST. 

The  process  of  the  Prerogative  Court  does  not 
run  into  a  royal  peculiar,  but  must  be  serred 
by  letters  of  request  Crowley  y.  Crowley. 

260 

M. 

MARRIAGE,  (NULLITY  OF.) 

1.  Lapse  of  time  offers  no  bar  to  a  suit  for  nul- 
lity of  marriage,  by  license,  by  reason  of  mi- 
nority and  want  of  consent  of  the  lather. 
Duins  V.  Donovan.  120 

2.  A  marriage  by  banns — where,  by  the  con- 
sent of  both  parties,  one  of  the  Christian 
names  of  the  man  (a  minor)  was  omitted  for 
the  purpose  of  concealment, — ^is  null  and 
void  under  stat  4  Gea  4,  c.  76,  ss.  7  and  22. 
Quiere,  if  only  one  of  the  parties  knew  of  the 
false  publication.  WUtshire  y.  Prince,  ocA«r- 
wue  WiUshire.  130 

3.  In  a  suit  for  nullity  of  marriage  brought  by 
the  husband,  a  do  facto  marriage  being  ad- 
mitted, the  husband  is  to  bear  the  expenses 
of  the  wife.   Bird,  alias  Bell,  y.  Bird.      366 

4.  Where  the  interest  of  a  daughter,  claiming 
administration  to  her  fother,  is  denied,  it  w'm 
be  sufficient  if  she  establishes  the  marriage 
of  her  parents  by  reputation  and  oohahita- 
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tion ;  but  she  is  bound  to  show  the  time  and 
place  of  her  own  birth.  Lady  Mayo  t.  Broten. 

369 

5.  Where  marriage  is  pleaded  in  bar  to  the  in- 
terest of  an  araerted  widow,  strict  proof  of 
the  marriage  is  required.    TayUn-  v.  TmAor, 

454 

6.  A  suit  for  restitution  of  conjugal  rights,  in 
the  case  of  a  Fleet  marriage ;  the  marriage 
established.  Grant  v.  Chant,  463 

7.  A  case  of  nullity  of  marriage,  by  reason  of 
a  former  marriage,  established.  Alimony  to 
second  wife  refused.  Bird,  alias  BeU^  v. 
Bird.  470 

8.  A  contract  of  marriage  proved.  The  hus- 
band enjoined  to  solemnise  the  marriage  in 
church,  within  sixty  days  afier  he  should  be 
served  with  a  monition  for  that  purpose 
Baxtar  v.  Buckley*  30i 

9.  In  a  suit  for  adultery  brought  by  the  bus- 
band,  the  wife  appears  under  protest,  and 
alleges  a  prior  marriage. — The  question  of 
the  former  marriage  must  be  determined  be- 
fore the  question  of  adultery  is  gone  into. 
Robint  V.  Sir  WilUam  WoUeley,  467 

10.  A  question  touching  the  validity  of  a  fleet 
marriage.  Marriage  not  sufficiently  proved. 
Ctmran  v.  Lowe.  471 

11.  In  a  matrimonial  cause,  a  husband  is  liablo 
to  pay  the  costs  of  the  wifo.  FiUgerald  v. 
FUxgerald.  472 

MINOR. 

.Administration  agreed  to  a  guardian  elected  by 
the  free  consent  of  a  mmor.  Rich  v.  Cham- 
herlayne, ,  340 

MONUMENT. 

The  ordinary  may  order  a  monument  to  be 
token  down,  if  it  is  inconveniently  placed  in 
a  church;  if  it  does  not  interfere,  the  par- 
8on*s  authority  to  erect  it  sufficient  The  suit 
in  this  case  was  instituted  in  a  wrong  form ; 
it  ought  to  have  been  by  articles.  Hopper  v. 
Davis,  472 

O. 
ORGAN. 

1.  In  collegiate  churches  organs  may  be  neces- 
sary, but  not  in  a  parish  church.  Jay  v. 
Webber,  12 

9.  The  ordinary  is  to  judge  whether  the  cir- 
cumstances of  the  parish  ofRiT  no  objection  to 
the  erection  of  an  organ :  the  parish  alone 
is  to  decide  on  any  expenses  to  be  incurred. 

ib, 

P. 

PAPER  TESTAMENTARY. 

A  paper,  written  by  the  deceased  herself— at 
least  three  months  before  death — ^with  a 
bhink  for  the  dates,  an  attestation  clause— 
but  no  witnesses,  and  unsigned,  with  other 


evidence  to  show  it  unfinished ;  and  declara- 
tions that  she  intended  to  **  settle  her  will  in 
a  few  days,**  is  not  entitled  to  probate,  either 
as  intended  to  operate  in  its  actual  state,  nor 
on  the  ground  that  the  execution  was  pre- 
vented by  her  sudden  death  the  day  afler 
such  declaration.  Bragge  v.  Dyer  and  Oikere, 

78 

PARISH  CLERK. 

1.  A  proceeding  against  a  parish  clerk  for  de- 
privation, ought  to  be  plenary,  and  by  arti- 
cles. If  a  parish  clerk  is  nominated  by  the 
parishioners  he  is  a  temporal  officer ;  whereas 
if  he  is  nominated  by  the  incumbent,  he  is  a 
spiritual  officer.  Barton  v.  AahUm  and  Oray, 

376 

2.  Articles  admitted  against  a  parish  clerk :  he 
appeals  to  the  Court  of  Arches,  and  applied 
to  the  Court  of  King*s  Bench  for  a  manda- 
mus:  not  competent  to  him  to  proceed  in 
both  Courts;  assigned  to  declare  which  he 
elects.    Barton  v.  Tke  Rev.  Mr.  Aahton, 

411 

PAUPER. 

A  respondent  may  be  admitted  as  a  pauper  in 
the  Court  of  Appeal ;  and  the  Court  looks  at 
his  faculties  at  the  time  of  his  application, 
not  at  what  he  may  have  been  possessed  of 
at  a  former  time,  iaylor  v.  Morse,  67 

PECULIAR. 

1.  Royal  peculiars  being  altogether  indepen- 
dent of  the  Archbishop,  the  will  of  a  deceased 
who  left  goods  in  two  royal  peculiars,  in 
one  of  which  he  died,  and  other  goods  in  one 
diocese  only  within  the  province,  is  rightly 
TOoved  in  the  royal  peculiar  where  he  died. 
The  executor,  who  so  proved  the  will  and 
appeared  under  protest  to  a  citation  calling 
upon  him  to  take  a  Prerogative  probate,  dis- 
missed. iS^tlA  V.  Smith  and  Others,        259 

2.  Quaere,  whether  the  probate  of  one  royal  pe- 
culiar will  authorise  the  administration  of 
goods  in  another  ?  ib, 

3.  If  a  deceased  died  in  a  royal  peculiar,  and  left 
bona  notabilia  in  two  dioceses  within  the 
province,  the  Prerogative  Court  must  grant 
probate  on  an  office  copy  or  exemplification 
of  the  royal  peculiar  probate.  ib, 

PEW. 

1.  A  person  who  has  permission  from  the 
churchwardens  to  sit  in  a  pew  temporarily, 
and  in  order,  by  keeping  possession  for  the 
future  tenant,  to  carry  into  effect  the  condi- 
tions of  sale  of  a  house  with  which  the  pew 
had  for  above  a  oentury  been  held  under  an 
expired  foculty,  has  no  possession  on  which 
he  can  bring  a  suit  for  perturbation  against 
a  mere  intruder,  such  permission  by  the 
churchwardens  being  illegal,  as  confirming 
the  sale  of  the  pew.  On  the  plaintiff  declar- 
ing he  proceeded  no  further,  the  Court  die- 
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missed  tbe  defendant  with  a  sum  nomine 
expensarum,  refusing  to  give  full  costs  on 
the  ground  that  there  had  been  irregularities 
on  both  sides.  Blake  v.  Vsbome,  351 

2.  Bj  the  general  law,  the  use  of  all  pews  be- 
longs to  the  parishioners,  who  are  to  be  in 
the  first  instance  seated  by  the  churchwar- 
dens, subject  to  the  control  of  the  Ordinary. 

ib. 

3.  On  the  expiration  of  a  faculty  limited  to  a 
certain  period,  the  right  of  the  parishioners  to 
the  pews,  the  subject  of  such  mculty  revives. 

ib. 

PHYSICIAN. 

A  physician  not  entitled  to  call  for  an  invento- 
ry, as  a  creditor,  for  fees  doe  from  the  de^^ 
ceased.  Von  SoUndaJd  v.  Hampe,  326 

PLEADING. 

1.  In  a  criminal  suit,  a  defensive  plea  tending 
to  show  the  Promoter*s  motives  to  be  mali- 
cious or  vindictive,  is  admissible,  as  bearing 
on  the  credit  of  his  witnesses  and  on  costs; 
but  it  must  be  specific,  and  confined  to  his 
conduct  with  reference  to  the  defendant 
Bennett  v.  Bonaker.  13 

3.  A  defensive  plea  in  a  criminal  suit  having 
imputed  to  the  promoter  malicious  motives, 
the  court  is  bound  to  admit  a  plea  repelling 
such  imputations ;  and  presentments,  by  the 
churchwarden  and  vestry,  of  the  dergyman^s 
misconduct  are  admissible  for  such  purpose, 
though  not  as  matters  of  charge  or  proof  in 
the  original  articles.  ib. 

3.  Length  of  time,  though  it  may  not  amount 
to  a  bar  to  a  criminal  suit,  will  induce  the 
court  to  admit  general  explanation,  instead  of 
requiring  a  direct  contradiction  or  explana- 
tion of  each  specific  fact.  t^. 

4.  Semble,  that  the  husband,  by  pleading  that 
the  wife  slept  at  his  house  on  the  night  after 
the  last  act  of  adultery  charged,  (of  which 
adultery  he  was  at  the  time  informed,)  takes 
on  himself  the  onus  of  showing  that  they  did 
not  sleep  together  on  that  night — ^though, 
generally  speaking,  the  party  relying  on  con- 
donation as  a  bar,  should  plead  it  'nimminga 
V.  TUnminga.  33 

5.  The  notoriously  debauched  character  of  the 
paramour,  his  exclusion  from  all  respectable 
female  society,  the  introduction  of  him  by 
the  husband  to  his  wife,  the  encouragement 
of  their  intimacy,  the  allowing  her  to  accept 
a  supply  of  money  firom  him,  expostulations 
from  her  family  at  such  intimacy,  the  refiisal 
of  the  husband  to  attend  to  them,  and  impro- 
per familiarities  and  liberties  in  hb  presence, 
and  without  bis  remonstrance,  are  material 
ftcts  in  a  plea  of  connivance.  Moorsom  v. 
JUbsrsom.  28 

6.  Indifference,  ill-behaviour,  or  cruelty,  is  not 
pleadable,  in  answer  to  a  charge  of  adultery, 
nor  relevant  to  a  plea  of  connivance.  to. 

7.  As  a  plea  of  connivance  must  generally  be 
circumstantial,  and  consist  of  many  fiicts, 
trifling  when  taken  separately,  but  altogether 


convincing,  the  Court  mnst  allow  a  latitude 
in  such  a  defence.  ib. 

8.  Much  delay  having  occurred  in  the  wife's 
defence,  a  plea  of  minute  fiicts  to  establish 
connivance  having  been  admitted,  and  tbe 
cause  now  standing  **  to  propound  all  facts," 
an  allegation  of  the  wife,  not  responsive,  bat 
pleading  more  minutely,  but  to  the  same 
effect  as  in  the  former  plea,  rejected  in  toto; 
the  facts  not  being  novita  preventa.  ib. 

9.  The  whole  substantive  case  of  a  party  shooid 
be  at  once  brought  before  the  Court;  hot 
where  it  is  clearly  shown  that  the  facts  ooold 
not  have  been  sooner  pleaded,  additional  arti- 
cles may  be  given  in.  iA. 

10.  An  allegation,  on  the  part  of  the  execafcora, 
responsive  to  a  libel  in  a  suit  of  subtractioo  of 
legacy,  and  pleading  circumstances  dehora 
the  wUl,  is  admissible  to  explain  a  latent 
ambiguity  as  to  the  object  of  the  bequest;  but 
the  Ck>urt  rejected  the  testator^s  declarations 
to  the  drawer  of  the  will,  as  inconclusive, 
and  expressed  a  strong  disinclination  to  their 
admission,  in  such  a  suit,  under  any  circum- 
stances.   Capel  V.  Robarts  and  Nedd,       60 

11.  On  appeals  from  definitive  sentences,  mat- 
ter which  could  have  been  pleaded  bekiw, 
and  which  directly  contradicts  the  plea  on 
which  witnesses  liave  been  examined  bdow« 
is  not  admissible :  but  matter  more  generaDy 
responsive  may  with  caution  be  received, 
especially  where  the  cause  has  not  been  pro- 
perly conducted  in  the  Court  bebw.  Price 
V.  Clark.  103, «. 

12.  Where  a  libel  pleaded  &cts,  1st,  to  estaUish 
the  adultery  of  the  wife ;  2nd,  to  show  that 
the  husband  had  not  forfeited  hu  claim  for 
relief  by  misconduct,  the  Court  directed 
parts  to  be  reformed  on  the  several  groonds 
of  too  great  minuteness,  hearsay,  and  plead- 
ing iho  contents  of  a  letter— not  exhibited, 
nor  aocounted  for;  and  admitted  the  rest 
Croft  V.  Croft.  120 

13.  In  considering  the  admissibility  of  pleas, 
the  Court  must  be  cautious  not  to  esdude 
matter  essential  to  a  doe  decision,  nor  al- 
low proceedings  to  extend  to  an  nnnecesia- 
rv  len^ ;  but  if  a  serious  doubt  arises  as  to 
the  ultimate  effect  of  any  averment  it  shooid 
be  admitted.  ib. 

14.  Though  the  Court  will  not,  on  presomptioa 
and  in  the  absence  of  matter  strongly  incul- 
patory, impute  connivance  to  the  husband,  it 
will  not  debar  him  fit>m  pleading  that 
which  makes  the  history  consistent  and  na- 
turaL  (6. 

15.  That  the  conduct  of  the  wife,  during  tbe 
absence  of  her  husband,  was  so  indecoroas 
as  to  induce  a  lady,  with  whom  she  resided, 
to  recommend  her  removal  to  her  mother,  is 
pleadable.  ib. 

16.  On  a  ne^potiation  between  the  husband  and 
third  parties,  in  the  wife's  absence,  relative 
to  his  receiving  her  back, — that  the  husband 
declined,  as  it  did  not  appear  that  her  coo- 
duct  had  changed,  is  not  pleadable  when  un- 
necessary to  his  justification.  ib. 
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17.  Where  parties  are  living  separate,  the  com- 
mencement of  the  acquaintance  with  the 
alleged  paramour,  and  of  the  suspicions  of 
the  person  under  whose  care  the  wife  was, 
should  be  set  forth  circumstantidlj.  120 

18.  Where  the  wife  engaged  in  an  improper 
communication  with  the  paramour,  was  com- 
pelled to  retire,  the  whole  transaction  may  be 
pleaded.  ib, 

19.  Where  a  letter  is  pleaded  to  be  in  the  pos- 
session of  the  adverse  party,  the  contents 
may  be  set  forth  at  length,  leaving  the  other 
P^^^Ji  if  she  pleases,  to  produce  the  letter.  t6. 

20.  A  declaration  of  the  paramour,  in  the  wife's 
absence,  that  she  had  committed  adultery 
previous  to  the  adultery  charged  in  the  libel, 
is  not  admissible ;  but  a  declaration,  in  her 
presence  and  confirmed  by  her,  is  :  and  the 
Court  cannot  reject  it  on  the  ground  of  its 
reflecting  on  third  parties,  nor  that  it  does 
not  establish  adultery  previous  to  the  charges 
in  the  libel.  ib, 

31.  In  an  allegation  of  faculties,  the  amount  of 
capital  embarked,  or  the  particulars  of  part- 
nership concerns,  is  not  to  be  set  ferth,  but 
only  the  income.    Higgs  v.  Higgs,  186 

22.  In  malrinionial  suits,  the  libel  must  contain 
all  facts  that  can  by  diligence  be  ascertained 
at  the  time,  and  subsequently,  new  facts 
only — which  are  nearly  conclusive  of  guilt — 
can  be  pleaded.  The  Court,  on  appeal, 
afiEirmed  the  rejection  of  additional  articles, 
on  the  ground  that  the  facts  might  have 
been  pleaded  originally,  and  were  inconclu- 
sive.   Story  v.  Story.  251 

23.  An  allegation  pleading  that  a  will  made  at 
Batavia  containing  a  revocatory  clause,  dis- 
positive, and  duly  executed,  was  not  intend- 
ed to  revoke  or  to  dispose,  rejected.  Phillips 
V.  Thornton.  254 

24.  In  an  interest  cause,  if  the  time  and  place 
of  the  marriage  of  an  ancestor  cannot  be  set 
forth,  it  is  necessary  to  plead  cohabitation 
and  reputation.     Chamberlayne  v.  Dart.  390 

25.  The  custom  of  gravelkind  must  be  pleaded, 
for  it  is  the  lex  loci  and  not  the  lex  terrte.  Je- 
hen  V.  Jehen,  390 

26.  Articles  of  an  allegation  which  had  been  in 
substance  pleaded  before,  rejected,  but  letters 
allowed  to  be  pleaded  in  supply  of  proof. 
Braddyly  formerly  Jehen  v.  Jehen,  454 

27.  An  application  for  an  administration  pen- 
dente lite,  rejected,  because  no  special  cause 
for  granting  it  was  set  forth.  Sutton  v.  Smith. 

365 

28.  An  appeal  pronounced  for,  on  an  under- 
standing that  the  cause  should  be  retained, 
and  the  adverse  proctor  should  declare  in 
acts  of  Court  that  be  admitted  certain  points. 
Stephenav.  Webb.  366 

29.  An  administration  decreed  to  a  widow  un- 
der a  caveat,  not  to  be  stopped  from  passing 
the  seal  by  a  second  caveat  Wingjield  v. 
Wingfield.  372 

30.  A  fraudulent  administration  revoked. 
Drummond  v.  Hamilton.  378 

31.  Admission  of  an  allegation  opposed  on  the 
ground  that  the  party  giving  it  in  had  been 
condemned  in  costs,  which  remained  unpaid. 

Vol.  v.  ea 


but  as  no  monition  to  enforce  the  payment 
had  been  served  on  him,  the  objection  was 
not  sustained.    Smith  v.  Carry.  402 

32.  An  allegation  ofiered  afler  publication,  re- 
jected.   Herbert  v.  Helyar.  411 

33.  Administration  to  the  estate  of  an  intestate 
contested  by  two  persons,  who  each  claimed 
to  be  his  widow.  Administration  pendente 
lite  granted  to  the  nominee  of  the  one  who 
wfis  living  with  him  at  the  time  of  his  death, 
the  nominee  to  lodge  the  money  as  received 
in  the  bank.    Taylor  v.  Taylor.  438 

34.  An  allegation  admitted  in  an  interest  suit. 
Shandy.  Gardiner,  439 

35.  An  allegation  in  a  suit  touching  the  validity 
of  a  marriage,  pleading  irrelevant  matter,  re- 
jected,   Bird  V.  Bird.  441 

PRACTICE. 

1.  The  Court,  before  granting  administration 
to  a  creditor,  requires  an  affidavit  of  the 
amount  of  the  cfibcts,  and  of  the  debt,  and 
that  the  creditor  has  no  otlier  security. 

72,  n. 

2.  In  granting  administration,  with  a  will  an- 
nex^, to  a  legatee,  on  a  service  on  the  Royal 
Exchange,  and  on  an  affidavit  that  there  was 
no  agent  in  this  country ;  the  Court  observ- 
ed, **  here  the  party  having  died  in  Jamaica, 
in  1823,  the  residuary  legatee  living  there, 
and  no  steps  having  been  taken  to  prove  the 
will  for  so  long  a  time,  I  will  grant  this  ad- 
ministration to  the  grand-daughter,  who  is  a 
legatee ;  but  it  is  to  t)e  understood,  that,  ge- 
nerally, where  the  parties  interested  are  only 
in  the  West  Indies,  the  Court  will  require 
notice  to  be  given  them  by  a  requisition." 
Norrington  v.  Nembhead.  110,  n. 

3.  After  publication,  in  a  suit  for  separation  for 
the  husband's  adultery,  the  Court  will  not,  in 
the  first  instance,  delay  the  hearing,  in  order 
that  the  wife  may  counterplead  her  letters 
annexed  to  the  husband's  interrogatories, 
from  which  connivance,  or  a  par  delictum, 
(neither  pleaded,)  is  to  be  inferred ;  but  sem- 
ble,  that  it  will  not  ultimately  allow  her  to  be 
barred  by  reason  of  such  letters  without  a£^ 
fording  her  an  opportunity  of  explaining 
them.  TYirton  v.  T\irton.  130 

4.  According  to  the  practice  of  Ecclesiastical 
Courts,  documents  annexed  to  the  interroga- 
tories,  cannot  be  known  to  the  other  party  to 
have  been  so  annexed,  till  publication  of  the 
evidence  has  passed ;  and  when,  without  spe- 
cial leave,  no  further  plea,  unless  exceptive, 
can  be  admitted,  ib,  137,  n. 

5.  A  party  entering  a  caveat,  and  alleging  him- 
self to  be  an  executor  in  the  last  will  of  the 
deceased,  without  inserting  the  date ;  has  a 
right  to  call  for  an  affidavit  of  scripts,  with- 
out  swearing  as  to  his  belief  that  he  is  an 
executor  in  some  paper  Icfl  by  the  deceased ; 
and  semble,  without  being  liable  to  costs. 

'    Antrobus  v.  Leggatt.  232 

PREROGATIVE  COURT. 

1.  Although  the  Prerogative  cannot  try  a  debt, 
yet  it  can  try  whether  the  affidavit  of  a  debt 
is  sufficient    Franco  ▼.  Aluerenxa,         35i) 
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2.  Where  there  is  no  doubt  as  to  the  factam  of 
a  will  which  contains  no  disposition  of  the 
residue,  the  Court  of  Probate  cannot  pro- 
nounce the  deceased  to  be  dead  intestate  as 
to  tlie  residue.    StUton  v.  Smilh.  370 

PRESUMPTION. 

1.  The  ]aw  presumes  prima  fiicie,  Ist,  that  if  a 
paper  (a  will;  be  left  at  a  party*s  house,  it 
comes  into  his  possession :  ^ly,  that  if  it  be 
thus  traced  into  his  possession,  and  be  not 
forthcoming'  at  hb  death,  he  destroyed  it  A 
draft  will  ^ing  propounded  under  these  cir- 
cumstances, the  Court  pronounced  the  de- 
ceased was,  as  far  as  appeared,  dead  intestate, 
and  condemned  the  party  setting  up  the  pa- 
per in  costs.    LUlie  v.  iUlie,  67 

3.  Cancellation  of  one  duplicate  a  cancellation 
of  both.  In  deceased*s  custody,  must  be  pre- 
sumed  to  be  cancelled  by  deceased.  Boaghey 
y.  Sir  WiUiam  Mortion.  70 

3.  Where  a  criminal  connexion  is  once  shown, 
its  continuance  is  presumed  where  the  par- 
ties live  under  the  same  roof.  TurUm  v.  Tur- 
ton.  131 

PBOBATR. 

1.  Probate  (as  of  a  codicil)  refused  to  a  paper  as 
not  testamentary,  though  found  in  the  same 
envelope  as  the  will  and  a  codicil,  and  expla- 
natory to  the  executors  of  the  nature  and 
value  of,  and  most  advantageous  mode  of 
managing  the  deceased's  property,  but  hav- 
ing no  dispositive  or  revocative  effect  Thy- 
lorv.D^EgviUeandBebb.  76 

2.  The  party,  setting  up,  as  a  will,  a  paper  not 
on  its  face  testamentary,  must  show  testa- 
mentary intention  ;  and  as  the  law  in  such 
cases  lends  its  aid  only  to  effect  intention,  the 
question  is,  whether  such  a  paper,  if  treated 
as  testamentary,  will,  iQ  trutli,  give  effect  to 
the  deceased's  intention,  though  the  Court 
cannot  look  at  the  effect  of  an  instrument 
clearly  testamentary  on  its  face.  An  admi- 
nistration with  a  paper  having  the  character 
of  a  donatio  inter  vivos  annexed,  revoked, 
since,  if  treated  as  testamentary,  the  deceas- 
ed's intention  would  be  defeated.  The  King's 
Proctor  V.  Dainet.  83 

3.  If  there  is  proof,  either  in  the  paper  itself,  or 
from  a  clear  evidence  dehors,  Ist,  that  the 
writer  intended  to  convey  the  benefits  by  it 
which  will  be  conveyed  if  the  paper  be  con- 
sidered testamentary;  2dly,  that  death  was 
the  event  to  give  it  effect,  an  instrument, 
whatever  be  its  form,  may  be  admitted  to 
probate.  ib, 

4.  The  answer  to  an  interrogatory,  confined  to 
the  point  on  which  the  party's,  solicitor  was 
produced,  is  admissible,  though  he  gained  his 
information  as  solicitor.  ib, 

5.  Without  the  consent  or  citation  of  the  next 
of  kin,  the  Court  will  not,  on  motion,  sup. 
ported  by  affidavit  of  the  drawer  ({be  execu- 
tor and  a  legatee,)  grant  probate  of  a  will, 
unsigned,  dated  some  years  before,  and  with 
an  attestation  clause  and  no  witnesses,  and  a 
reoont  codicil  with  a  space  between  the  lost 


clause  and  signature.    In  the  Qoodi  sf  Eli* 
zabeth  Adams.  lOO 

6.  Where  the  attesting  witnesses — disinterested 
medical  men — speak  strongly  to  sanity,  the 
Court  will  not  set  aside  a  will  on  proof  by  in- 
terrogatories, but  without  plea,  that  the  de- 
ceased, many  years  before,  had  been  under 
an  insane  delusion.  Kemble  and  Smales  v. 
Church.  107 

7.  The  Court  will  not  pronounce  for  a  paper  on 
the  evidence  of  handwriting  alone,  but  that 
proof  joined  with  circumstances  of  probabili- 
ty is  sufficient    Ueadington  v.  ihlUnoay. 

110 

8.  A  general  probate  of  an  instrument  in  the 
^rm  of  a  Scotch  settlement  decreed.  Hog  r. 
Lashley,  159,  n. 

9.  A  testamentary  paper  cannot  be  set  aside  on 
the  ground  of  monomania,  (the  deceased's 
belief  of  an  attempt  to  poison  him,)  except 
there  be  the  most  decisive  evidence,  tliat  at 
the  time  of  the  factum  of  the  paper,  the  belief 
amounted  to  insane  delusion.  Semble,  that 
a  will,  of  personalty  alone,  agreeable  to  lon^ 
entertained  intentions,  prepared  two  months 
before,  and  execution  merely  delayed  for 
want  of  witnesses,  would  be  valid  as  an  un- 
executed ps  per,  even  though  the  executioa 
finally  took  place  during  supervening  insani- 
ty.    Fulleck  v.  AUinson.  l88 

10.  The  will  (executed  eight  years  before 
death,)  of  a  woman,  who,  though  guilty  of 
excessive  drinking  and  ^reat  extravagancies, 
managed  her  own  property,  received  her  di- 
vidends, did  various  acts  of*  business,  corres- 
ponded rationally  with  her  friends,  and  waa 
not  shown  to  be  under  any  delusion,  cannot 
be  set  aside  on  the  ground  of  insanity ;  and 
though  such  will — in  total  exclusion  of  dis- 
tant next  of  kin  (with  whom  she  had  quar- 
relled)— be  in  the  handwriting  o^  and  exe- 
cuted at  the  office  of^  her  attorney  (one  of  the 
executors  and  residuary  legatees  to  a  great 
amount,  he  and  his  family  having  also  very 
large  legacies,)  and  the  attesting  witnesses 
speak  to  a  bare  execution  ;  documents  in  her 
own  handwriting,  showed  both  capacity  and 
knowledge  of  contents,  though  not  mention* 
ing  the  Residue,  will  supply  the  additional 
proof  required  by  such  circumstance.  Whee- 
let  and  Batsford  v.  Alderson.  211 

11.  The  husband  and  wife  having  been  drovro- 
ed  together,  the  Court  (the  wife's  next  of  kin 
not  opposing)  granted  probate,  in  common 
form,  of  the  husband's  will  to  executors  sab- 
stituted  **  in  the  event  of  her  dying  in  his 
lifetime,"  the  will  appointing  her  executrix 
**  if  living  at  his  decease."  Jn  the  Goods  tf 
Henry  Seltoyn.  254 

12.  When  probate  of  a  will  and  codicil,  both 
prepared  by  tbe  same  person,  who  was  also 
an  attesting  witness,  was  called  in,  and  the 
executor  was  put  on  proof  of  the  coidicil  by  a 
niece,  who  pleaded  incapacity  from  apoplexy, 
without  suggesting  fraud,  circumventioo, 
custody,  control,  or  the  improbability  of  the 
disposition,  the  Court  (having,  on  the  admb- 
sion  of  a  responsive  allegation,  strongly  inti- 
mated its  opinion  that  the  opposition  was 


INDEX. 


491 


hopeless,)  at  the  hearing,  the  cause  being 
unopposed,  condemned  the  niece  in  costs. 
Water»  v.  Howlett,  275 

13.  Two  executors  gave  a  letter  of  attorney  to  a 
third  person  bo  take  adm  inistration  cum  tea- 
tamento  annexe.  One  of  the  executors  dies, 
the  other  has  a  right  to  call  in  the  letter  of 
attorney,  and  to  take  the  probate  of  the  will. 
Pipon  V.  WaLli8,  391 

PROBATE  (DIOCESAN.) 

Bemble,  that  a  diocesan  probate  can  give  no 
authority,  nor  continue  any  privity,  as  to  a 
satisfied  term  in  another  diocese.  In  the 
Goods  of  Mary  PoweU.  72 

PROCTOR. 

1.  On  complaint  against  a  proctor,  of  an  eztor- 
tionate  charge  (682.  4s.  id,)  for  taking  out 
probate  in  common  form,  the  bili  was  refer- 
red to  the  registrars,  who  reported  the  proper 
charge  to  be  52L  15«.  Sd.  The  Court  bus. 
pendcd  the  proctor  for  three  months,  and 
condemned  him  in  costs;  it  being  the  first 
time  his  conduct  had  been  brought  before  the 
Court,  and  a  medical  certificate  of  his  inabi. 
lity  to  attend  to  business,  when  the  bill  was 
delivered,  being  produced.  In  the  Goods 
of  Lady  Hatton  Finch.  100 

2.  Where  a  bill  of  particulars  for  business  done 
in  the  Court  of  Delegates  had  been  recently 
delivered,  though  a  general  account  had  been 
rendered,  settled,  and  paid,  three  years  be- 
fore, the  Court,  on  petition,  (though  such  pe- 
tition  contained  impertinent  matter)  directed 
the  bill  to  be  examined  by  the  registrar,  in 
order,  1st,  that  the  suitor  might  decide  as  to 
proceeding  in  other  Courts,  to  recover  the 
excess  (if  any) ;  2dly,  to  found  a  complaint 
against  the  proctor,  if  the  charges  were  exor- 
bitant  or  fraudulent ;  but  the  Court  cannot 
notice  an  asserted  undertaking  that  disburse- 
ments only,  and  those  not  exoeeding  a  cer- 
tain sum,  should  be  charged;  nor  will  it 
make  an  order  for  the  production  of  vouch- 
ers ;  which,  if  demanded,  are  produced  as  of 
course  before  the  registrar.  PeddU  v.  Toller, 

113 

3.  On  the  registrar's  report— that  the  bill  was 
just  and  reasonable — and  on  the  proctor  for 
the  complainant  declaring  he  proceeded  no 
further,  costs  against  the  petitioner  were  not 
given,  only  because  he  was  almost  a  pauper. 

tfr. 

4.  The  Court  will  exert  all  its  powers  to  restrain 
proctors  from  undertaking  causes  on  condi- 
tion of  sharing  in  the  effects,  or  of  any  bene- 
fit beyond  the  payment  of  fair  costs,  t^. 

5.  The  Court  inclmes  to  discountenance  an 
agreement  on  the  part  of  the  proctor  to  ac- 
cept only  disbursements  from  his  client — an 
appellant— as  it  is  the  policy  of  the  law  to 
protect  both  respondents  and  appellants  from 
useless  litigation.  ib, 

PROOF. 

i.  In  a  case  of  perfectly  sound  mind,  and  free 
ih>m  any  suspicion  of  imposition,  evidence  of 


bare  execution  is  sufficient ;  but  where  the 
deceascd*s  attorney  is  the  drawer  of  the  will, 
and  the  person  principally  benefitted,  tlie 
jealousy  of  the  Court  is  excited,  and  demands 
more  than  proof  of  bare  execution.  Whee- 
ler V.  Alderson*  21 1 

2.  Where  no  fixed  and  settled  delusion  is 
shown,  and  consequently  no  decided  actual 
insanity,  and  extravagant  acts  are  accounted 
for  by  the  excitement  of  liquor,  while  at 
times  the  mind  was  sound ;  in  order  to  avoid 
a  will  it  must  be  proved  that  the  deceased 
was  so  excited  by  liquor,  or  so  conducted 
himself  during  the  particular  act,  as  to  be  at 
that  moment  legally  disqualified  from  giving 
effect  to  such  act  io. 

3.  Sentence  of  separation  by  reason  of  adultery 
and  cruelty  pronounced  on  proof  of  undue 
familiarities,  clandestine  communication, 
with  frequent  opportunities  of  guih^and  con- 
cealed correspondence  of  letters  denoting 
great  ardour  of  passion,  if  not  allusions  to 
actual  guilt,  (but  no  credible  proof  of  a  fiict 
of  adultery,)  united  with  great  violence  of 
conduct  and  language,  and  an  attempted 
blow.    Bramwell  v.  SramweU,  23^ 

4  Conclusion  of  a  cause  rescinded,  to  allow 
proof  to  be  produced  of  the  hand-writing  of  a 
testator.    Shaunessy  v.  AUen.  285 

PROXY. 

One  of  the  parties  claiming  as  a  legatee  was  a 
feme  covert,  living  apart  firom  her  husband 
on  her  separate  property.  The  Court,  on 
security  for  costs  being  given,  accepted  her 
sole  proxy.  ShadboU  v.  Waugh.  209,  n. 

R. 

'  RATE. 

Parishioners  have  no  rule  to  guide  them  in 
making  rates,  but  common  estimation  as  to 
the  value  of  property ;  mere  inequalities  in 
the  taxation  are  not  sufficient  to  set  aside  a 
rate.    Lilly  v.  Hardy,  306 

RELEASE. 

1.  May  be  proved  by  one  witness.  Hunt  v.  Sa- 
veU,  463 

2.  Must  be  presumed  to  be  good  till  set  aside 
by  a  Court  of  flquity.  Mulington  v.  Sorby. 

438 

3.  A  general  release  is  a  bar  to  a  suit  ib. 

RESCINDING  CONCLUSION. 

1.  On  a  suggestkm  that  a  charge  of  collusion 
and  connivance,  raised  in  argument  on  his 
own  evidence,  was  a  surprise  on  the  husband, 
there  being  no  oonnterpfea  or  interrogatories, 
the  Court  refused  to  rescind  the  conclusion 
in  order  that  letters  might  be  pleaded,  hold- 
ing, that  the  husband  was  bound  to  guard 
himself  originally  against  such  suggestions. 
Crewe  v.  Crewe.  45 

2.  The  Court  will  not,  before  the  hearing,  re- 
scind the  conclusion  in  order  to  admit  an  al- 
legation counter-pleading  letters  annexed  to 
interrogatories,  nor  will  it  direct  such  *  " 
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3.  Where  there  is  no  doubt  as  to  the  factum  of 
a  will  which  contains  no  disposition  of  the 
residue,  the  Court  of  Probate  cannot  pro- 
nounce the  deceased  to  be  dead  intestate  as 
to  tlie  residue.    Sutton  t.  Smith.  370 

PRESUMPTION. 

I.  The  law  presumes  prima  ftcie,  1st,  that  if  a 
paper  (a  will;  be  left  at  a  party's  house,  it 
oomes  into  his  possession :  2dlj,  tliat  if  it  be 
thus  traced  into  his  possession,  and  be  not 
forthcoming  at  his  death,  he  destroyed  it  A 
draft  will  Iwing  propounded  under  these  cir- 
cumstances, the  Court  pronounced  the  de- 
eeaaed  was,  as  far  as  appeared,  dead  intestate, 
and  condemned  the  part^  setting  up  the  pa- 
per in  costs.    LUlie  ▼.  LUlie,  67 

S.  Cancellation  of  one  duplicate  a  cancellation 
of  both.  In  deceased's  custody,  must  be  pre- 
sumed  to  be  cancelled  by  deceased.  Boughey 
y.  Sir  Wiliiam  JMbrcton.  70 

3.  Where  a  criminal  connexion  b  once  shown, 
its  continuance  is  presumed  where  the  par- 
ties live  under  the  same  roof.  TurUm  y.  i\tr- 
ton.  131 

PROBATE. 

1.  Probate  (as  of  a  codicil)  refused  to  a  paper  as 
not  testamentary,  though  found  in  the  same 
envelope  as  the  will  and  a  codicil,  and  expla- 
natory to  the  executors  of  the  nature  and 
value  of,  and  most  advantageous  mode  of 
managing  the  deceased's  property,  but  hav- 
ing no  dispositive  or  revocative  efibct  Thv' 
U>r  V.  ITEgvUU  and  Bebb.  76 

2.  The  party,  setting  up,  as  a  will,  a  paper  not 
on  its  face  testamentary,  must  show  icsta- 
mentary  intention  ;  and  as  the  law  in  such 
cases  lends  its  aid  only  to  effect  intention,  the 
question  is,  whether  such  a  paper,  if  treated 
as  testamentary,  will,  iQ  truth,  five  effect  to 
the  deceased's  intention,  though  the  Court 
cannot  look  at  the  effect  of  an  instrument 
clearly  testamentary  on  its  face.  An  admi- 
nistration with  a  paper  having  the  character 
of  a  donatio  inter  vivos  annexed,  revoked, 
since,  if  treated  as  testamentary,  the  deceas- 
ed's intention  would  be  defeated.  The  Kxng*» 
Proctor  V.  Dainet,  83 

3.  If  there  is  proof,  either  in  the  paper  itself,  or 
fi^m  a  clear  evidence  dehors,  Ist,  that  the 
writer  intended  to  convey  the  benefits  by  it 
which  will  be  conveyed  if  the  paper  be  con- 
sidered testamentary;  2dly,  that  death  was 
the  event  to  give  it  effect,  an  instrument, 
whatever  be  its  form,  may  be  admitted  to 
probate.  ib, 

4.  The  answer  to  an  interrogatory,  confined  to 
the  point  on  which  the  parly's  solicitor  was 
produced,  is  admissible,  though  he  gained  his 
information  as  solicitor.  ib. 

5.  Without  the  consent  or  citation  of  the  next 
of  kin,  the  Court  will  not,  on  motion,  sup- 
ported by  affidavit  of  the  drawer  ({he  execu- 
tor and  a  legatee,)  grant  probate  of  a  will, 
unsigned,  dated  some  years  before,  and  with 
an  attestation  clause  and  no  witnesses,  and  a 
recent  codicil  with  a  space  between  the  last 


claa<*e  and  signature.    In  the  Ooodi  rf  Eli^ 
zabeth  AdatM.  1^0 

6.  Where  the  attesting  witnesses— disinterested 
medical  men — speak  strongly  to  sanity,  the 
Court  will  not  set  aside  a  will  on  proof  by  in- 
terrogatories,  but  without  plea,  that  the  de- 
ceased, many  years  before,  had  been  under 
an  insane  delusion.  Kemble  and  Smales  v. 
Church.  107 

7.  The  Court  will  not  pronounce  for  a  paper  on 
the  evidence  of  handwriting  alone,  but  that 
proof  joined  with  circumstances  of  probabili- 
ty is  sufficient    lleadington  v.  Holloway. 

^  110 

8.  A  general  probaie  of  an  instrument  in  the 
form  of  a  Scotch  settlement  decreed.  Hog  v. 
LasIUey.  1^^»  *• 

9.  A  testamentary  paper  cannot  be  set  aside  on 
the  ground  of  monomania,  (the  deceased's 
belief  of  an  attempt  to  poison  him,)  except 
there  be  the  most  decisive  evidence,  tliat  at 
the  time  of  the  factum  of  the  paper,  the  belief 
amounted  to  insane  delusion.  Semble,  that 
a  will,  of  personalty  alone,  agreeable  to  long 
entertained  intentions,  prepared  two  months 
before,  and  execution  merely  delayed  for 
want  of  witnesses,  would  be  valid  as  an  un- 
executed paper,  even  though  the  execution 
finally  took  place  during  supervening  insani- 
ty.    Fulleck  v.  Allinson,  188 

10.  The  will  (executed  eight  years  before 
death,)  of  a  woman,  who,  though  guilty  of 
excessive  drinking  and  great  extravagancies, 
managed  her  own  properly,  received  her  di- 
vidends, did  various  acts  of  business,  oorres- 
ponded  rationally  with  her  friends,  and  was 
not  shown  to  be  under  any  delusion,  cannot 
bo  set  aside  on  the  ground  of  insanity ;  and 
though  such  will — in  total  exclusion  of  dis- 
tant next  of  kin  (with  whom  she  had  qnar- 
relied) — be  in  the  handwriting  of^  and  exe- 
cuted at  the  office  of^her  attorney  (one  of  the 
executors  and  residuary  legatees  to  a  great 
amount,  he  and  his  family  having  also  very 
large  legacies,)  and  the  attesting  witnesses 
speak  to  a  bare  execution  ;  documents  in  her 
own  handwriting,  showed  both  capacity  and 
knowledge  of  contents,  though  not  mention- 
ing ihe  Residue,  will  supply  the  additional 
proof  required  by  such  circumstance.  Whee- 
ler and  Balsfori  v.  Alderoon,  211 

11.  The  husband  and  wife  having  been  drown- 
ed together,  the  Court  (the  wife's  next  of  kin 
not  opposing)  granted  probate,  in  common 
form,  of  the  husband's  will  to  executors  sub- 
stituted **■  in  Uie  event  of  her  dying  in  his 
lifetime,"  the  will  appointing  her  executrix 
**  if  living  at  his  decease."  Jn  the  Goods  of 
Henry  Selwyn,  254 

12.  When  probate  of  a  will  and  codicil,  both 
prepared  by  the  same  person,  who  was  also 
an  attesting  witness,  was  called  in,  and  the 
executor  was  put  on  proof  of  the  codicil  by  a 
niece,  who  pleaded  incapacity  from  apoplexy, 
without  suggesting  fVaud,  circumvention, 
custody,  control,  or  the  improbabilily  of  the 
disposition,  the  Court  (having,  on  the  admis- 
sion of  a  responsive  allegation,  strongly  inti< 
mated  its  opinion  that  the  oppositioQ 
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hopeless,)  at  the  hearinif,  the  caase  heing 
unopposed,  condemned  the  niece  in  costs. 
Waters  v.  Howlett.  275 

13.  Two  executors  ^ave  a  letter  of  attorney  to  a 
third  person  to  t&ke  administration  com  tes. 
tamento  annexe.  One  of  the  executors  dies, 
the  other  has  a  right  to  call  in  tlie  letter  of 
attorney,  and  to  take  the  probate  of  the  will. 
Pipon  V.  WaUia.  391 

PROOATE  (DIOCESAN.) 

Bemble,  that  a  diocesan  probate  can  give  no 
authority,  nor  continue  any  privity,  as  to  a 
satisfied  term  in  another  diocese.  In  th^ 
Goods  of  Mary  PowM,  72 

PROCTOR. 

1.  On  complaint  against  a  proctor,  of  an  eztor. 
tionate  charge  (682.  4s.  Ad,)  for  taking  out 
probate  in  common  form,  the  bill  was  refer- 
red to  the  registrars,  who  reported  the  proper 
charge  to  be  52/.  15«.  %d.  The  Court  sus. 
pendcd  the  proctor  for  three  months,  and 
condemned  him  in  costs;  it  being  the  first 
time  his  conduct  had  been  brought  before  the 
Court,  and  a  medical  certificate  of  his  inabi- 
lity  to  attend  to  business,  when  the  bill  was 
delivered,  being  produced.  In  the  Ooods 
of  Lady  Nation  Finch.  100 

2.  Where  a  bill  of  particulars  for  business  done 
in  the  Court  of  Delegates  had  been  recently 
delivered,  though  a  general  account  had  been 
rendered,  settled,  and  paid,  three  years  be- 
fore,  the  Court,  on  petition,  (though  such  pe- 
tilion  contained  impertinent  matter)  directed 
the  bill  to  be  examined  by  the  registrar,  in 
order,  1st,  that  the  suitor  might  decide  as  to 
proceeding  in  other  Courts,  to  reoover  the 
excess  (if  any) ;  2dly,  to  found  a  complaint 
against  the  proctor,  if  the  charges  were  exor- 
bitant or  fraudulent ;  but  the  Court  cannot 
notice  an  asserted  undertaking  that  disburse- 
rocnts  only,  and  those  not  exceeding  a  cer* 
tain  sum,  should  be  charged;  nor  will  it 
make  an  order  for  the  production  of  vouch* 
ers;  which,  if  demanded,  are  produced  as  of 
course  before  the  registrar.  Peddle  y.  Toller. 

112 

3.  On  the  registrar's  report — ^that  the  bill  was 
just  and  reasonable— and  on  the  proctor  for 
the  complainant  declaring  be  proceeded  no 
further,  costs  against  the  petitioner  were  not 
given,  only  because  he  was  almost  a  pauper. 

ib. 

4.  The  Court  will  exert  all  its  powers  to  restrain 
proctors  from  undertaking  causes  on  condi- 
tion of  sharing  in  the  effects,  or  of  any  bene- 
fit beyond  the  payment  of  fair  costs.  ib. 

5.  The  Court  inclmes  to  discountenance  an 
agreement  on  the  part  of  the  proctor  to  ac- 
cept only  disbursements  from  his  client — an 
appellant — as  it  is  the  policy  of  the  law  to 
protect  both  respondents  and  appellants  from 
useless  litigation.  ib. 

PROOF. 

i.  In  a  case  of  perfectly  sound  mind,  and  free 
finom  any  suspicion  of  imposition,  evidence  of 


bare  execution  is  sufficient ;  but  where  the 
deceased's  attorney  is  the  drawer  of  the  will, 
and  the  person  principally  benefitted,  tlie 
jealousy  of  the  Court  is  excited,  and  demands 
more  than  proof  of  bare  execution.  Whee- 
ler V.  Alderoon.  21 1 

2.  Where  no  fixed  and  settled  delusion  is 
shown,  and  consequently  no  decided  actual 
insanity,  and  extravagant  acts  are  accounted 
for  by  the  excitement  of  liquor,  while  at 
times  the  mind  was  sound ;  in  order  to  avoid 
a  will  it  roust  be  proved  that  the  deceased 
was  so  excited  by  liquor,  or  so  conducted 
himself  during  the  particular  act,  as  to  be  at 
that  moment  legally  disqualified  firom  giving 
effect  to  such  act  to. 

3.  Sentence  of  separation  by  reason  of  adultery 
and  cruelty  pronounced  on  proof  of  undue 
fiimiliariticfl,  clandettine  communication, 
with  frequent  opportunities  of  guilt,  and  con- 
cealed correspondence  of  letters  denoting 
great  ardour  of  passion,  if  not  allusions  to 
actual  guilt,  (but  no  credible  proof  of  a  fact 
of  adultery,)  united  with  great  violence  of 
conduct  and  language,  and  an  attempted 
blow.    Bramwell  v.  Bramwell.  23^ 

4.  Conclusion  of  a  cause  rescinded,  to  allow 
proof  to  be  produced  of  the  hand-writing  of  a 
testator.    Shauneaoy  v.  AUen,  285 

PROXY. 

One  of  the  parties  claiming  as  a  legatee  was  a 
feme  covert,  living  apart  from  her  husband 
on  her  separate  property.  The  Court,  on 
security  for  costs  being  given,  accepted  her 
sole  proxy.  ShadboU  v.  Waugh.  209,  n. 

R. 

'  RATE. 

Parishioners  have  no  rule  to  guide  them  in 
making  rates,  but  common  estimation  as  to 
the  value  of  property ;  mere  inequalities  in 
the  taxation  are  not  sufficient  to  set  aside  a 
rate.    lAUy  v.  Hardy »  306 

RELEASE. 

1.  May  be  proved  by  one  witness.  Hunt  v.  Sa- 
veU.  463 

2.  Must  be  presumed  to  be  rood  till  set  aside 
by  a  Court  of  Equity.  MuUngUm  v.  Sorby. 

438 

3.  A  general  release  is  a  bar  to  a  suit.  t6. 

RESCINDING  CONCLUSION. 

1.  On  a  suggestion  that  a  charge  of  collusion 
and  connivance,  raised  in  argument  on  his 
own  evidence,  was  a  surprise  on  the  husband, 
there  being  no  connterplea  or  interrogatories, 
the  Court  refused  to  rescind  the  condusion 
in  order  that  letters  might  be  pleaded,  hold- 
ing, tliat  the  husband  was  bound  to  guard 
himself  originally  against  such  suggestions. 
Crewe  v.  Crewe,  45 

2.  The  Court  will  not,  before  the  hearing,  re- 
scind the  conclusion  in  order  to  admit  an  al- 
legation  counter-pleading  letters  annexed  to 
interrogatories,  nor  will  it  direct  such  letters 
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to  he  disannexed ;  bat  semble,  that,  if  at  the 
hearing,  the  letters  appear  important,  it  will 
then  allow  the  admiaaibili^  uf  the  allegation 
to  bo  debated.  Turton  v.  TurUm,  131 

RESTITUTION  OF  CONJUGAL  RIGHTS. 

1.  Though  in  a  suit  for  separation  on  account 
of  the  wifc*s  adultery,  the  wife  be  entitled  to 
her  dismissal  on  the  ground  of  the  husband*8 
connivance  at  her  incest  with  her  brother,  it 
did  not  necessarily  follow,  that,  in  a  suit  for 
restitution  of  conjugal  rights,  the  Court 
would  compel  the  hubband  to  return  to  an  in- 
cestuous bed.  Denniss  v.  Denniss.     138,  n. 

2.  On  a  suit  for  restitution  the  defendant  must 
be  compelled  to  return,  unless  it  be  proved 
that  the  plaintifTs  inherent  right  is  forfeited ; 
but  semble,  less  strict  proof  of  cruelty  or 
adultery  b  necessary,  in  answer  to  such  a 
suit,  than  where  the  party  making  these 
charges  is  the  original  complainant  Bram- 
well  V.  Bramwelt,  232 

s. 

SEPARATION 

a  mensa  et  thoro. 

The  105th  canon  requiring  that  divorce  should 
not  go  on  confession  alone,  the  Court  is 
almost  bound  to  reject  an  affirmative  issue  in 
a  suit  for  separation  for  adultery.  Crewe  v. 
Crewe*  45 

SIMONY. 

1.  Simony,  on  the  part  of  a  presentee  to  a  liv. 
ing,  being  in  law  a  very  odious  offence,  and 
the  consequences  of  conviction  thereof  highly 
penal,  the  law,  even  if  a  simoniacal  agreement 
is  esUblished,  requires  the  strictest  proof  of 
the  presentee's  privity  thereto  before  indue 
tion,  or  of  bis  confirmation  thereof  after ;  so, 
in  proof  that  a  clerk  is  simoniaoe  promotus, 
a  corrupt  agreement  must  be  no  less  conclu- 
sively  shown.  In  a  criminal  suit  against  a 
clerk  for  simony,  and  for  hem^  simoniacally 
promoted,  the  Court  holding,  1st,  that  neither 
his  privity  to,  nor  confirmation  of,  any  simo- 
niacal  contract  was  proved,  ~2dly,  tliat  no 
criminal  contract  was  established,— dismiss- 
ed  him  from  the  suit,  and  condemned  the 
promoters  in  coste. 

Semble,  that  when  a  clerk  is  siuioniace 
promotus  without  his  privity  or  subsequent 
confirmation,  the  Ecclesiastical  Court  cannot 
proceed  to  a  sentence  of  deprivation  in  a  cri- 
minal suit  Wkitk  and  Wodlatt  v.  Hesse, 
Clerk.  251 

2.  Quaere,  whether  acts  subsequent  to  induction 
in  confirmation  of  a  simoniacal  agreement 
nsade  without  his  knowledge,  amount  to  si- 
mony  on  the  part  of  the  presentee  ?    '        ib. 

STATUTE  OF  FRAUDS. 

The  statute  of  frauds  does  not  prohibit  the  in- 
troduction of  parol  evidence,  to  prove  the  fact 
of  a  will  having  existed  subsequent  to  the 
will  found  on  the  death  of  the  alleged  testa-' 


tor.  Established  by  proof  that  a  latter  wilU 
with  a  different  executor  which  did  not  ap- 
pear, had  been  made.    Helyar  v.  helyar. 

416 

SUIT. 

A  suit  carried  on  by  the  attorney  of  an  execu. 
tor  does  not  abate  on  his  death,  a  proxy  hav- 
ing been  originally  exhibited  for  one  of  the 
executors,  at  well  as  for  the  attorney  of  the 
executors.     Grant  v.  Atkinson.  351 


SUPPLETORY  OATH. 

Directed  by  the  Court  to  be  taken  by  a  wo- 
man in  a  suit  for  jactitation  of  marriage. 
Grace  v.  CaUmberg,  3 14 

SURETIES  JUSTIFYING. 

Justifying  security  is  called  for  at  the 
Court's  discretion,  according  to  the  circum- 
stances of  each  case,  save  that  there  is  one 
general  rule,  that  in  all  cases  where  there  is 
not  a  personal  service  of  the  decree  on  the 
party  or  parties  having  a  prior  claim  to  the 
ffrant,  justifying  securities  are  required;  and 
if  the  party  first  entitled  is  abroad,  the  de- 
cree must  be  served  on  the  royal  exchange 
and  on  his  agent,  or  an  afiidavit  must  be 
made  that  he  has  no  agent  in  this  country. 

72,  n. 

T. 

TITHE. 

1.  If  a  person  has  lands  in  the  parish  in  which 
he  has  cattle  for  the  plough  and.  pail,  he  is 
not  excused  from  paying  tithes  for  unprofit- 
able cattle  depasturing  in  another  parish. 
The  vicar  having  insisted  on  a  modus  for  & 
less  sum  than  ho  would  be  entitled  to  for 
tithes  of  common  right,  it  is  not  necessary 
for  him  to  prove  the  modus  in  the  fullest 
manner.    Harry  v.  LiuUUm,  365 

2.  In  a  suit  for  subtraction  of  tythes,  a  tender 
held  to  be  sufficient    Stevftns  v.  Webb.    411 

3.  A  proceeding  by  a  lay  impropriator,  for  the 
recovery  of  tythes  under  2  Ed.  6,  c  13.  Hon. 
Robert  Herbert,  Esq,  v.  Hellyer.  442 

4.  In  a  suit  for  tythes,  sentence  carried  into 
execution  as  to  costs  afler  an  appeal  had 
been  interposed.    Herbert  v.  HeUyar.      453 

5.  A  lessee  of  the  vicarial  tithes  must  exhibit 
the  original  lease  and  agreement  as  the  foun- 
datioQ  of  his  claim.    Riler  v.  Cousins.    474 

TRUST. 

A  trust  under  a  will  held  to  have  expired,  be- 
cause it  had  not  been  filled  up  according  to 
the  direction  of  the  testator.  Harris  v.  Jones. 

353 

V. 

VERDICT. 

1 .  An  allegation — pleading  a  verdict  in  eject- 
ment, and  the  remarks-of  the  Judge  thereon, 
and  the  names  of  the  witnesses  examined — 
rejected.     Grindall  v.  GrindaU.  101 

2.  A  verdict,  in  an  action  of  ejectment,  cannot 
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be  pleaded  in  a  testamentary  cauae.    Price 
Y.  Clark,  103 

w. 

WILL. 

1.  A  will  of  a  feme  covert,  made  durinsr  mar. 
riage  under  a  settlement,  is  not  revoked  by 
her  surviving  the  husband.  Morwan  v. 
Tkomp§on.  93 

9.  Deceased  having,  under  a  trust  deed,  power 
to  dispose  of  certain  effects  by  a  will  attested 
by  two  witnesses,  such  a  will  b  revoked 
by  a  subsequent  will  containing  an  express 
revocatory  clause,  duly  executed,  but  attest* 
ed  only  by  one  witness ;  the  disposition  in- 
tended  by  the  deceased  being  thereby  com- 
pletely effected.    Riehardwn  v.  Barry,     97 

3.  Where  a  will  is  impeached  on  the  ground  of 
fraud,  the  parties  who  seek  to  establish  the 
will  must  remove  or  explain  and  so  neutralise 
the  facts  out  of  which  the  suspicion  arose. 
WyaU  V.  Ingram,  183 

4.  The  relation  of  client  and  attorney  between 
a  testator  and  the  person  benefitted  by  his 
will  excites  suspicion.  ib, 

5.  An  executed  fair  copy  was  pronounced  for ; 
the  will  itself  though  it  was  known  to  have 
boen  in  the  deceawd^s  possession,  not  being 
found  on  his  death.  Jatnes  v.  Jamea,    67,  n. 

6.  Testatrix  having  (without  destroying  the 
seal  or  signature)  partially  mutilated  a  dupli- 
cate will,  but  retained  in  her  own  possession 
and  carefully  preserved  entire  the  whole  du- 
plicate, such  mutilation  is  neither  a  total 
nor  partial  revocation.  On  evidence  of  unin- 
terrupted affection  for  the  parties  benefitted, 
will  pronounced  for.  Costs  out  of  estate.  Ro- 
berta V.  Round  and  Others,  198 

7.  The  presumption  being  that  a  will  when 
executed  contains  the  deceased's  final  inten- 
tions, to  authorise  an  alteration  on  the 
ground  of  mistake,  there  must  be  Ist,  an  am- 
biguity in  the  paper ;  2dly,  clear  proof  of  the 
omission. 

Allegation    pleading    omission    rejected. 
ShadbStv,  Waugk,  209 

8.  A  married  woman— executrix — and  having 
private  property,  over  which  she  had  and  ex- 
ercised  an  appointing  and  disposing  power, 
can  continue  the  chain  of  executorship.  Sir- 
kettv.  Vandercom,  255 

9.  A  latter  will,  disposing  of  realty  and  person- 
alty,  containing  a  clause  of  revocation  and 
uncancelled,  is  not  revoked  and  a  former 
will  revived  by  reading  over  the  former  will, 
and  by  parol  declarations,  unaccompanied 
by  acts  that  it  was  his  last  will, — the  ^rmer 
will  being  found  carefully  deposited  and 
locked  up  in  a  drawer,  and  the  latter  will, 
though  in  the  same  drawer,  lying  among 
useless  papers ;  and  all  the  devises  and  lega- 
cies passed.    Darnel  v.  NoekoUU,  269 

10.  Probate  granted  of  an  unexecuted  will,  the 
intention  of  the  deceased  being  clear,  and  the 
due  execution  of  the  instrument  having  been 
prevented  by  sudden  incapacity  superinduced 
by  the  violent  conduct  of  his  wife,  who  was 
interested  in  thwarting  that  intention. 


Probate  of  a  will  of  later  date  (i.  e.  the 
next  day,)  refused,  because  it  had  been  ex- 
torted from  the  deceased  by  the  importunity 
of  his  wife.    Lamkini,  Babh,  281 

11.  Memorandum  for  a  will,  written  on  the 
back  of  a  letter,  established  as  a  wilL  Priu 
V.  Scott,  287 

12*  The  legatees  to  three  testamentary  sche- 
dules cited  by  the  executor  under  a  will  to 
propound  all  or  any  of  these  schedules; 
schedules  pronounced  against  Tr<ftman  v. 
Trotman.  286 

13.  A  will  proved  per  testes.  T)regayle  v.  Men- 
nell,  288 

14  Will  proved  at  Totness  by  Baines ;  subse- 
quent will  proved  in  Prerogative  by  Tew; 
Baines  was  cited  to  bring  in  her  will,  Slc, 
Tew  V.  Baines,  alias  Forrester,  289 

15.  An  application  to  compel  the  widow  of  a 
party  deceased,  to  be  examined  on  interroga- 
tories, touching  the  cancellation  of  a  will,  re- 
jected.    Winford  v.  Hellier.  299 

16.  An  administratrix  with  the  will  annexed 
called  upon  for  a  more  full  inventory,  and 
then  held  to  have  fully  administered.  Hen' 
dren  v.  Shaw,  305 

17.  Will  set  aside  on  the  ground  of  fraud,  and 
for  failure  of  proof  with  respect  to  handwrit- 
ing.    Grace  v.  Calemberg.  314 

18.  The  capacity  of  a  testator  established. 
Spencer  v.  Hawkins,  328 

19.  Will  of  a  wife,  made  on  the  presumption 
that  her  husband  was  dead,  revoked.  Brans- 
by  V.  Haines.  335 

20.  A  will  propounded  and  proved.  Briscoe  v. 
Bradish.  •     337 

21.  A  will  propounded  and  established ;  admin- 
istration  cum  testamento  annexe,  granted  to 
the  residuary  legatees,  the  executors  having 
renounced.    Bigg  v.  Keen,  337 

22.  A  will  made  in  extremis  established.  Mar- 
tin v,  WoUon,  338 

23.  In  a  suit  touching  the  validity  of  a  will,  the 
Court  refused  to  make  an  order  on  the  party 
propounding  the  instrument,  to  oblige  him  to 
dcdare  that  he  never  would  hereafler  pro- 
pound any  other  of  the  testamentary  papers 
then  before  the  Court     Winford  v.  Hellier, 

341 

24.  Will  set  aside  because  it  was  not  the  free 
and  voluntary  act  of  the  deceased.  IHggin- 
son  V.  Colcot,  342 

25.  A  will  withheld  by  a  creditor  ordered  to  be 
brought  in  on  the  application  of  the  execu- 
trix.   Bethun  v.  Dinmure.  346 

26.  An  imperfect  testamentary  schedule  pro- 
nounced against    Hervart  v.  Guise.        346 

27.  Administration  of  a  noncupative  will,  de- 
creed to  one  of  the  principal  legatees.  Hur- 
rell  V.  HurrdL  350 

28.  An  administration  revoked  on  the  produc 
tion  of  a  wiU.    Baker  v.  Russell,  350 

29.  A  person  who  had  been  party  to  a  prior 
suit,  touching  the«grant  of  an  administration 
cum  testamento  annexo,  held  to  be  barred 
from  instituting  here  proceedings  for  the 
purpose  of  claimbg  the  administration  as 
residuary  legatee.     Thomas  v.  Davis,      351 
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INDBX. 


30.  Not  necessary  that  a  testator  should  be  in 
his  senses  at  the  time  alterations  are  made  in 
his  will  provided  he  was  so  when  he  directed 
the  alterations.    Seeman  t.  Seeman.         356 

31.  The  forgery  of  a  will  not  established.  Re- 
nault V.  Saulnier,  368 

32.  A  codicil  not  admitted  to  nrobate  for  want 
of  sufficient  legal  proof.  JoareU  v.  Crop.  371 

33.  The  executor  of  a  latter  win  put  upon  proof 
by  the  executor  of  a  former  will.  Latter 
will  established — no  costs.  Lovett  y.  Hark- 
ness.  371 

34.  Importunity  not  established.  Judger  ▼. 
Mann.  372 

35.  A  noncupative  will  establislicd.  Freeman 
V.  Freeman.  374 

36.  A  will  and  codicil  propounded  by  the  exe- 
cutors in  a  common  condidit,  the  next  of  kin 
by  special  proxy,  admits  the  allegation  modo 
et  ibrma.     Taylor  v.  Cox.  375 

37.  Probate  of  a  will  revoked,  on  failure  of 
proof  of  the  identity  of  a  testator.  Murphy 
y.  Mason.  376 

38.  The  latter  of  two  wills  established.  Gar- 
diner y.  Johnston.  378 

39.  A  mariner's  will  which  has  been  given  as  a 
security  for  a  debt,  held  to  be  void.  Moore  v. 
Stevens.  394 

40.  Probate  of  a  former  will  revoked,  in  order 
that  probate  might  be  given  of  a  later  will. 
Last  V.  Brofon,  403 

41.  Will  fbunU  with  the  seal  torn  off,  in  the  re- 
positories of  the  deceased ;  held  that  the  act 
was  done  animo  cancellandL  Declarations 
by  the  deceased  on  his  death-bed  not  deemed 
to  be  sufficiently  specific  to  revive  the  will. 
Dames  v.  Duties,  407 

42.  The  capacity  of  a  testator  established. 
Lethes  y.  Edsfortk.  4 1 1 

43.  The  execution  of  a  second  will  of  a  different 
purport  from  the  first,  is  by  law  a  revocation 
of  Uie  first,  though  the  second  may  not  ap. 
pear.    Helyar  v.  Helyar.  416 

43.  It  is  a  presumption  of  law  that  a  will  never 
out  of  deceased's  custody,  and  not  appearing 
at  his  death,  has  been  destroyed  by  the  de- 
ceased. t6. 

45.  Some  act  of  revival  is  necessary  to  repub- 
lish a  will  which  has  been  destroyed  by  the 
making  of  second  will  of  a  contrary  tenor. 

Uk 

46.  The  revocation  of  a  will  established.  Cox  v. 
Thompson.  440 

47.  It  is  not  competent  to  a  creditor  to  dispute 
the  validity  of  a  wilL  Burroughs  y.  Griffiths. 

443 

48.  Where  no  person  who  has  a  right  to  oppose 
a  will  appears,  the  court  is  not  hotmd  ex  offi- 
cio to  call  upon  the  next  of  kin  to  appear,  ib. 

49.  A  will  propounded  not  sufficiently  proved  to 
be  the  act  of  the  deceased.    JJoyd  v.  Netnll. 

449 

50.  A  mariner^s  will  proved  at  Boston,  in  New 
England,  not  estabUsfaed.  Jenkins  v.  Bayley. 

453 


51.  The  capacity  of  a  testator  established.  Firth 
v.  Finch.  457 

52.  A  will  sufficiently  proved,  although  no 
proof  could  be  given  either  of  instruction,  or 
of  the  hand- writing  of  the  deceased.  Ander- 
son V.  Welch.  457 

53.  A  codicil  admitted  to  probate,  which  had 
not  originated  with  the  deceased,  but  which 
had  b^n  approved  and  executed  by  him. 
Wise  v.  Johnson.  464 

54.  A  seaman*8<will  made  to  secure  a  debt,  pro- 
nounced to  be  void.    Meeling  v.  MEgan. 

467 

55.  All  testamentary  papers  are  to  be  brought 
into  thu  Prerogative  Court,  when  required. 
A  duplicate  is  a  part  of  a  will,  and  to  be  con- 
sidered as  a  testamentary  paper.  KHUcan 
v.  Parker.  475 

WITNESS. 


1.  Witnesses  should  be  required  to  answer  to 
their  belief  or  impression,  as  to  whether 
adultery  has  been  committed  or  not,  though 
the  Court  cannot  rely  on  such  opinion. 
Cretoe  v.  Crewe,  45 

2.  Witnesses  speaking  to  transactions  and  con- 
duct spread  over  many  years,  and  not  to  spe- 
cific &cts  fixed  by  time,  place,  and  circum- 
stances, are  apt  honestly  to  describe 
occasional  extravagancies  as  constant  and 
perpetual  habits.     Wheeler  v.  Alderson.  211 

.3.  The  improbability  of  his  evidence  is  not  suffi- 
cient to  discredit  a  witness  of  good  general 
character  speaking  firmly  and  Mleranly,  un- 
less such  impro&bility  amount  almost  to 
absolute  incredibility,  and  be  incapable  of 
explanation.     Whish  v.  Hesse,  251 

4.  A  witness  produced  and  examined  who  had 
a  legacy  of  a  ring  under  a  will,  without  re- 
nouncing or  receiving  his  legacy.  Applica- 
tion before  publication  that  his  disposition 
should  be  suppressed,  and  that  he  should  re- 
nounce his  interest  and  be  re-examined,  ac- 
ceded to.    Sudyer  v.  Man.  363 

5.  A  wftness  who  had  been  examined  in  chief 
under  a  commission,  but  had  been  prevent- 
ed by  illness  from  being  examined  on  inter- 
rogatories before  the  close  of  the  commis- 
sion, allowed  to  be  reproduced  and  exam- 
ined on  interrogatories  at  the  expense  of  the 
party  who  produced  her.  Winford  v.  Hellier. 

36il 

6.  A  witness  having  an  expectation  of  interest 
and  advantage,  in  ease  the  will  should  be  es- 
tablished, held  to  be  incompetent  Frank  v. 
Carr,  391 

7.  A  legatee  consents  to  release  his  interest 
that  be  may  be  examined  as  a  witness. 
Some  specified  legacies  are  omitted  in  the 
release.  The  Court  allowed  the  witness  to 
exhibit  another  release,  and  to  be  repeated 
to  his  disposition.  Firth  v.  Finch,  404 

8.  An  application  to  examine  witnesses  de  bene 
esse,  rejected.  Hihben  v.  Calemberg.       449 
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